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In  the  Matter  of  the  Petition  or  Complaint  of  Owego  Gas 
Light  Compa:sy  under  sections  71  and  72,  PuWic  Service 
Commissions  Law,  for  authority  to  increase  gas  rate. 
[Case  No.  6937.] 

Decided  January  6,  1020. 

Appearances: 

C.  E.  Stickles,  69  Spencer  street,  Owego ;  F.  W.  Clifford, 
Paige  street,  Owego;  F.  J.  Davis,  Paige  street,  Owego ;  Odell 
J.  Watros,  82  North  avenue,  Owego,  complainants,  in 
person. 

E.  H.  Palmer,  President,  and  H.  0.  Palmer,  Vice-presi- 
dent, respectively,  of  Owego  Gas  Light  Company,  (leneva. 

Fennbll,  Commissioner: 

The  above  company  asks  permission  to  increase  its  rate 
for  gas  from  $1.25  per  M  cubic  feet  to  $1.50  per  M  cubic 
feet  The  Commission  aUowed  an  increase  from  $1  per 
M  cubic  feet  to  $1.25  per  M  cubic  feet  April  17,  1919  [case 
No.  6445],  The  company  had  previously  filed  a  schedule 
containing  a  service  charge  of  50  cents  a  month. 

In  answer  to  the  request  for  an  increase  a  complaint 
against  service  was  made.  Hearings  were  held  at  Albany 
and  Owego.  The  company  urges  that  it  is  entitled  to  the 
advance  in  rate,  not  because  such  advance  would  constitute 
a  "  fair  return "  on  value,  but  to  make  up  an  operating 
deficit. 

The  fixed  capital  account  for  1^18  shows $127,644.82 

The  bonded  debt  Is 60,000.00 

For  first  six  months,  1019,  revenues  were 7 ,807. 73 

Expenses   were   9,580.61 

Deficit    2.272.78 

Interest  bond    $1,260.00 

other   797.72 

2  047.72 

Net  loss  for  six  months 4 ,'  B20 .'  50 

Net  loss  fQr  year 8,641 .00 

Certain  changes  are  being  made  at  the  plant  which  it  is 
expected  will  permit  a  saving  of  about  $3000  a  year.    The 
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increase  of  25  cents  per  M  cubic  feet  is  expected  to  produce 
an  increase  in  revenue  of  about  $2500  a  year.  This  $5500 
will  change  an  operating  loss  to  an  operating  profit  of  about 
$1000.  Against  this  there  will  be  interest  on  bonds  and 
unfunded  debts.  The  company  has  made  a  case  showing  the 
necessity  for  the  increase  of  25  cents  per  M  cubic  feet 

The  question  of  service  was  gone  into  very  thoroughly  as 
the  same  question  had  been  seriously  contested  in  the  former 
case.  The  service  at  that  time  was  poor.  The  company  has 
apparently  made  diligent  efforts  to  give  satisfactory  service, 
and  was  succeeding  until  recently.  It  is  claimed  that  the 
recent  let  down  in  service  is  necessarily  incident  to  the  mak- 
ing of  the  changes  at  the  plant.  Extensive  tests  were  made 
in  Owego  by  employees  of  the  Commission  under  the  direc- 
tion of  the  gas  engineer.  Kecording  pressure  gauges  were 
set  up  at  various  points  over  the  system  to  get  a  good  pressure 
survey.  Numerous  U-gauge  readings  were  taken.  An 
inspection  of  the  plant  was  also  made.  A  detailed  report  of 
same  is  on  file  with  the  Commission.  The  gas  engineer  was 
sworn  at  the  hearing  in  Owego  and  explained  what  was  done 
and  what  results  were  obtained.  From  all  of  which  it 
appears  that  while  the  plant  is  small,  somewhat  old  fashioned, 
and  in  need  of  changes,  some  of  which  are  now  being  made, 
the  main  service  difficulty  complained  about  is  not  due  to 
those  causes.  The  pressure  charts  of  the  tests  and  the  com- 
pany's pressure  charts  for  extended  periods  show  that  the 
pressure  in  the  mains  is  reasonably  satisfactory.  The 
calorific  value  of  the  gas  was  in  excess  of  the  required 
standard  from  the  beginning  of  the  year  except  on  two  occa- 
sions which  were  satisfactorily  explained  to  the  Commission. 
The  service  trouble  seems  to  be  located  somewhere  between 
the  mains  and  the  burners.  Some  of  the  trouble  is  probably 
due  to  small  service  lines  extending  from  the  mains  to  the 
houses.  These  service  lines  are  many  of  them  very  old  and 
may  have  gotten  out  of  proper  level  so  that  instead  of  having 
a  drainage  there  may  be  slight  pocket  effects  here  and  there. 
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There  is  also  some  question  a:bout  the  small  size  of  the  taps 
when  the  old  service  lines  were  connected  to  the  mains. 
Although  certain  service  complaints  seem  to  be  due  at  least 
in  part  to  service  line  conditions  between  the  mains  and  the 
cellar  walls,  no  completely  satisfactory  explanation  was  given 
as  to  the  exact  cause.  It  appears  that  most  of  the  service 
trouble  is  due  not  to  insufficiency  of  mains  but  to  conditions 
in  service  lines  and  house  lines,  such  as  small,  old,  or  rusty 
pipes,  accumulations  in  the  pipes,  improper  adjustment  of 
burners,  etc.  It  would  seem  that  these  conditions  can  only 
be  remedied  by  careful  attention  to  each  service  complaint  by 
the  local  manager  in  charge,  and  an  attempt  on  his  part  to 
remedy  the  defect  in  each  instance  as  it  comes  up.  This  is 
being  done,  and  it  is  expected  that  when  the  changes  at  the 
plant  are  completed  the  service  will  be  brought  to  a  rea- 
sonably satisf  ac^ry  condition. 

The  company  endeavoring,  as  it  is,  to  manufacture  and 
deliver  good  gas  and  to  render  satisfactory  service,  and  in 
view  of  the  operating  deficit,  it  seems  only  fair  that  the 
increase  of  25  cents  per  M  cubic  feet  be  allowed. 

An  order  has  been  made  accordingly. 

All  concur. 
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Petition  of  Orange  County  Traction  Company  under  sec- 
tion 184,  Kailroad  Law,  for  approval  of  a  declaration  of 
abandonment  of  a  portion  of  its  constructed  route  in  the 
city  of  Newburgh.    [Case  No.  ©921.] 

Petition  for  approval  of  a  "  Declaration  of  Abandonment "  of  a  liiie 
of  street  railway  denied  where  such  declaration  included  the  entire 
line  and  it  appeared  that  only  a  portion  of  the  line  should  be  aban- 
doned, the  Commission  being  without  power  to  vary  the  terms  of  the 
declaration. 

Decided  January  6,  1920. 

Appearances: 

Ainsworth,  Carlisle,  SvJlivan  &  Archibald  (by  Mr.  Car- 
lisle), 93  State  street,  Albany;  B.  Bryant  Odell,  secretary, 
and  WUlia/m  F.  Cassedy,  counsel,  for  petitioner. 

Jonathan  B.  Wilson,  Mayor,  and  John  B.  Corwin,  Cor- 
poration Counsel,  for  the  City  of  Newburgh. 

Oraham  Witschief,  Newburgh,  for  various  objectors. 

Fennbli.,  Commissioner: 

This  is  an  application  by  the  Orange  County  Traction 
Company  for  approval  of  a  declaration  of  abandonment  of  a 
branch  of  its  line  within  the  city  of  Newburgh  known  as  the 
Bridge  Street  line.  This  line  begins  at  the  intersection  of 
Benwick  and  Liberty  streets,  and  extends  through  Benwick 
street  and  Bridge  street  to  the  terminus  of  the  line  near 
Quassaic  bridge,  a  distance  of  2900  feet. 

The  reason  given  in  the  petition  for  the  abandonment  is, 
in  effect,  that  the  portion  of  the  company^s  route  sought  to 
be  discontinued  is  no  longer  necessary  for  the  successful 
operation  of  the  railroad  of  the  petitioner  and  the  convenience 
of  the  public.  The  main  reason  developed  by  the  testimony 
is  the  claim  of  the  railroad  company  that  the  Bridge  Street 
line  is  not  financially  successful. 
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The  evidence  in  the  case  and  the  reports  of  the  corpora- 
tion on  file  with  the  Commission  show  that  the  system  as  a 
whole  has  not  produced  a  fair  return  upon  investment,  and 
that  the  line  in  question  has  never  since  its  construction 
been  a  paying  one. 

The  Bridge  Street  line  extends  from  its  junction  with  the 
Liberty  Street  line  at  the  comer  of  Kenwick  and  Liberty 
streets  in  a  westerly  direction  along  Renwick  street,  a  dis- 
tance of  1425  feet  to  the  corner  of  Renwick,  William,  and 
Bridge  streets,  thence  along  Bridge  street  in  a  southwesterly 
direction  1475  feet  to  Quassaic  bridge.  The  evidence  in 
the  case,  a  personal  inspection  of  the  locality  by  the  sitting 
Commissioner,  and  a  subsequent  inspection  and  study  of 
the  same  locality  by  the  chief  of  the  division  of  street  rail- 
roads of  the  Public  Sei-vice  Commission,  Second  District, 
show  that  the  line  on  Renwick  street  from  Liberty  street  to 
William  street,  a  distance  of  four  blocks,  serves  a  public 
convenience  as  the  territory  on  both  sides  of  the  track  along 
those  blocks  is  reasonably  well  built  up,  and  while  the  line 
does  not  pay  its  own  way  it  would  seem  as  though  the  rest 
of  the  system  might  reasonably  carry  this  portion  of  the  line 
for  the  public  convenience.  However,  that  portion  of  the 
line  extending  from  the  comer  of  Renwick,  William,  and 
Bridge  streets  along  Bridge  street  to  Quassaic  bridge  runs 
through  a  sparsely  settled  section,  and  the  use  of  the  line 
over  a  period  of  years  indicates  that  it  does  not  serve  the 
public  convenience  to  a  very  large  extent. 

It  has  been  suggested  that  the  territory  lying  in  the  right 
angle  between  Renwick  street  which  runs  westerly  from 
Liberty,  and  Liberty  street  which  runs  southerly  from  Ren- 
wick, would  be  better  served  by  a  loop  connecting  the  dead 
end  at  the  end  of  Liberty  Street  line  and  what  would  be  a 
dead  end  on  the  Renwick  Street  line  if  the  Bridge  Street 
end  of  that  line  were  abandoned.  Such  a  loop  would  prob- 
ably require  the  abandonment  of  the  Renwick  Street  line 
beyond  Monument  street,  and  the  construction  of  a  new  line 
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southerly  on  Monument  street  four  blocks  to  Henry  street, 
thence  easterly  on  Henry  street  to  Liberty  street.  There 
would  be  sufficient  track  in  the  abandoned  line  to  build  the 
loop.  Such  a  loop  would  probably  serve  a  greater  public 
convenience  than  either  the  present  layout  or  the  two  dead 
ends  if  part  of  the  Bridge  Street  line  is  abandoned. 

While  it  would  seem  proper  to  permit  the  abandonment 
of  the.  Bridge  Street  line  from  the  comer  of  Renwick, 
William,  and  Bridge  streets  to  the  Quassaic  bridge,  and 
refuse  permission  to  abandon  the  line  from  the  corner  of 
Renwick,  William,  and  Bridge  streets  to  the  comer  of  Ren- 
wick and  Liberty  streets,  there  may  be  some  question  as  to 
the  power  of  the  Commission  to  make  such  an  order.  As 
there  is  before  the  Commission  in  the  instant  case  a  '^  declara- 
tion of  abandonment "  of  the  whole  line  and  as  '^  such 
declaration  "  has  beai  submitted  to  this  Commission  for  its 
approval  and  as  the  Commission  should  not  approve  the 
declaration  as  it  stands  and  has  no  power  to  modify  the 
declaration,  the  Commission  can  not  give  its  approval  to  the 
declaration  of  abandonment  of  the  whole  line  as  submitted  to 
it,  and  an  order  has  been  drawn  accordingly. 

If  the  petitioning  company  desires  to  submit  a  declaration 
of  abandonment  of  the  Bridge  Street  line  between  the  comer 
of  Renwick,  William,  and  Bridge  streets  and  the  Quassaic 
bridge  the  Commission  can  give  speedy  action  thereon  as 
the  evidence  in  this  case  will  be  available. 

All  concur. 
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Petition  of  United  States  Raiijm)ad  Administration, 
New  Yobk  Central  Eailboad,  and  West  Shobe  Ratl- 
boad  under  section  91,  Railroad  Law,  for  an  order  deter- 
mining that  the  crossings  at  grade  of  Sodus  street  and  the 
New  York  Central  railroad,  and  of  Waterloo  street  and 
the  West  Shore  railroad,  lessor,  in  the  incorporated  village 
of  Clyde,  Wayne  county,  shall  be  closed  and  discontinued, 
and  travel  thereon  diverted.     [Case  No.  7151.]    . 

Decided  January  8,  1920. 

Appearances: 

Darnel  M^  Beach,  Esq.,  for  petitioner. 

Alfred  8.  Armstrong,  Esq.,  for  respondents,  citizens  of 
Clyde. 

Babhite,  Commissioner: 

This  is  an  application  by  the  United  States  Railroad 
Administration  and  The  New  York  Central  Railroad  Com- 
pany asking  for  an  order  closing  and  discontinuing  the 
street  known  as  Sodus  street  just  north  of  the  main  line  right 
of  way  and  at  the  point  where  the  tracks  of  The  New  York 
Central  Railroad  Company  cross  said  street  at  grade  in  the 
village  of  Clyde,  New  York;  and  also  closing  and  discon- 
tinuing Waterloo  street  just  south  of  the  point  where  the 
tracks  of  the  West  Shore  Railroad  Company  cross  said 
street  at  grade. 

Clyde,  according  to  the  state  enumeration  of  1915,  is  a 
village  of  2699  inhabitants.  The  Clyde  river  passes  through 
the  village  from  east  to  west.  The  larger  part,  and  nearly 
all  of  the  business  section,  of  the  village  is  upon  the  northerly 
side  of  the  river.  Previous  to  the  construction  of  the  Barge 
canal  the  river  was  crossed  by  two  bridges,  one  connecting 
Glasgow  street  on  the  north  with  Mill  street  on  the  south,  and 
one  connecting  Sodus  street  on  the  north  with  Waterloo 
street  on  the  south.     These  two  bridges  were  about  five 
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hundred  feet  apart.  It  may  be  said  that  Glasgow  street  is 
the  principal  business  street  of  the  village. 

Along  the  northerly  bank  of  the  river  pass  the  four  main 
tracks  of  the  New  York  Central  railroad  with  two  or  three 
switch  tracks  in  addition,  and  along  the  southerly  bank 
pass  the  two  main  tracks  of  the  West  Shore  railroad  with 
additional  switch  tracks.  The  streets  named  above  on  both 
sides  of  the  river  were  crossed  at  grade.  On  both  sides  of 
the  river  the  rights  of  way  of  the  railroads  extended  to  the 
river  bank. 

When  the  State  determined  to  use  the  Clyde  river  ais  a 
part  of  the  Barge  Canal  system,  a  map  of  the  Clyde  river 
and  the  surrounding  territory  in  the  village  was  made.  This 
plan  was  approved  by  the  railroad,  by  the  canal  authorities, 
and  by  the  president  of  the  village  under  authority  derived 
from  the  village  board.  The  plan  clearly  showed  that  the 
street  across  the  river  between  Sodus  street  on  the  north  and 
Waterloo  street  on  the  south  was  to  be  closed  from  a  point 
just  north  of  the  tracks  of  the  New  York  Central  railroad 
to  a  point  on  the  south  shore  of  the  river.  It  further  showed 
that  the  passenger  station  of  the  New  York  Central  railroad 
was  to  be  placed  between  the  main  tracks  of  the  road  and 
the  canal  bank  extending  for  some  considerable  distance 
within  the  limits  of  Sodus  street.  The  freight  house  of  the 
same  railroad  is  east  of  Glasgow  street  and  access  to  it  is  not 
in  question.  According  to  the  plan,  for  passage  over  the 
river  between  Glasgow  street  and  Mill  street,  a  steel  via- 
duct with  its  approaches  1210  feet  in  length  was  built, 
extending  over  the  tracks  of  the  New  York  Central,  the 
Barge  canal,  and  the  tracks  of  the  West  Shore  railroad.  This 
viaduct  has  a  driveway  twenty-two  feet  in  width  and  a  side- 
walk on  the  easterly  side  seven  feet  in  width.  The  approach 
to  the  viaduct  on  Glasgow  street  is  a  6  per  cent  grade;  in 
Mill  street  it  is  about  a  1  per  cent  grade.  On  both  sides 
of  the  canal  are  stairways  which  lead  from  the  viaduct  to 
the  surface  of  the  ground.    On  the  north  side  the  stairways 
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lead  to  the  cement  pLatform  which  leads  along  the  tracks  to 
the  passenger  station.  In  addition,  on  the  north  side  of  the 
canal  is  a  passageway  nineteen  or  twenty  feet  wide,  leading 
from  the  viaduct  to  the  passenger  station  by  a  6  per  cent 
grade,  intended  for  the  use  of  trains  and  automobiles.  This 
viaduct  was  built  by  the  railroad  and  the  State  joiatly,  and 
cost  approximately  $200,000.  The  respondents  are  not  satis- 
fied with  the  viaduct  and  claim  that  its  approaches  are  dan- 
gerous and  difficult.  They  object  to  the  grade  crossings  at 
Sodus  street  and  Waterloo  street  being  closed,  upon  the 
ground  that  they  desire  that  the  bridge  which  passed  over 
the  canal  at  that  point  and  which  has  been  removed  l^  the 
canal  authorities  foe  restored. 

The  Public  Service  Commission  has  no  power  to  restore 
the  bridge  in  question.  The  Canal  Law,  section  121,  pro- 
vides: "The  Superintendent  of  Public  Works  is  author- 
ized and  required  to  construct  and  hereafter  maintain  at 
public  expense  road  and  street  bridges  over  the  canals  in  all 
places  where  such  bridges  were  constructed  prior  to  the  20th 
day  of  April,  1889,  if  in  his  opinion  the  public  convenience 
requires  that  they  should  be  continued.'^  It  appears  by  the 
evidence  that  the  first  bridge  at  the  point  named  was  built 
in  the  year  1810.  Section  125  of  llie  Canal  Law  further 
provides  that  no  bridge  shall  be  constructed  across  any  canal 
without  first  obtaining  for  the  model  and  the  location  the 
written  consent  of  the  Superintendent  of  Public  Works  or 
of  a  superintendent  of  repairs  upon  that  line  of  the  canal 
which  is  intersected  by  the  road  or  highway  of  which  the 
bridge  is  to  be  a  part. 

The  only  question  before  the  Commission  is  whether  the 
grade  crossings  at  Sodus  and  Waterloo  streets  under  present 
conditions  should  be  closed  and  discontinued  as  a  menace  to 
public  safety.  Over  the  tracks  of  the  New  York  Central 
railroad  and  the  Sodus  street  crossing  fifty-three  regular 
passenger  trains  pass  in  a  day  of  twenty-four  hours.  Seven 
of  these  stop  at  the  Clyde  station,  and  the  remainder  pass 
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over  the  crossing  at  full  speed.  Then,  in  addition,  there 
are  about  an  equal  number  of  freight  and  switching  move- 
ments  over  the  crossing.  Over  the  Waterloo  Street  crossing 
on  the  West  Shore  railroad  there  are  about  forty  through 
freight  movements  per  day  besides  other  train  movements 
of  a  miscellaneous  character.  At  the  present  time  the 
Waterloo  Street  grade  crossing  is  fenced  off  and  not  used 
by  the  public.  The  planking  has  been  removed  and  no 
crossing  remains. 

It  is  unnecessary  for  the  Commission  in  this  proceeding  to 
determine  what  its  conclusions  may  be  if  the  canal  authori- 
ties desire  to  replace  the  bridge  across  the  canal. 

Both  Sodus  street  and  Waterloo  street  lead  to  the  bank  of 
the  canal  and  there  end.  It  is  true  that  the  passenger  station 
of  the  New  York  Central  railroad  may  be  reached  through 
Sodus  street,  but  access  to  the  same  station  both  for  foot 
passengers  and  vehicles  may  be  had  by  the  way  of  the 
viaduct. 

The  prayer  of  the  petition  should  be  granted  with  leave 
to  reopen  if  changed  conditions  warrant  such  action. 

All  concur.  ' 
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In  the  Matter  of  the  Complaint  of  iSand  Lake  Boabd  of 
Tbadb,  Bensselaer  county,  against  Wynaittskill  Hydbo- 
Elbctbio  Company  as  to  proposed  increase  in  rates. 
[Case  No.  6460.] 

In  the  Matter  of  tiiie  Complaint  under  sections  71  and  72, 

Public  Service  Commissions  Law,  of  Custombbs  Livino 
IN  THE  Townr  OF  NoBTH  Gbbbnbush,  Reussolaer  county, 
against  Wynantskill  Hybbo-Electeic  Compaity  as  to 
increase  in  rates  for  electricity,  and  as  to  service. 
[Case  No.  6477.] 

Decided  January  13, 1920. 

Appearances: 

Frederick  E.  Draper,  16  First  street,  Troy,  for  the  Sand 
Lake  Board  of  Trade,  complainant. 

Qvy  F.  Swinnerton,  Cannon  Place,  Troy,  for  complain- 
ants in  case  No.  6477. 

Clifford  C.  Hastings,  President,  and  Douglas  H.  Hastings, 
Treasurer,  for  the  Wynantskill  Hydro-Electric  Company, 
respondent 

H.  P.  Humphrey,  National  State  Bank  Building,  Troy, 
and  Owen  Conley,  Troy,  for  the  respondent. 

Fbnnbll,  Commissioner: 

Case  No.  6450  is  a  complaint  by  the  Sand  Lake  Board 
of  Trade,  Eensselaer  county,  against  the  Wynantskill 
Hydro-Electric  Company.  Case  No.  6477  is  a  complaint 
by  customers  living  in  the  town  of  North  Qreenbush, 
Benssdaer  county,  against  the  same  company.  These  com- 
plaints were  against  the  same  schedule  of  rates  and  were 
heard  as  one  case. 

The  old  rates  were  10  cents  per  kw.L  for  light  and 
power.  The  new  rates  are  14  cents  per  kw.h.  for  light  and 
14  cents  per  kw.h.  for  power  for  the  first  100  kw.h.,  with 
lower  rates  for  quantities  in  excess  of  100  kw.h. 
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The  company  uses  water  power,  with  steam  auxiliaiy  at 
its  plant  which  is  located  on  Wynantskill  creek  near  the 
village  of  West  Sand  Lake,  N.  Y.  The  land  and  appur- 
tenant water  rights  are  owned  by  the  estate  of  Milo  Has- 
tings, and  are  leased  to  the  company.  The  company  has 
been  operating  for  about  seven  years  in  the  town  of  Sand 
Lake  and  the  eastern  portion  of  the  town  of  North  Ghreen- 
bush,  Rensselaer  county.  The  operation  has  been  con- 
ducted by  the  Hastings  brothers  as  a  sort  of  ^^  family 
affair  ".  The  total  population  of  the  territory  in  which  the 
company  operates  is  approximately  2800.  There  are  a 
number  of  summer  residences  and  some  small  hotels  in  this 
territory  so  that  the  summer  population  is  larger  than  the 
winter  population.  In  the  village  of  Averill  Park  there  is 
also  an  amusement  park  which  uses  considerable  electric 
current  in  the  summer  season.  The  company's  lines  are 
about  twenty  miles  in  extent,  are  rather  lightly  built,  and 
serve  825  customers,  about  sixteen  per  mile. 

While  these  two  cases  were  on  trial  another  case  was 

started  involving  this  company  and  its  operations.  The 
Swansdown  Knitting  Company  had  a  mill  in  the  fran- 
chise territory  of  the  Wynantdcill  company.  Considera:ble 
electric  energy  was  needed  for  this  mill  and  the  knitting 
company  built  a  transmission  line  through  the  franchise 
territory  of  the  Wynantskill  company  into  the  franchise 
territory  of  the  Albany  Southern  Railroad  Company  to 
reach  the  transmission  line  of  the  latter  company.  The 
Wynantskill  company  brought  a  proceeding  before  this 
Commission  opposing  the  carrying  out  of  the  proposed 
power  scheme  of  the  Swansdown  Knitting  Company  [case 

No.  6673].  Many  hearings  and  conferences  were  held  and 
adjournments  taken  from  time  to  time  to  permit  negotia- 
tions which  finally  ended  in  a  settlement.  This  settlement 
provided,  among  other  things,  that  the  Albany  Southern 
Railroad  Company  would  furnish  power  through  the  trans- 
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mission  line  built  by  the  Swansdown  Knitting  Company  to 
the  Wynantskill  plant,  which  plant  is  located  near  the  Swans- 
down  Knitting  Mills,  and  would  furnish  electric  energy  as 
needed  by  the  Wynantskill  company  at  an  agreed  price. 

The  company  now  has  three  sources  of  power :  the  Albany 
Southern  Eailroad  Company,  its  own  hydro-electric  plant, 
and  its  own  steam  plant.  The  Albany  Southern  transmis- 
sion line  carries  12000  volts.  This  has  to  be  stepped  down 
to  2800  volts,  the  voltage  used  on  the  distribution  system  of 
the  Wynantskill  company. 

Hearings  in  these  two  cases  were  suspended  pending  the 
disposition  of  case  No.  6573.     Hearings  were  thereafter 

resumed  and  were  concluded  November  6,  1019.  It 
appeared  from  the  evidence  given  at  the  earlier  hearings 
that  because  of  the  rather  light  line  construction,  the  large 
area  covered  by  the  lines,  the  small  load  factor,  twenty-four 
hour  service,  transformer  losses,  etc,  the  company  actually 
delivered  and  received  pay  for  45  per  cent  of  the  electric 
energy  generated. 

On  July  1,  1919,  the  Wynantskill  company  commenced  to 
purchase  power  from  the  Albany  Southern.  From  that 
time  until  the  last  hearing  in  this  case,  November  6,  1919, 
the  company  generated  about  60  per  cent  and  purchased 
about  4tO  per  cent  of  its  electric  energy.  In  the  meantime 
the  company  has  also  taken  on  a  contract  to  furnish  twenty- 
four  hour  service  to  the  County  Tuberculosis  Hospital,  which 
hospital  has  a  capacity  of  two  hundred  patients. 

It  was  urged  on  the  part  of  the  complainants  that  the 
line  losses  were  too  great  and  that  it  was  unnecessary  to 
have  both  the  Hastings  brothers  employed  by  the  company. 
These  brothers  claim  that  they  are  giving  their  full  time  to 
the  company^s  business,  and  while  some  saving  would  be 
made  by  substituting  cheaper  help  in  place  of  one  of  them, 

the  saving,  at  the  present  rate  of  wages,  would  not  be  suf- 
ficient materially  to  affect  the  operating  expenses.    There  is 
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also  some  question  as  to  whether  so  extensive  a  line  loss 
ought  not  to  be  borne  at  least  in  part  by  the  owners  of  the 
plant.  If  the  estimates  made  by  the  company  are  reason- 
ably accurate,  the  owners  will  bear  a  share  of  such  loss. 
Adjustments  made  to  meet  such  wage  reduction  and  line  loss 
would  not  produce,  having  in  mind  a  fair  return,  a  reduc- 
tion of  rates  below  14  cents  per  kw.h. 

The  Commission's  division  of  light,  heat  and  power  found 
the  fixed  capital  as  of  October  1,  1018,  amounted  to 
$18,203.74;  the  additions  since  amount  to  $1144.67: 
total,  $19,348.41.  The  company  has  outstanding  $7500  of 
6  per  cent  bonds. 

The  company  estimates  that  for  the  year  beginning 
October  1,  1919,  its  expenses,  including  taxes,  will  be 
$8036.46,  and  that  its  revenues  for  the  same  period  will 
be  $8580. 

Reducing  items  of  estimated  expense  that  appear  a  bit 
high,  including  a  cut  in  the  salary  of  one  of  the  Hastings 
from  $1800  to  $1200  per  annum,  there  remains  a  total 
annual  expense  of  $7121  in  place  of  $8036.45.  The  esti- 
mate of  expected  annual  revenues  of  $8580  may  as  well  be 
accepted  for  the  present  as  the  contract  with  the  Tuberculo- 
sis Hospital  and  the  power  sales  possibilities  because  of  the 
Albany  Southern  contract  are  now  uncertain  factors.  Only 
experience  under  the  new  conditions  will  give  a  fair 
measure  of  the  revenues. 

With  expected  revenues  of  $8580  less  estimated  expenses, 
so  adjusted,  of  $7121,  there  remains  a  balance  as  profit  of 
$1459.  As  an  8  per  cent  return  on  $19,348.41  would  be 
$1547.84  it  seems  that  the  present  rate  of  14  cents  per 
kw.h.  should  be  permitted  to  stand  as  a  maximum.  How- 
ever, as  the  revenues  may  be  more  than  expected,  the  maxi- 
mum rate  herein  permitted  should  stand  until  October  1, 
1920,  and  until  the  further  order  of  the  Commission. 

Within  thirty  days  after  October  1,  1920,  these  cases 
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should  be  reopened  to  check  the  estimated  revenues  and 
ezpensee  with  actual  revenues  and  expenses  for  the  year 

ending  October  1,  1020^  and  to  make  such  further  order 
as  shall  then  be  found  necessary. 

An  order  haa  been  made  accordingly. 

All  concur. 
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Petition  of  Edson  XJ.  Gaiseb  tinder  diapter  687,  laws  of 
1915,  and  chapter  307,  laws  of  1919,  for  a  certificate  of 
public  convenience  and  necessity  for  the  operation  of  a 
stage  route  by  auto  buses  in  the  incorporated  village  of 
Lewiston,  Niagara  county.     [Case  No.  7092.] 

It  is  the  policy  of  the  Commissioii  to  protect  existing  public  utility 
corporations  from  competition  where  they  are  giving  adequate  service. 

Decided  January  15,  1920. 

Appearances: 

Glenn  A.  StocJcweU  and  Alfred  W.  Grat/j  H'iagara  Falls, 
attorneys  for  petitioner. 

George  C.  RUey,  Buffalo,  attorney  for  The  Niagara  Gorge 
Railroad  Company. 

Cohn^  Chormann  &  Fraatchotj  by  Morris  Cohn,  jr., 
Niagara  Falls,  for  International  Railway  Company. 

0.  F.  Gonroy,  'Business  Agent  of  the  Street  Car  Men's 

Union,  Buffalo. 

Maurice  C.  Spratt,  Buffalo,  attorney  for  The  New  York 
Central  Railroad  Company. 

Hill,  Chairman: 

The  petitioner  prays  for  the  approval  by  the  Commis- 
sion, pursuant  to  the  provisions  of  sections  25  and  26  of 
the  Transportation  Corporations  Law,  of  a  consent  which 
has  been  granted  by  the  trustees  of  the  Village  of  Lewiston 
to  the  operation  of  petitioner's  bus  line  on  certain  streets 
in  that  village,  including  a  short  stretch  on  Center  street 
extending  from?  Fourth  street  to  Niagara  river.  This  par- 
ticular portion  of  the  route  is  thus  specially  referred  to 
because  it  is  the  only  portion  to  which  opposition  is  made 
by  certain  of  the  objectors. 

The  applicant  has  for  some  time  operated  a  bus  line  in 
the  city  of  Niagara  Falls  under  a  consent  of  the  local  authori- 
ties of  that  municipality,  his  route  extending  from  that 
city  northerly  along  the  highway  which  parallels  Niagara 
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rivar  to  the  Niagara  Falb  Countij  Olub^  at  what  is  known  aa 
l4ewi8ton  Heights^  and  thence  into  the  village  of  Lewiston. 
Shortly  after  he  began  running  into  Lewiston,  the  Legisla- 
ture amended  section  26  of  the  Transportation  Corpora- 
tions Law  effective  May  3,  1919,  making  it  necessary  for 
petitioner  to  secure  the  consent  of  the  local  authorities  pro- 
vided the  latter  decided  to  come  within  the  effect  of  the 
statute  by  adopting  a  resolution  to  that  effect  On  the 
4th  of  June,  1919,  the  trustees  of  the  Village  of  Lewiston 
took  such  action.  Previous  thereto,  however,  on  May  16th, 
petitioner  had  b^un  operation  on  the  streets  of  Lewis- 
ton,  iiiduding  the  section  of  Center  street  lying  between 
Fourth  street  and  the  river,  to  which  special  reference  has 
already  been  made. 

On  the  24th  of  July,  thereafter,  the  trustees  of  the  village 
granted  to  the  applicant  a  consent,  pursuant  to  the  statute 
above  mentioned,  permitting  him  to  operate  his  bus  line 
upon  certain  streets  designated,  including  what  we  may  call 
the  river  end  of  Center  street  above  referred  to.  This  reso- 
lution provided  for  the  payment  of  a  license  fee  of  $955, 
which  the  applicant  paid,  and  he  now  requests  the  approval 
of  the  Commission  to  the  said  consent  and  its  operation 
thereunder,  as  required  by  the  statute  in  question. 

Opposition  is  made  by  The  JTiagara  Gorge  Eailroad  Com- 
pany and  the  International  Eailway  Company,  both  being 
electric  railroads,  and  The  New  York  Central  Railroad 
Company,   a  steam  railroad.     Both  The  Niagara  Oorge 

Bailroad  Company  and  The  New  York  Central  Bailroad 
Company  operate  railroads  from  the  city  of  Niagara  Falls 
to  the  railroad  docks  on  the  river  front  at  the  foot  of  Cen- 
ter street  in  the  village  of  Lewiston,  and  have  so  operated 
for  many  years.  This  has  for  a  long  time  been  a  very 
important  passenger  transfer  point  in  coimection  with  sum- 
mer pleasure  travel,  the  railroads  in  question  connecting 
there  with  large  and  commodious  steamers  operating  daily 
from  that  point  to  Toronto.    The  reason  for  the  objections 
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is  that  if  Gaiser  is  allowed  to  ran  his  buses  from  the  city  of 
Niagara  Falls  to  this  dock  in  competition  with  the  New 
York  Central  and  Gorge  routes,  he  will  divert  from  those 
routes  a  part  of  their  through  traffic  between  Niagara  Falls 
and  Lewiston.  The  opposition  of  the  International  Bail- 
way  Company  is  based  upon  the  interest  which  that  com- 
pany has,  by  contract,  in  the  passenger  traffic  of  the  Gorge 
routa 

The  Niagara  Gt>rge  railroad  gives  a  very  frequent  sei^ 
vice  between  Niagara  Falls  and  Lewiston  the  year  around, 
whereas  the  New  York  Central  service  is  comparatively 
infrequent,  its  business  being  principally  the  accommodation 
of  the  steamboat  traffic  in  the  Summer. 

It  has  long  been  the  policy  of  the  Commissicm  to  dis- 
courage and  prevent  undue  competition  in  all  classes  of  pub- 
lic service,  and  the  propriety  of  the  furtherance  of  this 
policy  receives  peculiar  emphasis  from  the  present  depressed 
financial  condition  of  nearly  all  railroads,  whether  steam  or 
electric,  by  reason  of  the  recent  great  advances  in  the  cost 
of  operation  of  such  properties.  If,  therefore,  the  present 
service  on  the  Gorge  railroad  and  New  York  Central  rail- 
road can  be  said  adequately  to  supply  the  needs  of  the  pub- 
lic so  far  as  concerns  through  travel  between  Niagara  Falls 
and  the  Lewiston  docks,  then  we  think  petitioner  should 
not  be  allowed  to  enter  into  competition  with  those  com- 
panies in  that  business.     From  all  of  the  evidence,  I  am 

satisfied  that  the  service  of  the  Gorge  route  and  of  the  New 
York  Central  is  adequate,  and  that  public  convenience  and 

necessity  does  not  demand  any  additional  facilities  between 
those  points.  The  relief  from  competition  in  this  respect 
can  be  afforded  by  requiring  the  applicant  to  stipulate  not 
to  practice  such  competition. 

The  opposition  of  the  New  York  Central  is  based,  how- 
ever, on  a  still  further  ground,  namely  that  its  Rome,  Water- 
town  and  Ogdensburg  branch  operates  between  the  city  of 
Niagara  Falls  and  a  station  in  or  near  the  outskirts  of  the 
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village  of  Lewiston,  and  that  the  paflBenger  traffic  on  that 
line  would  be  interfered  with.  It  appears,  however,  that 
only  two  trains  a  day  operate  on  this  line,  that  the  Lewiston 
station  does  not  conveniently  accommodate  paBseogerB  for 
Lewiston,  and  it  therefore  seems  proper  that  this  objection 
should  be  disregarded. 

We  think  the  petitioner  has  shown  sufficient  evidence  of 
publio  convenience  and  necessity  to  sustain  his  application. 
There  is  considerable  travel  between  the  northerly  end  of 
the  city  of  Niagara  Falls  and  Lewiston,  and  also  between 
Niagara  Falls  generally  and  the  Niagara  Falls  Country  Olub 
situated  on  petitioner's  route  between  Niagara  Falls  and 
Lewiston.  While  the  line  of  petitioner's  route  is  very  close 
to  the  Gorge  route  and  the  New  York  Central  boat  line, 
these  latter  lines,  by  reason  of  the  peculiar  topography  of 
the  river  bank,  are  so  far  bdow  the  grade  of  the  highway 
as  to  afford  no  facilities  to  passengers  desiring  to  alight  or 
embark  between  Walnut  street  in  the  city  of  Niagara  Falls 
and  the  village  of  Lewiston.  This  business  can  be  accom- 
modated by  applicant's  buses,  and  we  think  the  demand  for 
such  facilities,  which  are  not  now  furnished  by  anyone,  is 
sufficient  to  warrant  this  enterprise.  On  the  other  hand, 
the  evidence  shows  so  little  demand  for  service  between  the 
boat  landing  and  points  on  applicant's  bus  route  south  of 
Walnut  street  in  Niagara  Falls  as  to  make  it  evident  that 
the  principal  traffic  to  and  from  the  boat  landing  would  be 
through  traffic  to  Niagara  Falls  in  competition  with  the 
other  lines  mentioned. 

A  disposition  of  the  application  in  conformity  with  the 
views  above  expressed  calls  for  a  dismissal  thereof,  unless 
the  applicant  will  file  a  stipulation  not  to  carry  passengers 
between  the  boat  landing  at  Lewiston  and  points  south  of 
Walnut  street  in  the  city  of  Niagara  Falls,  the  terms  of  the 
stipulation  and  of  the  order  to  be  settled  by  the  Chairman. 

Fennell  and  KeUogg,  Oommiasioners,  iconcur;  Irvine, 
Commissioner,  not  voting;  Barhite,  Commissioner,  absent. 
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Petition  of  John  A.  DuBois  under  the  Transportation  Cor- 
porations Law  for  a  certificate  of  public  convenience  and 
necessity  for  the  operation  of  a  stage  route  by  auto  buses 
in  the  city  of  Newburgh^  it  being  also  proposed  that  the 
route  shall  be  operated  from  the  incorporated  village  of 
Marlboro  to  and  through  If ewburgh  to  the  shipyards  at 
New  Windsor.     [Case  No.  6929.] 

J>ecided  January  20,  1920. 

Appeaaxmces: 

Oraham  WUschief,  44  Smith  street,  Newburgh,  for  the 
petitioner. 

Alexander  Johnson,  Savings  Bank  Building,  Newburgh, 
for  Edward  £.  Lyons,  in  opposition. 

William  F.  Cassedy,  Newburgh,  for  Orange  County  Trac- 
tion Company. 

Fennbix,  Commissioner: 

Petitioner  asks  for  a  certificate  of  public  convenience  and 
necessity  as  indicated  in  the  above  titla  The  municipal 
authorities  of  the  City  of  Newburgh  gave  consent  to  the 
petitioner  to  operate  auto  buses  on  certain  streets  in  that 
city  upon  stated  terms  and  restrictions.  The  granting  of 
the  certificate  of  convenience  and  necessity  was  opposed 
by  Edward  K.  Lyons,  who  operates  an  auto  bus  line  from 
Marlboro  to  Newburgh. 

Marlboro  is  about  eight  miles  north  of  Newburgh.  The 
new  shipyard  at  New  Windsor  is  south  of  the  city  of  New- 
burgh and  about  a  mile  beyond  the  nearest  trolley  point  in 
that  city.  About  forty  men  lived  at  Marlboro  or  points 
between  there  and  Newburgh  who  worked  at  the  shipyard 
in  New  Windsor.  The  petitioner  who  resides  in  Marlboro 
started  in  the  auto  bus  business  by  having  an  auto  bus  leave 
Marlboro  at  6:50  a.  m.  and  take  the  shipyard  workers  to 
the  New  Windsor  shipyard.    The  auto  bud  was  left  at  the 
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shipyard  during  the  day  and  the  men  brought  back  home 
in  it  at  night.  The  chauffeur  worked  in  the  shipyard  during 
the  day.  This  was. done  when  ships  were  being  built  for  the 
iTnited  States  Government^  and  the  auto  bus  service  was  a 
great  convenience  to  the  men  working  in  the  shipyard.  Some 
time  later^  about  June  23,  1919,  DuBois,  the  petitioner, 
having  hired  a  chauffeur  who  was  not  working  at  the  ship- 
yard, started  auto  bus  operations  on  a  regular  schedule. 
DuBois  conducts  a  garage  and  repair  shop  at  Marlboro  and 
his  auto  buses  when  not  in  use  are  kept  there.  Lyons  resides 
in  Newburgh  and  his  auto  buses  when  not  in  use  are  kept 
there.  It  will  readily  be  seen  that  DuBois  can  more  con- 
veniently and  economically  make  the  6:50  a.  m.  trip  from 
Marlboro  to  the  shipyard  and  the  11  p.  m.  trip  from  New- 
burgh  to  Marlboro.  Lyons  has  not  rendered  auto  bus  service 
from  Marlboro  to  the  shipyard,  but  only  from  Marlboro  to 
Newburgh,  although  he  is  willing  if  this  petition  is  denied  to 
render  service  to  the  shipyard. 

When  necessity  required  the  carrying  of  the  shipyard 
workers  from  Marlboro  to  New  Windsor,  Lyons  did  not 
furnish  that  service  although  he  was  on  the  ground  and  had 
auto  buses  operating  between  Marlboro  and  Newburgh. 
DuBois  having  met  that  necessity  should  be  permitted  to 
keep  that  business.  As  to  the  other  business  between  Marl- 
boro and  Newburgh,  a  report  of  Mr.  Lyons'  receipts  from 
fares  do  not  show  any  falling  off  during  tiie  period  following 
June  23rd  for  which  figures  were  given. 

The  petition  of  DuBois  should  be  granted.  An  order  has 
been  made  accordingly. 

Chairman  Hill  and  Commissioners  Irvine  and  Kello^ 
concur;  Commissioner  Barhite  not  present. 
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Petition  or  Complaint  of  Unitsd  Tbaotioxt  Coicpant 
under  subdivision  1,  seetion  49,  Public  Service  Commis- 
sions Law,  and  section  181,  Railroad  Law,  as  to  increasing 
passenger  fares.     [Case  No.  6979.] 

1.  A  municipality  may  not,  in  granting  consent  to  the  construction 
of  a  street  railroad,  impose  a  condition  limiting  rates  of  fare  to  be 
charged  to  and  from  points  outside  the  munidpaUtj. 

2.  On  an  application  for  further  increase  in  rates  bj  the  United 
Traction  Company,  after  an  examination  of  its  affairs  along  lines  similar 
to  those  pursued  in  the  Petition  of  United  Traction  Company,  7  Public 
Service  ConmiisBion  Reports  207,  it  was  found  that  because  of  increased 
operating  expenses  chiefly  arising  from  higher  labor  costs  no  practicable 
rate  of  fare  less  than  seven  cents  in  each  of  the  sones  specified  in  the 
case  above  cited  would  suffice  to  permit  the  corporation  to  pay  operating 
expenses,  taxes,  and  interest  on  its  bonds,  the  value  of  its  property  used 
in  the  public  service  being  at  least  equal  to  the  amount  of  those  bonds. 

Decided  January  22,  1920. 

Appearances: 

John  E.  MacLean,  Albany,  and  H.  T.  Newcomb,  60 
Nassau  street,  New  York  city,  attorneys  for  United  Traction 
Company. 

Arthtur  L.  Andrews,  Corporation  Counsel,  and  J.  J. 
McMomus,  .Assistant  Corporation  Counsel,  for  the  City  of 
Albany. 

William  E,  Fitzsimmons,  Albany,  attorney  for  Albany 
Chamber  of  Commerce. 

Chester  Wood,  Corporation  Counsel,  for  the  City  of 
Watervliet. 

Arthur  B.  Lamphier,  Corporation  Counsel,  for  the  City 
of  Eensselaer. 

J,  E,  Wilbur,  Watervliet  Arsenal,  Watervliet,  represent- 
ing R.  J.  Lennon,  Chief  of  the  Public  Service  Division  of 
Watervliet  Arsenal. 


Unitibd  Tbaction  Oo.  35 

No.  469:84 

Ibvikb,  Commissioner: 

August  13,  1918,  the  United  Traction  Company  was 
authorLsed  to  file  tariffs  increasing  its  rates  of  fare  in  such 
maimer  as  to  permit  a  rate  of  six  cents  in  the  Troy  zone, 
six  cents  in  the  Albany  zone,  and  a  resultant  rate  of  twelve 
cents  between  the  two  zones,  with  transfer  privileges  in 
each.  The  company  now  applies  to  be  permitted'  to  make 
a  further  increase  to  seven  cents  in  each  of  the  zones,  with 
a  resultant  fare  of  fourteen  cents  on  the  through  lines,  with 
similar  transfer  privil^ea  The  fundamental  questions 
relating  to  rates  on  this  system  were  discussed  and  decided 
in  the  1918  case,  7  Public  Service  Commission  Seports, 
Second  District,  207.  These  need  not  be  again  considered. 
In  this  ease  no  attempt  has  been  made  except  by  cross- 
examination  to  attack  the  evidence  and  figures  presented 
on  behalf  of  the  petitioner.  The  caisie  of  the  petitioner  is 
baaed  upon  the  claim  of  the  necessity  of  increased'  revenues 
in  order  to  offset  increased  operating  expenses,  especially 
in  its  payrolls.  Before  considering  this  feature  it  becomes 
necessary  to  consider  certain  arguments  presented  on  behalf 
of  the  City  of  Watervliet,  based  on  a  ground  to  some  extent 
independent  of  what  may  be  considered  the  essential  merits 
of  a  rate  case. 

The  City  of  Troy,  the  City  of  Watervliet,  and  the  Village 
of  Green  Island  claim  the  existence  of  franchise  conditions 
which  under  the  decision  of  the  Court  of  Appeals  In  the 
Matter  of  Quinby,  228  N.  Y.  244,  would,  unless  waived, 
prevent  the  Commission  from  authorizing  any  rates  beyond 
those  therein  fixed.  The  City  of  Troy,  by  ordinance  dated 
July  17,  1919,  waived  the  limits  in  its  franchise  so  far 
as  to  authorize,  in  the  event  that  this  Commission  should 
determine  that  such  increase  should  be  granted,  a  fare  not 
in  excess  of  seven  cents  within  the  city  of  Troy,  and  purport- 
ing to  make  a  like  restriction  to  seven  cents  between  points 
within  the  city  of  Troy  and  points  outside  thereof  where 
the  six  cents  fare  is  now  collected.    The  Village  of  Green 
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Island  claimed  a  restriction  of  five  cents  from  points  within 
the  village  of  Green  Island  to  points  within  the  city  of 
Cohoes,  and  from  points  within  the  village  of  Oreen  Island 
to  points  within  the  city  of  Troy,  and  to  points  in  and 
between  the  village  of  Green  Island  and  the  city  of 
Watervliet,  the  city  of  Cohoes,  the  village  of  Waterfoid, 
and  the  city  of  Troy.  It  has  passed  a  further  ordinance 
waiving  these  rights  to  the  extent  of  permitting  a  fare  of 
seven  cents  within  such  limits.  The  City  of  Watervliet 
claims  a  franchise  limitation  of  five  cents  between  points 
in  the  city  of  Watervliet  and  points  within  the  city  of 
Troy.  -^:, 

No  question  arises  in  direct  connection  with  the  Troy 
waiver,  and  there  was  no  appearance  at  the  hearings  on 
behalf  of  the  City  of  Troy.  Nothing  in  the  order  which 
will  be  made  would  run  counter  to  the  direct  terms  of  the 
Green  Island  waiver.  It  is,  however,  strongly  insisted  that 
no  increase  can  be  made  b^ond  the  present  rates  affecting 
the  city  of  Watervliet.  The  only  franrihise  restriction 
called  to  the  attention  of  the  Commission  by  the  City  of 
Watervliet  is  in  a  franchise  granted  to  the  Schenectady 
Railway  in  1902.  This,  so  far  as  pertinent  to  the  present 
case,  is  as  follows:  "Said  company  shall  carry  passengers 
and  not  charge  nor  receive  a  fare  exceeding  five  cents  for 
passage  on  its  cars  from  any  point  in  the  city  of  Watervliet 
to  any  point  within  the  city  of  Troy,  or  from  any  point 
in  the  city  of  Troy  to  any  point  within  the  city  of  Water- 
vliet." The  franchise  is  for  the  construction  of  tracks  by 
the  Schenectady  Railway  Company  along  certain  streets  in 
the  city  of  Watervliet  from  the  boundary  line  between  the 
city  and  the  town  of  Colonie  to  a  point  at  Third  avenue 
and  Twenty-fifth  street  in  the  city  of  Watervliet  where 
connection  was  made  with  the  lines  of  the  United  Traction 
Company.  The  Schenectady  company  fixBt  operated  its 
cars  over  this  track  and  over  lines  of  the  United  Traction 
Company  into  the  city  of  Troy,  but  subsequently  the  United 
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Traction  Company,  by  contract  with  the  Schenectady  com- 
pany, took  over  the  operation  of  the  Schenectady  cars  within 
the  limits  of  the  cities  of  Watervliet  and  Troy,  and  the 
franchise  was  transferred  to  the  United  Traction  Company. 
It  will  be  seen  that  there  is  no  restriction  on  rates  to  and 
from  points  wholly  within  the  city  of  Watervliet.  The  plain 
object  of  the  restriction  was  to  secure  a  single  fare  between 
the  city  of  Watervliet  and  the  city  of  Troy.  The  nature  of 
this  franchise  was  discussed  In  the  Matter  of  Schenectady 
Railway  Company,  case  No.  6858,  decided  May  20,  19*19. 
The  question  here  presented  was  then  decided  adversely 
to  the  contention  of  the  City  of  Watervliet.  A  similar 
question  has  recently  been  decided  in  the  same  manner, 
Complaint  of  WilJeins  v.  New  York  State  Railways,  decided 
November  25, 1919.  The  question  was  also  similarly 
determined  by  the  Supreme  Court  at  Special  Term  In  the 
Matter  of  the  Application  of  Koehn  v.  Public  Service  Comr 
mission,  107  Miscellaneous  161.  Whatever  may  be  the 
power  of  a  municipality  to  limit  a  rate  of  fare  to  be 
charged  by  a  street  railway  within  its  boundaries  as  a 
condition  for  granting  consent  to  construct,  it  is  settled  for 
the  present  at  least  that  it  may  not  undertake  to  fix  rates 
for  travel  extending  outside  of  the  municipality. 

It  is,  however,  argued  that  the  City  of  Troy  and  the 
Village  of  Green  Island  attached  to  their  present  waivers 
a  condition  that  they  should  become  effective  only  when 
and  if  all  other  municipalities  should  grant  similar  waivers, 
and  that  this  action  tied  up  the  City  of  Troy  and  the  Village 
of  Green  Island  with  the  City  of  Watervliet  in  such  a  manner 
as  to  prevent  any  waiver  from  becoming  effective  unless  and 
until  all  three  municipalities  joined  in  similar  waivers. 
When  we  examine  the  Troy  ordinance  we  find  that  the 
following  provision  must  be  the  one  relied  on:  "  This  ordi- 
nance shall  be  of  no  force  or  effect  until  all  of  the  municipali- 
ties where  said  company  now  operates  and  maintains  portions 
of  its  railroad  under  franchise  or  franchises  containing 


38      Public  Service  Commission,  Second  District 

Vol  9. 1920 

limitations  as  to  the  amount  of  fare  that  may  be  ooUoeted 
within  the  limits  of  such  municipalities  shall  by  appropriate 
action  suspend  the  operation  of  such  provisions  for  a  period 
of  one  year,  at  least,  from  the  entry  of  an  order  of  the  PuUic 
Service  Commission  of  the  State  of  New  York  as  afore- 
said, or  until  such  further  time  as  said  municipalities  deem 
proper."  The  Green  Island  ordinance  is  of  the  same  tenor. 
Troy  is  the  only  municipality  which  granted  a  franchise 
containing  a  limitation  as  to  the  amount  of  fare  to  be 
collected  "  within  the  limits  of  such  municipality ".  The 
attempted  restrictions  in  Watervliet  and  Green  Island  extend- 
ing beyond  the  limits  of  the  municipalities  were  void  and 
no  waivers  are  required.  Therefore  the  Troy  waiver  is 
complete  within  itself  and  the  Watervliet  restrictions  must 
be  disregarded. 

Approaching  then  the  merits  of  the  application,  we  find 
that  the  operating  revenues  have  not  quite  met  lihe  estimates 
made  in  the  1918  Opinion.  We  also  find  that  the  operat- 
ing expenses  have  very  largely  increased  beyond  the  estimates 
then  made.  The  chief  reason  for  the  increase  is  higher 
labor  costs.  A  retroactive  award  was  made  by  the  War 
Labor  Board  after  the  evidence  was  taken  in  the  1918  case 
and  before  the  decision.  This  involved  an  increase  of 
about  $100,000  per  annum.  In  constructing  an  income 
account  on  the  basis  of  the  six  cents  fare  allowed  in  that 
case,  operating  expenses  were  based  on  those  of  1917,  and 
so  appear  in  the  table  in  7  Public  Service  Commission, 
Second  District,  Eeports,  p.  218.  July  1,  1919,  further 
increases  were  made  not  only  to  motormen  and  conductors 
but  to  practically  all  employees  except  those  in  the  general 
office.  The  company  estimates  the  effect  of  these  increases 
to  be  $184,000  a  year.  This  estimate  has  been  checked  as 
carefully  as  possible  with  payroll  statements  of  previous 
years  and  found  to  be  practically  correct.  In  the  table 
referred  to,  maintenance  of  way  and  structures  and  main- 
tenance of  equipment  were  computed  on  the  average  of 
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eight  othsr  large  urban  traction  companies.  The  actual 
figures  fer  the  first  nine  numths  of  1919  are  much  in  excess 
of  that  calculation,  but  so  are  the  similar  items  of  other 
companies.  They  generally  reflect  the  great  increase  in 
labor  and  materials  costs  of  1919  over  1917,  which  in  turn 
reflect  the  generally  inflated  prices  of  the  present  day.  The 
average  for  the  other  roads  in  maintenance  of  way  and 
structures  is  3.39  cents  per  car^mile,  for  the  United  Traction 
Company  3.94  cents;  for  maintenance  of  equipment  the 
average  of  the  other  companies  is  3.68  cents,  for  the  United 
Traction  Company  3.22  cents.  Comparisons  in  such  matters 
as  these  are  of  considerable  weight,  and  this  comparison 
does  not  indicate  any  extravagance  on  the  part  of  the  United 
Traction  Company.  The  increased  cost  of  conducting 
transportation  (wages  of  motormen  and  conductors) ,  together 
with  the  increased  cost  of  maintenance  of  way  and  of 
equipment,  practically  account  for  the  failure  of  the  estimate 
for  1918  to  meet  the  situation  in  1919  or  the  probable 
situation  in  1920. 

In  the  calculati(ms  which  have  been  made  the  figures  for 
the  first  nine  months  of  1919  have  been  used  and  projected 
throughout  the  year  as  a  basis  for  the  1920  estimate.  It 
has  been  found  by  an  examination  of  the  annual  reports 
of  the  company  for  a  series  of  years  that  the  revenues  and 
expenses  for  the  last  half  of  the  year  are  surprisingly  close 
to  those  of  the  firiat  half,  and  that  those  for  the  third  quarter 
correspond  as  closely  ¥rith  the  fourth.  The  writer,  prior 
to  this  examination,  waa  of  the  opinion,  based  on  examin- 
ing the  affairs  of  other  companies,  that  the  first  half  of  the 
year  would  show  smaller  revenues  and  higher  expenses 
than  the  last  half.  This  is  not  true  of  the  United  Traction 
Company.  The  difference  is  so  slight  that  any  error  caused 
by  estimating  the  entire  year  on  the  basis  of  nine  months' 
operations  could  not  possibly  affect  the  result.  The  first 
nine  months  of  1919  have  been  taken  rather  than  the  year 
ended  September  80th  because  the  last  quarter  of  1918  was 
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abnormal.  The  six  cents  fare  was  then  new,  and  undoubtedly 
the  number  of  revenue  passengers  was  decreased  because 
of  the  increased  fare  more  in  that  quarter  than  in  subsequent 
quarters.  Furthermore,  there  was  a  very  large  decrease 
in  the  number  of  revenue  passengers  due  to  the  epidemic 
of  influenia.  To  use  the  entire  year  ended  September  30th 
would  be  misleading  for  these  and  perhaps  for  other  reasons, 
and  would  point  to  a  worse  plight  for  the  company  than  we 
find  it  to  be  in  by  calculating  the  calendar  year  1919  on 
the  basis  of  the  first  nine  months'  operations. 

The  number  of  passengers  in  the  three  quarters  taken  for 
comparison  as  compared  with  corresponding  quarters  under 
the  five  cents  fare  decreased  4.26  per  cent.  What  the 
effect  of  a  further  increase  of  one  cent  would  be  it  is 
impossible  to  conjecture  with  any  d^ree  of  certainty. 
Where  rates  in  other  cities  have  been  increased  there  has 
been  with  two  exceptions  a  decrease  in  the  number  of  revenue 
passengers.  A  seven  cents  fare  has  been  permitted  to  several 
other  city  companies  but  they  operate  in  smaller  com- 
munities, and  local  conditions  so  greatly  affected  the  problem 
that  no  generalization  applicable  to  the  United  Traction 
Company  is  possible.  If  the  larger  cities  are  taken,  we  find 
under  an  increase  of  from  five  cents  to  six  cents  there  has 
been  an  actual  increase  in  the  number  of  passengers  in 
Syracuse  and  a  marked  decrease  in  Utica.  Local  conditions 
due  to  the  armistice  and  consequent  industrial  changes 
seem  chiefly  accountable  for  this  difference.  In  the  absence 
of  data  permitting  a  reasonable  deduction  as  to  the  effect 
of  a  further  increase,  the  reduction  in  number  of  passengers 
has  been  assumed  at  5  per  cent  and  also  at  10  per  cent  in 
the  calculations  following. 

In  the  following  table  the  actual  income  account  for 
nine  months  ended  September  30,  1919,  appears  in  the 
first  column.  This  is  projected  through  the  year  in  the 
second  column,  including  the  advanced  labor  costs.  It 
shows  a  net  operating  revenue  of-  $206,647.     When  taxes 
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and  reats  are  deducted  this  becomes  a  deficit  of  $40,6^ 
and  leaves  a  net  corporate  deficit  of  $273,884.  It  is  evident, 
therefore,  that  the  company  is  entitled  to  some  relief.  The 
remaining  columns  are  estimates  on  different  bases:  first, 
on  the  assumption  of  a  seven  cents  cash  fare;  and  next  on 
the  assumption  of  a  seven  cents  cash  fare  and  certain  possible 
ticket  rates.  Columns  Q  and  4  are  based  on  the  company's 
evidence  as  to  operating  expenses.  The  remaining  columns 
are  based  on  calculations  of  operating  expenses  constructed 
in  a  manner  similar  to  the  plan  used  in  the  1918  Opinion 
but  with  varying  assumptions  as  to  rates  of  fare  and 
decrease  in  number  of  passengers. 

Before  undertaking  any  deductions  from  the  figures  pre- 
sented some  further  explanation  is  necessity.  As  already 
stated,  the  second  column  is  a  constructive  income  account 
for  the  year  1920  based  on  the  actual  operations  of  the 
first  nine  months  of  1919,  assuming  the  present  fare  to 
continue  but  adjusting  items  involving  labor  to  the  present 
rates.  The  increases  made  July  1,  1919,  appear  in  the 
first  column  only  as  involved  in  the  operations  of  the  third 
quarter. 

Effective  January  1,  1918,  there  was  a  revision  of  the 
Uniform  System  of  Acoounts  adopted  by  the  Commission. 
This  creates  certain  apparent  discrepancies  between  the 
table  above  referred  to  in  the  1918  Opinion  and  the  table 
now  presented.  For  example,  power  expense  was  formerly 
embraced  in  transportation.  Now  the  item  of  transportation 
is  subdivided  into  power  expense  and  conducting  trans- 
portation. In  1917  there  was  a  charge  of  $111,192  for 
rent.  This  is  largely  transferred  to  general  and  miscel- 
laneous expense  account  making  a  corresponding  increase 
in  the  latter  item. 

On  every  basis  assumed  and  with  each  assumption  as  to 
new  rates  of  fare,  it  seems  that  a  deficit  would  unavoidably 
result  except  on.  the  assumption  of  a  straight  seven  cents 
fare  and  expenses  computed   according  to   the  company's 
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estimate  which  contains  no  provision  for  depreciation  of 
equipment.  With  the  rather  modest  rate  of  2  per  cent  for 
such  depreciation,  a  deficit  would  still  result.  By  deficit 
is  here  meant  net  corporate  deficit.  We  are  assuming  that 
the  company  is  entitled  to  earn  a  fair  return  on  at  least 
the  amount  of  its  funded  debt :  that  is,  it  should  in  all  events 
be  permitted^  if  possible,  to  earn  at  least  the  interest  on 
its  bends.  An  appraisement  would  probably  show  that  it 
is  entitled  to  earn  a  return  on  a  much  larger  sum.  There 
is  included  in  the  tables  an  item  of  $190,820  as  interest 
on  floating  debt.  This  is  practically  all  on  account  of  loans 
made  for  the  support  of  the  Hudson  Valley  Railroad.  The 
item  of  non-operating  income  is  $273,787,  and  this  is  prac- 
tically all  income  derived  from  the  Hudson  Valley  Bail- 
road.  If  Hudson  Valley  matters  were  to  be  eliminated 
entirely,  the  deficit  would  be  about  $80,000  more  than 
appears  in  the  table. 

It  is  altogether  probable  that  with  conditions  unchanged 
except  as  to  the  rate  of  fare  the  reduction  in  the  number  of 
passengers  may  be  more  than  5  per  cent  as  assumed  in 
column  3  and  less  than  10  per  cent  as  assumed  in  column 
6.  If  it  proves  to  be  much  more  than  5  per  cent  the  net 
corporate  income  disclosed  by  column  3  would  disappear. 

In  estimating  the  probable  results  of  a  seven  eents  cash 
fare  with  certain  possible  ticket  rates,  the  assomption  was 
made  that  75  per  cent  of  the  passengers  .would  use  tickets. 
If  it  be  assumed  that  only  60  per  cent  would  use  tickets, 
and  that  there  would  be  a  5  per  cent  reduction  in  the  remain- 
ing  number  of  cash  passengers,  the  passenger  revenues  should 
be  $2,958,727.  Assuming  that  only  25  per  cent  would  use 
tickets,  the  passenger  revenues  should  be  $8,004,599.  A 
deficit  would  still  remain.  On  the  basis  of  six  tickets  for 
forty  cents  there  would  be  very  little  change  in  the  estimate 
made  in  column  8  whether  it  be  assumed  that  50  per  cent 
or  25  per  cent  would  use  tickets.  As  a  practical  matter, 
the  reduction  in  rate  for  the  tickets  would  be  so  small  that 
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▼erjr  few  would  use  them  and  the  calculations  baaed  on  a 
cash  fare  would  really  be  applicabla 

Beiuotant  as  the  CommiBaion  ia  to  permit  any  further 
increase  in  rates  there  seems  to  be  no  escape,  and  no  method 
has  been  devised  whereby  any  lower  or  different  rate  than 
seven  cents  for  each  £one  can  be  justified. 

In  the  brief  presented  on  behalf  of  the  Chamber  of  Comr 
merce  of  Albany,  several  pertinent  suggestions  are  made  to 
the  general  effect  that  efforts  should  be  made  to  increase 
revenue  by  means  of  increased  travel  rather  than  by  increased 
rates,  but  the  most  important  of  the  detailed  suggestions 
involve  the  construction  of  new  lines,  the  purchase  of  new 
equipment,  and  similar  capital  expenditures.  In  the  present 
condition  of  this  company,  in  the  present  condition  of 
traction  companies  generally,  and  in  the  present  condition 
of  the  money  market,  to  withhold  relief  at  present  because 
the  addition  of  a  large  amount  of  fixed  capital  might  render 
such  relief  unnecessary  would  be  like  withholding  food  from 
a  man  until  he  should  raise  a  crop  on  land  he  does  not  own 
and  has  no  means  of  acquiring.  Undoubtedly  some  of  these 
expenditures  for  extensions  and  improvements  are  highly 
desirable  and  should  be  made  as  soon  as  the  credit  of  the 
company  and  general  conditions  make  it  possible  to  finance 
them.  It  may  well  be  that  certain  suggestions  made  by 
counsel  for  the  chamber  involving  changes  in  routes  and 
operation  would  tend  to  increase  travel.  The  attention 
of  the  company  is  called  to  these  suggestions,  and  they  will 
undoubtedly  be  adopted  if  found  practicable.  The  company 
certainly  can  have  no  desire  to  avoid  measures  within  its 
power  which  promise  increased  revenues  without  dispro- 
portionate increase  in  expenses. 

The  order  should  be  limited  to  one  year  from  the  time 
of  entry  in  order  to  preserve  the  limit  in  the  waiver  of  the 
Troy  franchise.  The  term  should  also  be  brief  because  of 
the  vestige  of  hope  remaining  that  a  return  to  more  nearly 
normal  conditions  or  some  happy  discoveries  may  soon  permit 
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a  decrease  in  rates.  The  writer  has  not  ventured  to  express 
this  hope  in  stronge  terms.  When  six  cents  fares  were  first 
demanded  he  entertained  a  strong  hope  that  they  would 
not  be  of  long  duration.  Instead  of  their  passing  away^ 
seven  cents,  eight  cents,  and  ten  cents  have  become  common 
rates  of  fare  even  in  the  largest  cities  of  the  country.  These 
have  been  reached  in  spite  of  the  efforts  of  those  most 
familiar  with  traction  financing  and  operation  to  devise 
some  method  by  which  solvency  of  traction  companies  could 
be  sustained  otherwise  than  by  such  increases. 

Chairman  Hill  and  Commissioners  Fennell  and  Kellogg 
concur;  Commissioner  Barhite  not  present. 
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In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Conunissions  Law^  of  Kabky  N.  Hoffman 
as  Mayor  of  the  City  of  Elmira  against  Elmiba  WateB; 
Light  and  Railboad  Company  as  to  rates  proposed  to 
be  charged  for  natural  gas ;  also  in  respect  to  examination 
of  the  gas  property  and  books  of  said  company  by  the  city. 
[Case  No.  6759.] 

Petition  or  Complaint  of  Elmira  Watbb,  Light  and 
Railroad  Company  under  sections  71  and  72,  Public 
Service  Commissions  Law,  for  permission  to  increase 
natural  gas  rates  in  the  city  of  Elmira,  town  of  Elmira, 
and  town  of  Southport,  Chemung  county.  [Case  No. 
6907.] 

Certain  ''  overheads  "  are  not  included  in  the  cost  of  definite  units  of 
tangible  property,  and  as  overhead  cost  of  replacement  is  usually 
absorbed  in  general  expense  accounts  of  current  operation  there  is 
practically  no  realised  depreciation  in  these  items,  and  there  should  not 
be  any  annual  charge  in  operating  expenses  to  meet  the  claimed  annual 
depreciation  thereon. 

When  a  company  in  the  past  has  not  had  a  fair  return,  including  an 
annual  depreciation  charge,  and  its  plant  is  in  first  class  condition  and 
operating  at  full  efficiency,  the  theoretical  accrued  depreciation  need  not 
necessarily  be  deducted  from  the  present  fixed  capital  account,  provided 
that  when  items  of  property  are  renewed  or  replaced  the  same  be  charged 
against  the  renewal  and  replacement  fund  in  the  proportion  that  fund 
bears  to  the  total  theoretical  accrued  depreciation  at  the  time  of 
replacement,  and  the  balance  be  then  charged  against  surplus  other- 
wise applicable  to  dividends. 

Decided  January  22,  1920. 

Appeaaymces: 

Boyd  McDowell,  Esq.,  Corporation  Counsel,  City  of 
Elmira. 

BeeJcman,  Menken  &  Chriscom  (by  M.  G.  Bogue),  52 
William  street.  New  York  city;  and  SUmchfieU,  Lovell, 
Fdlch  &  Sajfles  (by  Halsey  Sayles),  Elmira,  for  Elmira 
Water,  Ligbt  and  Railroad  Company. 
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Fbnnell,  Commissioner: 

These  cases  although  bearing  separate  numbers  were  tried 
as  one  case  and  are  so  treated.  For  brevity  the  Elmira  Water, 
Light  and  Railroad  Company  is  hereinafter  called  the 
Company  and  the  City  of  Elmira  is  called  the  City. 

January  20,  1919,  the  Company  filed  a  proposed  schedule 
of  rates  for  natural  gas  to  be  effective  February  19,  1919. 
February  17,  1919,  the  Cily  filed  its  complaint  [ease  No. 
6759].  February  18,  1919,  the  City  obtained  an  injunction 
restraining  the  Company  from  putting  such  rates  or  any 
increased  rates  into  effect  until  such  rates  had  been  passed 
upon  by  the  Public  Service  Commission  as  provided  in  an 
agreement  theretofore  made  between  the  City  and  the 
Company. 

June  10,  1919,  the  Company  filed  a  petition  to  increase 
its  natural  gas  rates  [case  No.  6©07].  The  City's  com- 
plaint in  case  No.  6759  was  treated  a£i  the  answer  to  the 
Company's  petition  in  case  No.  6907. 

It  was  agreed  upon  the  hearing  that  the  rate  base  should 
be  fixed  before  the  case  proceeded  further.  To  expedite 
proceedings  and  to  eliminate,  so  far  ajs  possible,  the  expense 
and  duplication  of  work  involved  in  a  contested  property 
valuation  it  was  arranged  that  three  engineers  representing 
the  Commission,  the  City,  and  the  Company,  respectively, 
should  work  jointly  and  prepare  a  report  showing  the  facts 
regarding  property  in  the  gas  department  of  the  Company. 
The  report  was  filed  July  15,  1919.  Hearings  were  resumed 
July  30,  1919;  briefs  and  reply  briefs  were  filed  by  each 
side,  the  last  one  being  filed  October  7,  1919. 

The  first  artificial  gas  plant  in  the  city  was  built  in  1862. 
The  Company,  on  its  incorporation  in  1900,  took  over  the 
artificial  gas  plant  and  business  in  the  city. 

In  1902  certain  individuals  made  a  contract  with  the 
Potter  Gas  Company,  a  Pennsylvania  corporation,  for  a 
supply  of  natural  gas.  Shortly  after,  these  men  organized 
the  Chemung  County  Gas  Company.    In  1902  the  contract 
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with  the  Pott^  Oas  Company  was  assigned  by  them  to  the 
Chemung  County  Gad  Company.  In  1908  the  Chemung 
Couiity  Gas  Company  was  merged  with  the  Ehnira  Water^ 
Light  and  Railroad  Company.  In  1916  the  manufacture 
and  sale  of  artificial  gas  was  discontinued.  IN^ovember  4, 
1917,  a  modifying  contract  was  made  between  the  Company 
and  the  Potter  Gas  Company  providing,  among  other  things, 
for  an  inc^rease  in  price  for  natural  gas  to  be  paid  to  the 
Potter  GaB  Company  based  on  an  increased  rate  to  the 
Company's  eonsumers  in  the  ^ity. 

As  the  only  question  now  presented  for  decision  is  the 
fixing  of  the  rate  base,  the  further  question  of  the  reason- 
ableness of  opeoratiiig  expenses,  including  the  cost  of  gas 
to  the  Company,  which  involves  the  determination  of  its 
rights  to  obtain  gas  from  the  Potter  Gas  Company  under 
the  modifying  contract  above  mentioned,  will  not  be  passed 
upon  at  this  time.  The  conference  report  is  summarized  as 
follows : 

Physical  i>ropert7  in  v»t $997.921 .09 

Physical  property  not  in  use 122 ,789. 37 

other  fixed  capital  Items lOO.OOO.OO 

Aecnmnlated  or  theoretical  accrued  depreciation : 

Affreed  to   93,619.92 

Claimed  ny  City  bnt  net  agreed  to  by  Company 10, 140 . 33 

At  a  subsequent  hearing  it  was  testified  that  certain 
property  to  the  extent  of  $4718.68  which  had  been  included 
in  the  item  Physical  property  not  in  use  should  have  been 
included  in  item  Physical  property  in  usa  With  this 
change  made  the  summarized  figures  of  the  conference 
report  are  as  follows: 

Physical  property  in  use $602, 639. 67 

Physical  property  not  in  nee. 118,020.79 

Other  fixed  capital  items 100.000.00 

AeeamnlBtei  or  theerstleal  eccned  depreciation : 

Agreed    to     $93,619.92    plus    I962L64     (depreciation     on 

Hrri&M)    : 94,582.56 

Claimed  by  City  but  not  agreed  to  by  Company 10,140.33 

The  Company  daims  that  the  rate  base  should  be  at  least 
$750,000,  which  amount  it  claims  is  made  up  as  follows: 

Property  need  in  distrlbiition  of  natural  gas : 

(e)  From  page  b,  Conference  report $597,921 . 09 

(^)  Additienal  property  not  imdnded  in  Conference  report, 
but  testified  to  by  Mr.  Gough,  also  set  forth  in  Company's 
exhibit  8»  page  8 4.718.58 
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(c)  Mains  useful  and  to  be  nied  In  dlstribnting  natural, 
gas  (not  included  in  Conference  report.  Page  4  Com- 
pany's exhibit  2  and  testimony  of  Mr.  Gongh,  pages  60       ,  ^      ^ 

et  seq)    $11,791.70 

(d)  .Station  works  and  structures  claimed  to  be.  useful  and 

claimed  entitled  to  return 15,^27. 17 

(e)  Working  capitol  (Company's  exhibit  4) 20,000.00 

$660,058.54 
it)  Going  value,  at  least 100,000.00 

Total   $750,059.54 

The  City  claims  the  rate  base  should  not  be  in  excess  of 
$506,802.75  made  up  as  follows: 

Cost  of  used  and  useful  property  as  per  Conference  report. . .       $597,921.09 
Cost  of  artificial  gas  mains  transferred  from  **  not  used*"  to 

"  used  "  property  July  30.  1919 4.718.68 

Total  cost $602,639.67 

Less  accrued  depreciation  as  per  Conference 
report : 

Agreed  to  $93,619.92  corrected  to $98,488.96 

On  overheads. 10, 140^38 

$103,574.28 
On  $4718.58  above 962.64 


Total  accrued  depreciation 104 ,586.92 

III 

Present  value  of  phyfdcal  property  now  being  used $49S,102.75 

Property  not  being  used   (nothing) 

Intangible  item    (nothing) 

Working  capital 8,700.00 

Going  value    (nothing) 

Fair  value  or  rate  base '. '. .       $506,80^.75 

The  first  item  in  the  Company's  list  of  claimed  values 
which  is  objected  to  by  the  City  is  marked  item  (c),  being 
gas  mains  formerly  used  for  artificial  gas  and  which  the 
Company  claims  it  can  use  to  the  advantage  of  the  plant  by 
carrying  an  auxiliary  supply  of  gas  from  the  plant  to  some 
of  the  more  distant  sections  of  the  city  and  tapping  into  the 
distributing  system  at  those  points,  thereby  equalizing  the 
distribution.  As  the  Company  is  furnishing  natural  gas 
which  seems  to  carry  sufficient  pressure  when  the  supply  is 
available  such  auxiliary  mains  are  not  then  needed.  When 
the  supply  is  not  available  the  auxiliary  mains  are  not  useful 
as  the  natural  gas  mains  are  more  than  sufficient  to  carry  the 
entire  supply.  If  and  when  a  supply  of  gas,  natural,  arti- 
ficial, or  mixed,  shall  be  furnished  to  the  City  by  this  plant, 
and  these  artificial  mains  still  in  the  streets  but  now  unused 
are  again  used  as  above  indicated,  then  their  value  should 


Elmira  Watbh,  Light  and  B-R.   Co.  49 

No.  4T0:4D 

be  included  in  a  rate  base.  Until  then  the  value  should  Dot  be 
included.  The  mains  of  the  old  artificial  gas  aystem  were 
in  use  for  a  great  many  years.  It  must  be  presumed  that 
they  had  "  earned  themselree  out  "  to  a  large  extent.  There 
is  however  a  further  reason  for  disallowance.  The  arti- 
ficial gas  was  first  in  the  field.  The  natural  gas  came  in 
as  a  competitor.  It  is  true  that  in  this  case  the  competition 
was  not  of  the  deadly  kind  because  the  same  interests 
controlled  both  c(«npanies,  but  the  operation  of  economic 
laws  in  spite  of  this  control  created  a  competitive  condition. 
Eventually  the  companies  were  brought  into  one  company 
and  finally  the  manufaoture  and  distribution  of  artificial 
gas  ceased.  It  is  clear  that  after  the  combination  it  was 
found  that  an  economic  handling  of  the  gas  situation  required 
the  discontinuance  of  the  manufacture  and  distribution  of 
artificial  gas,  and  therefore  the  non-user  of  the  artificial  gas 
system.  No  doubt  this  was  thought  at  the  time  to  be  in  the 
-interest  of  sound  economy  on  the  part  of  tho  Company,  but 
it  would  seem  that  the  combination  making  it  possible  to  use 
the  more  profitable  system  ought  to  work  for  the  benefit  of  the 
public  as  well  as  the  Company.  The  use  of  tho  more 
profitable  system  having  produced  an  econotnic  benefit  to  the 
Company  it  ought  not  now  to  be  allowed,  in  addition,  a 
return  on  the  unused  artificial  gas  mains  while  they  remain 


Item  marked   (d)  is  taken  from  the  Conference  report, 
allocation  of  artificial  gas  department: 

WotJu  and  Btation  fftntofiiPM  Uifd  .Vol  Uttd 

nplDg  and  wiring   (37.0%) tlSO.TO  (200.74 

BsUting 

Coke  itnrage,  at  

Retort   bonse.    i  i) 

Purlfler  room,   i  i 

Tool  room.  Wor  

Meter  room,  offl  

Qoremor    houif  ....-....-.....--. 

Total  cubic  feet  5 8.674,03        14.824.47 

ODtaMe  rallroiil  %) 240, Tn  240.70 

Brick  paTiiiK  {50^") 22-1. OB  125. OT 

Railroad   sldlnK    (S0%) 136,21  13n.2I 

TdUIh    »&.5«e.70     flS.627.17 
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The  value  of  the  uniifled  portion  of  the  above  not  being 
actually  used  or  at  present  usable  should  not  be  allowed  at 
presagit  If  and  when  again  used  the  value  should  be 
included  in  a  rate  base  to  the  extait  used.  As  stated  above 
r^^ding  item  (e)  there  is  more  conjecture  than  reasonable 
probability  that  the  portion  of  works  and  station  structures 
mentioned  will  again  be  used  and.  the  decision  as  to  item  (d) 
should  be  the  same  as  to  item  (c). 

Item  (a)  is  also  disputed,  the  Company  claiming  $20,000 
for  working  capital,  the  City  insisting  on  an  allowance  of 
not  more  tiban  $8700. 

The  Company  had  on  hand  for  materials 
and   sappUeB    (1918) $7,722.79 

A  reasonable  allowance  for  material!  and 
•uppUes  woald  be $8,000. 00 

The  operating  expenfleg  for  1918  less  the 
coflt  for  gaa  and  general  amortiiatlon  was. . .  S8,407.7'5 

Using  H  (six  weeks)  of  a  year  we  reach 
the  figure  of 4,178.47 

A  reasonable  allowance  wonld  be 4,500.00 

Aimount  paid  for  gas  pnrchased  was 120,078.94 

Ordlnari^r  this  amount  would  be  In  manu- 
facturing costs,  but  here  the  gas  is  furnished 
by  an  outside  company  and  (foes  not  require 
the  usual  expenditures.  The  Company  re- 
ceives monthly  from  Its  customers  enough  to 
pay  its  monthly  bills  for  ms  to  the  Potter 
Gas  Company  so  that  the  Company  does  not 
need  an  allowance  for  working  capital  to  cover 
this  item.  However,  a  company  of  this  size 
Mhould  have  a  reasonable  amount  of  cash  on 
hand  and  such  reasonable  amount  would  be. .  5,000.00 

A  working  capital  should  be  allowed  In 
the  amount  of $17 ,  500 .  00 

On  the  treatment  of  the  theoretical  accrued  depreciation 
there  is  a  sharp  conflict.  The  first  question  is  the  deprecia- 
bility  of  the  following: 

Engineering  and   superintendence $2 .  897 .  15 

Law  expenses  during  construction 120.74 

Injuries  during  construction 120. 74 

Taxes  during  construction 241 .  48 

Miscellaneoufl  construction  expenditures 065.92 

Interest  during  construction 5 ,794 .  ,30 

Total $10,140.80 

It  is  claimed  by  the  City  that  capital  expenditures  of  the 
above  nature  are  depreciable  and  that  the  amount  set  forth 
above  as  accrued  depreciation  should  be  recognized. 

So  far  as  the  items  above  mentioned,  commonly  called 
**  overheads,"  are  not  included  in  the  cost  of  definite  units  of 
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taagible  property,  thejr  are  not  according  to  the  most  common 
practice  decreaaed  when  property  is  retired.  There  is, 
therefore,  no  realized  depreciation  in  these  items.  On  the 
other  hand,  the  overhead  cost  of  replacements  is  in  large 
measure  absorbed  by  the  general  expense  accounts  of  current 
operation,  so  that  there  is  little  or  no  duplication  in  overhead 
capital  costs.  Whether  this  is,  as  a  practical  matter,  the 
most  accurate  method  of  accounting  need  not  be  discussed 
here.  As  long  as  it  is  the  method  in  general  use,  it  is  need- 
less to  compute  a  theoretical  depreciation  reserve  to  cover 
retirement  losses  on  property  that  is  never  retired.  To  do 
so  would  be  to  require  the  consumer  to  pay  in  the  rates 
an  additional  depreciation  allowance  that  would  never  be 
used  for  replacement,  since  overhead  replacement  costs  would 
be  ordinarily  met  out  of  current  operating  expenses,  and  a 
constantly  increasing  depreciation  reserve  would  thereby  be 
created.  If  original  overhead  costs  were  taken  from  capital 
account,  when  tangible  property  is  retired,  they  would  have 
to  be  treated  in  the  same  manner  as  direct  costs.  Under 
such  circumstances  we  think  the  demeut  of  depreciation 
does  not  enter  into  the  above  items^  and  there  should  not  be 
any  annual  charge  in  operating  expenses  to  meet  the  claimed 
annual  depreciation  thereon. 

This  leaves  the  agreed  theoretical  accrued  depreciation 
of  $94,682.56  to  be  disposed  of.  The  Company  has  a 
balance  of  $24,02i9lS1  in  its  reserve  for  such  accrued 
depreciation. 

ACCRUED  DEPRECIATION 

Depreciation,  using  the  term  in  the  meaning  which 
includes  obsolescence,  inadequacy,  etc.,  is  continuous,  and 
it  varies  with  the  kind  of  material,  the  use  to  which  the 
material  is  put,  kind  of  maintenance  it  receives,  development 
of  the  art,  growth  in  business,  salvage  value,  and  many  other 
factors,  and  therefore  the  growth  or  extent  of  such  accrued 
depreciation  is,  at  any  time,  an  estimate.  The  depreciation 
being  a  certainty  but  the  ratio  of  progress  of  same  being  an 


52      Public  Service  Commission,  Second  District 

Vol.  9, 1920 

estimate,  good  business  judgment  requires  that  careful  esti- 
mates be  made,  and  based  upon  such  estimates  ratios  of 
depreciation  be  adopted,  and  a  fund  accumulated  to  meet  the 
depreciation  when  it  becomes  realized.  It  is  realized  in 
this  sense  only  when  renewals  or  replacements  are  actually 
made. 

The  annual  depreciation  charge  is  a  method  of  spread- 
ing these  renewal  and  replacement  costs  over  a  period  of 
years  so  that  the  burd^i  does  not  fall  entirely  within  the 
year  when  such  replacements  are  actually  made. 

The  Public  Service  Commissions  Law  permits  the  Com- 
mission, in  the  fixing  of  rates,  to  take  into  account  this 
necessity  for  equalizing  replacement  costs  and  allow  for  it  in 
determining  the  "  reasonable  return,*'  so  that  the  plant  may 
be  kept  in  efficient  operating  condition. 

A  company  in  setting  aside  annually  some  portion  of  its 
revenues  in  a  reserve  to  meet  the  depreciation  when  renewals 
become  necessary  generally  uses  the  reserve  so  set  aside  for 
the  purchase  of  new  property  of  the  nature  of  additions  or 
betterments.  In  this  way  the  company  is  enabled  to  make 
such  additions  and  betterments  without  at  the  time  borrow- 
ing on  notes  or  issuing  small  amounts  of  capital  securities, 
but  the  transaction  is  really  a  borrowing  by  the  company  from 
the  depreciation  fund.  When  this  is  done  the  depreciation 
reserve  will  be  represented  by  an  equal  amount  of  additions 
and  betterments  or  other  property  not  yet  capitalized.  Later, 
when  renewals  and  replacements  become  necessary,  the 
amount  of  additions  and  betterments  is  capitalized  in  a 
reimbursement  proceeding,  the  moneys  received  are  repaid 
to  the  depreciation  fund  thus  making  them  available  for 
renewals  and  replacements.  Until  such  capitalization  occurs 
the  company  has  been  earning  on  additions  and  betterments 
paid  for  out  of  funds  which  it  received,  not  as  capital,  but 
in  the  form  of  rates  from  consumers.  This  fund  is  in  its 
nature  a  trust  fund.  However,  as  this  reserve  might  better 
be  busy  than  idle  it  is  proper  to  use  it  to  purchase  new 
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property.  When  so  invested  the  company  haying  borrowed 
the  money  from  the  fund  fihould  pay  interest  for  it  or  deduct 
the  balance  in  the  reserve  from  its  total  assets  to  determine 
the  rate  base.  Such  reserve,  so  invested,  does  not  represent 
money  which  the  company  could  disburse  in  dividends  but 
money  which  has  been  received  from  its  customers  and  has 
been  set  up  on  its  books  as  not  being  disbursible  in  dividends 
but  held  to  pay  for  renewals  and  replacements. 

It  is  the  duty  of  utility  companies  not  only  to  render 
service  but  to  protect  the  operating  integrity  of  the  plant 
that  renders  the  service.  Such  a  company  may  include,  in 
rates,  a  sum  to  keep  up  the  plant  and  preserve  its  useful- 
ness at  full  efficiency.  If  the  company  does  not  collect  from 
the  consumers  the  amount  of  this  loss  but  continues  to  pay 
the  normal  return  on  its  original  investment,  it  is  paying 
dividends  out  of  capital.  If  it  lessens  its  dividends  in  order  to 
provide  a  depreciation  fund,  it  is  contributing  an  equivalent 
part  of  its  capital  to  the  public  service  without  compensation. 
If  the  owners  of  a  company  do  not  include  such  depreciation 
charge  in  their  rates  and  set  up  on  their  books  a  reserve 
representing  the  company's  liabilily  for  the  amount  so 
received,  then  as  the  plant  and  property  of  the  company  are 
steadily  deteriorating  the  day  comes  inevitably  when  renewals 
and  replac^nents  will  have  to  be  made  and  there  will  be 
no  fund  set  aside  for  the  purpose.  It  will  be  the  duty  of  the 
Commission  to  order  the  renewals  so  that  proper  service 
may  be  rendered.  The  company  must  make  such  renewals. 
As  it  has  failed  to  build  up  a  proper  reserve  and,  as  renewals 
are  not  capitalizable,  except  perhaps  temporarily,  such 
renewals  when  made  by  the  company  will  have  to  be  paid 
out  of  profits  which  otherwise  would  go  to  dividends,  and 
whatever  debt  is  permitted  to  provide  such  renewals  will 
have  to  be  amortized  out  of  the  net  earnings  of  the  company 
and  dividends  reduced  accordingly. 

Of  course  the  foregoing  applies  to  a  company  that  has 
not  made  an  average  reasonable  return,  including,  of  course, 
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the  annual  depreciation  charge,  over  a  period  of  years.  If 
the  company  has  made  sach  an  average  reasonable  return, 
then  the  logic  of  such  a  condition  would  require  that  the 
company,  having  received  revenues  from  rates  that  were 
high  enough  to  meet  the  depreciation  by  a  reserve  and 
having  taken  that  portion  of  the  revenues  which  might  sad 
should  have  been  so  used  and  disbursed  same  as  dividends, 
the  stockholders  have,  in  fact,  paid  themselves  in  enlarged 
dividends  out  of  the  body  of  the  plant  to  the  extent  of  the 
depreciation.  In  such  a  case  the  full  theoretical  accrued 
depreciation  should  be  deducted  from  the  rate  base. 

From  all  of  whidi  it  seems  reasonable  to  conclude  that 
if  the  utility  company  has  not  received,  because  of  insufficient 
rates,  sufficient  revenues  to  provide  a  reasonable  return 
including  enough  to  meet  the  accruing  depreciation,  and  if 
the  owners  of  the  company  decide  to  pay  some  dividends 
and  not  set  up  a  sufficient  accrual  reserve,  they  should  not  be 
compelled  to  deduct  from  the  rate  base,  in  a  given  case,  the 
estimated  amount  of  the  theoretical  accrued  depreciation,  but 
on  the  other  hand  should  be  required  to  keep  the  plant  up 
to  full  efficiency  by  proper  renewals  and  replacements  which 
in  such  a  case  will  have  to  be  paid  for,  when  made,  out  of 
moneys  which  otherwise  might  be  disbursed  in  dividends* 
It  is  the  duty  of  the  owners  of  a  public  utility  to  manage 
its  affairs  so  that  its  service  to  the  public,  whether  present 
or  future,  shall  be  at  full  efficiency.  The  policy  of  neglect- 
ing to  provide  a  sufficient  annual  amount  for  the  depreciation 
reserve  only  puts  off  the  evil  day;  it  does  not  prevent  that 
day  from  coming.  On  the  other  hand,  if  the  company  has 
not  made  a  fair  return  and  the  consumers  have  not  been 
charged  in  current  rates  from  year  to  year,  any  appreciable 
amount  to  meet  such  accruing  depreciation  the  present  public 
should  not  require  such  a  company  to  make  good  at  once  the 
full  amount  of  such  theoretical  accrued  depreciation  by 
deducting  the  whole  of  the  theoretical  accrued  depreciation 
from  the  rate  base.    The  public  has  had  the  benefit  of  rates 
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which  were  lower  by  the  amoimt  of  the  allowable  depreciation 
ratio  which  was  not  included.  The  public  has  not  paid  nor 
the  company  received  the  ^'  annual  depreciation  ratio  ".  The 
company  rhas  not  availed  itself  of  the  opportunity  to  build 
up  a  reserva  That  was  a  gain  to  the  consumers  reflected 
in  rates. 

The  amount  of  the  loss  to  the  company  will  some 
day  be  fixed  when  renewals  and  replacements  must  be  made. 
When  that  day  comes  the  company  will  have  to  meet  the  loss. 
However,  in  the  meantime,  if  the  company  delivers  and  the 
public  receives  fall  service,  it  seems  hardly  fair  to  use  the 
ratios  of  annual  depreciation  which  were  meant  to  estimate 
ijhe  annual  sum  to  be  set  aside  and  apply  them  as  a  definite 
measure  of  actual  present  loss  in  value  to  that  amount  and 
deduct  the  same  from  the  rate  base.  The  estimate  may 
prove,  as  the  years  go  by  and  in  proportion  to  the  care  taken 
of  the  units  of  property,  somewhat  wide  of  the  mark. 

In  determining  whether  the  agreed  theoretical  accrued 
depreciation  should  be  deducted  from  the  rate  base,  it  is 
necessary  to  find  whether  or  not  this  Company  in  the  past 
has  received  an  excessive  return.  Using  the  figures  set 
forth  on  page  3  of  City's  Exhibit  No.  1  of  August  18th,  which 
may  be  presumed  to  contain  the  best  showing  from  the  City's 
standpoint,  we  find  from  1909  to  1919,  using  an  8  per 
cent  return,  an  accumulated  deficit  of  $18,336.  Using 
the  Company's  figures  which  are  presumably  the  most  favor- 
able to  it,  an  accumulated  deficit  is  arrived  at  of  $804,000, 
and  crediting  8  per  cent  return  for  eleven  years  on  $100,000 
of  intangibles,  the  deficiency  would  be,  as  claimed  by  the 
Company,  $216,000.  It  seems  from  the  foregoing  and  from 
all  the  evidence  in  the  case  that  the  Company  has  not  made 
such  an  excessive  return  on  the  value  of  its  property  in  use 
in  the  public  service  that  an  amount  equal  to  the  accumulated 
theoretical  accrued  depreciation  should  be  deducted  from  the 
rate  base  in  this  case. 

The   Company,   in  the   Conference   report,   accepts   the 
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accumiLLated  or  theoretical  accrued  depreciation  of  $93,- 
619.92.  To  this  should  be  added  $9&2.64,  depreciation  on 
$4718.58,  transferred  from  "not  used"  to  "used"  prop- 
erty. It  set  up  on  its  books  as  of  December  31,  1918,  a 
balance  in  the  account  for  accrued  amortization  (gas) 
$24,029.31.  There  is  thus  unprovided  for  about  $70,000 
of  theoretical  depreciation  that  it  is  conceded  by  the  Com- 
pany has  already  accrued  in  the  property.  As  to  the  balance 
of  $24,029.31,  it. would  seem  that  this  balance  should  be 
regarded  as  a  trust  fund  which  the  Company  borrows  to 
use  in  the  purchase  of  additions  and  betterments  or  for 
other  company  purposes.  K^arding  this  fund,  therefore, 
as  a  trust  fund,  and  the  Company  properly  borrowing  from 
the  trust  fund  for  capital  expenditures,  it  would  seem  an 
appropriate  and  reasonably  simple  method  of  procedure  to 
allow  the  Company  a  return  upon  the  undepreciated  value 
of  its  property  and  charge  the  Company  6  per  cent  on  the 
annual  average  balance  of  the  trust  fund,  the  interest  to  be 
added  to  the  fund.  The  decision  herein  is  on  the  theory 
that  the  balance  in  the  reserve  fund  will  be  so  treated*  As 
to  the  balance  of  about  $70,000  which  is  not  provided  for, 
and  which  the  Company  claims  because  of  insufficiency  of 
return  it  was  unable  to  provide  for,  it  should  not  be  deducted 
from  the  rate  base  at  this  time,  but  when  the  items  of  prop- 
erty to  which  that  depreciation  was  applied  are  actually 
retired  70/94  of  the  realized  depreciation  which  shall  be 
apportioned  to  the  time  prior  to  July  15,  1919,  the  date  of 
the  Conference  report,  should  be  charged  against  gross 
income,  that  is  from  the  amount  that  would  otherwise  be 
available  for  surplus  and  dividends.  As  an  alternative  to 
this  method  the  Company  may,  from  time  to  time,  out  of 
such  gross  income,  make  extra  accruals  to  the  reserve  so 
that  retirements  in  full  may  be  charged  to  it.  While  it  is 
clear  that  this  Company  has  not  been  setting  up  a  sufficient 
annual  depreciation  charge,  although  doing  better  recently, 
it  is  expected  in  view  of  the  fixing:  of  the  rate  base  in  the 
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above  maimer  that  hereafter  a  sufficient  annual  charge  shall 
be  made  for  depreciation.  So  long  as  the  property  operates 
at  full  efficiency  this  theoretical  accrued  depreciation,  even 
though  agreed  as  to  amount,  should  not,  as  above  stated, 
be  deducted  from  the  rate  base  because  it  is  after  all  only 
an  estimate,  and  the  fact  that  the  retirement  is  not  yet 
necessary  is  fairly  substantial  evidence  that  the  various 
units  are  rendering  proper  service  up  to  the  time  of  retire- 
ments. However,  when  that  time  comes  and  the  actual 
depreciation  is  definitely  known,  then  the  stockholders  of 
the  Company  must  accept  the  burden  falling  upon  them  at 
that  time  for  their  failure  to  provide  in  advance  sufficient 
annual  charges  to  meet  the  annual  accruing  depreciation. 
When  it  is  stated  that  the  plant  of  this  Company  is 
maintained  at  full  operating  efficiency  it  is  not  meant  that 
full  service  is  given  at  all  times.  There  is  in  fact  serious 
and  sometimes  full  failure  of  service.  This  is  due  to  the 
lack  of  supply  of  gas.  When  gas  is  furnished  by  the  Potter 
Gas  Company  the  distributing  plant  of  this  Company  is 
sufficient  to  meet  the  service  demands. 

INTANGIBLES 

On  October  8,  1906,  the  Elmira  Water,  Light  and  Rail- 
road Company  filed  a  petition  with  the  Commission  of  Gas 
and  Electricity  to  increase  its  capital  stock,  to  issue  first 
consolidated  mortgage  bonds,  and  to  use  the  proceeds  for 
certain  purposes.  Among  these  purposes  was  an  exchange 
of  $350,000  of  bonds  and  $350,000  of  preferred  stock  for 
a  like  amount  of  bonds  and  stock  of  the  Chemung  County 
Gas  Company.  The  Commission  allowed  the  Elmira  Water, 
Light  and  Railroad  Company  to  issue  $450,000  of  its  pre- 
ferred stock  which  stock,  or  the  proceeds  thereof,  should 
be  used  to  acquire  the  $850,000  of  bonds  and  $350,000  of 
stock  of  the  Chemung  County  Gas  Company.  In  the  pro- 
ceeding before  the  Commission  of  Gas  and  Electricity 
there  were  filed  certain  affidavits  as  to  value.  The  affidavit 
of  Edwin  E.  Witherby,  engineer  in  chief  of  the  United  Gas 
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an4  Electric  Company,  contained,  among  other  things,  the 
foUewing: 

Tliat  on  said  date  the  GompaiiT  had  material  ob  hand  to  the  Talue  of 
$8149.11 ;  that  in  deponent's  opinion  the  cost  to  reproduce  the  said  street 
mains,  service  lines,  regulators  and  stations,  valves  and  meters  on  the 
Ist  day  of  November,  1906,  would  be  $365,266.42. 

There  was  also  an  affidavit  of  Richard  S.  Storrs  who 
stated  — 

that  the  following  is  a  true  and  correct  statement  of  the  tangible  assets 
of  said  Company  on  June  30,  1906: 

Lines,  mains,  meters,  senrices,  etc $382 ,  679 .  511 

Material  and  supplies  on  hand 8 ,  695 .  07 

Accounts  receivable. 10,983.23 

Surplus  on  hand 31 ,  709. 09 

Total $384,066.98 

The  $460,000  of  preferred  stock  was  issued  and  exchanged 
for  the  property  of  the  Chemung  County  Gas  Company. 
According  to  the  above  affidavits,  the  value  of  this  tangible 
property  was  either  $37»,4:14r.53  or  $384,066.98.  However, 
in  the  present  case  the  Conference  report  having  taken  into 
account  the  tangible  property  of  the  Company  and  set  it  up 
in  two  items,  physical  property  in  use,  and  physical  property 
not  in  use,  there  is  included  in  these  groups  of  property  in 
the  Conference  report  whatever  tangible  property  of  the 
Chemung  County  Gas  Company  came  into  the  possession 
of  the  Elmira  Water,  Light  and  Railroad  Company.  So  that 
there  is  really  an  intangible  of  $100,000.  This  intangible 
was  recognized  by  the  Company  in  carrying  the  same  on 
its  books. 

The  question  is  whether  or  not  the  $100,000  should  be 
allowed  as  part  of  the  rate  base  in  this  case. 

The  Commission  of  Gas  and  Electricity  allowed  the 
Elmira  Water,  Light  and  Railroad  Company  to  take  over 
the  Chemung  County  Gas  Company  and  permitted  the 
payment  therefor  at  $450,000  in  preferred  stock.  We  should 
not,  even  if  we  cared  to,  question  that  decision.  But  per- 
mission to  issue  capital  in  an  uncontested  capitalization  or 
merger  case  should  not  be  regarded  as  a  determination 
sufficient  to  preclude  investigation  of  such  values  in  a  sub- 
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sequent  rate  inquiry.  Does  the  $100,000  of  intangibles 
represent  the  kind  of  value  contemplated  in  a  rate  casef 
Was  there  an  actual  investment  of  that  amount  in  some- 
thing that  entered  into  the  plant  or  property  that  was  being 
used  for  the  public  ?  There  is  a  dose  question  here.  The 
original  owners  of  the  Chemung  County  Gas  Company 
undoubtedly  expended  time,  effort,  and  energy  in  organizing 
tihat  cconpany,  in  getting  a  natural  gas  contract  from  a 
producing  company,  and  bringing  natural  gas  into  the  city 
of  Elmira.  The  lower  selling  price  of  natural  as  against 
artificial  gas  and  the  much  greater  heat  value  of  the  former, 
about  1000  B.  t.  u.  as  against  the  latter  with  a  required 
standard  of  585  B.  t.  u.,  are  decided  advantages  to  the 
City  and  to  the  consumers  of  gas.  There  were  two  gas 
companies  in  the  city,  one  making  and  distributing  arti- 
ficial gas,  the  other  distributing  natural  gas.  They  were 
in  competition  but  only  such  competition  as  would  occur 
where  the  same  interests  substantially  controlled  both.  Good 
judgment  was  exercised  in  joining  them  and  a  certain 
elasticity  should  be  permitted  in  allowing  additional  capitali- 
zation to  permit  consolidation  and  promote  unity  and 
economy  of  operation.  This  is  for  the  mutual  benefit  of  the 
Company  and  the  consumers.  But  this  flexibility  in  capitali- 
zation to  permit  the  give  and  take  necessary  to  consolidate 
should  not  necessarily  become  and  be  a  fixation  of  value  for 
a  subsequent  rate  case.  The  value  in  a  rate  case  must  be 
based  on  such  evidence  as  may  be  produced,  and  while  the 
capitalization  so  allowed  is  some  evidence  of  value  it  is 
not  conclusive.  In  this  case  it  hardly  seems  that  the  issuance 
of  the  extra  $100,000  of  preferred  stock  over  the  tangible 
value  of  the  Chemung  County  Gas  Company  by  permission 
of  the  Commission  of  Gas  and  Electricity  established  a  value 
of  that  amount  in  a  rate  case.  That  $100,000  allowance 
in  capitalization  measured  the  extra  portion  or  share  which 
Chemung  County  Gas  Company  should  take  from  the 
common  fund  for  dividends  rather  than  an  investment  of 
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$100,000  in  property  actually  in  use  or  to  be  used  by  the 
public.  While  as  between  the  artificial  gas  plant  and  the 
natural  gas  plant  it  was  entirely  appropriate  that  such 
intangible  value  should  be  capitalized  in  favor  of  the  natural 
gas  plant,  it  would  seem  that  the  merger  of  two  companies 
under  such  conditions  would  hardly  warrant  imposing  rates 
on  the  public  increased  suflGLciently  to  make  a  return  upon 
that  $100,000. 

Counsel  for  the  Company  urges  an  allowance  of  $100,000 
or  more  for  "  going  value "  because  of  past  "  inadequacy 
of  return".  In  dealing  with  the  question  of  depreciation 
in  this  case  the  lack  of  a  full  return,  including  an  amount  to 
cover  such  depreciation,  has  been  considered  and  because 
of  that  lack  the  full  theoretical  accrued  depreciation  has 
not  been  deducted  from  the  rate  base.  It  seems  that  is  as 
far  as  the  Commission  ought  to  go  in  this  oase.  The 
statute  providing  for  the  fixing  of  a  maximum  rate  which 
will  allow  a  reasonable  return  is  not  of  itself  a  guarantee 
that  a  company  will  at  all  times  make  a  reasonable  return, 
and  it  seems  that  if  a  company  chooses  to  conduct  its 
business  over  a  considerable  period  of  time  without  increas- 
ing its  rates  or  asking  for  an  increase  of  rates  that  it  should 
not  be  permitted  to  capitalize  that  failure  of  full  r3tum  and 
have  future  rate  payers  for  all  time  pay  a  return  on  the 
total  of  that  loss.  Of  course  this  does  not  include  the  loss 
which  might  be  more  aptly  described  under  the  heading 
"  pet  going  "  value.  There  is  not  sufficient  proof  here  of 
that  kind  of  loss  to  make  an  allowance  therefor.  The  Com- 
mission has,  therefore,  seen  fit  not  to  include  an  allowance 
of  "  $100,000  or  gi*eater  sum  "  as  going  value  in  this  case. 

The  rate  base  should  be  — 

Physical  property  in  use $002 .680 ;  67 

Working  capital 17.500.00 

Total $620,139?67 

Commissioners  Irvine  and  Kellogg  concur;  Chairman 
Hill  concurs  in  result;  Commissioner  Barhite  not  present. 
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Petition  of  Ausable  Fokks  Electric  CoMrANY  (Inc.) 
under  section  68,  Public  Service  Commissions  J-,aw,  for 
permission  to  construct  an  electric  plant  in  the  town  of 
Jay,  Essex  county,  and  for  approval  of  the  exercise  of  a 
franchise  therefor  received  from  the  town;  and  under  sec- 
tion 69  for  authority  to  issue  $25,000  in  common  capital 
stocL     [Case  No.  6596.] 

PermiBsion  to  exercise  an  unlimited  franchise  refused  where  the  field 
was  already  occupied  by  another  public  utility  corporation,  but  without 
prejudice  to  applicant  to  present  a  limited  franchise. 

Decided  January  27,  1920. 

Appearances: 

Charles  J,  Vert,  Plattsburgh,  for  the  applicant. 

Fred  A.  Torramce,  Ausable  Forks,  representing  various 
citizens  of  the  town  of  Jay  and  also  the  Town  of  Jay. 

Thomas  O'Connor,  Waterford,  for  the  Northern  Adiron- 
dack Power  Company,  in  opposition. 

George  E.  O'Connor,  Waterford,  for  the  Northern 
Adirondack  Power  Company. 

Fennell,  Commissioner: 

The  hamlet  of  Ausable  Forks  has  about  two  thousand  one 
hundred  inhabitants,  and  is  located  on  both  sides  of  the 
Ausable  river,  one  side  being  in  the  town  of  Black  Brook, 
Clinton  county,  the  other  side  being  in  the  town  of  Jay, 
Essex  county. 

On  March  11,  1911,  a  franchise  was  granted  to  the  Keese- 
ville  Electric  Company,  now  the  Northern  Adirondack 
Power  Company,  by  the  local  authorities  of  the  Town  of 
Jay.  August  24,  1911,  the  Public  Service  Commission 
approved  the  exercise  of  a  franchise  by  the  Northern 
Adirondack  Power  Company  in  the  town  of  Jay,  and  on 
December  6,  1911,  an  order  was  made  authorizing  a  mort- 
gage and  issuance  of  bonds  to  extend  the  company's  line 
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to  Ausablo  Forks  and  construct  a  distribution  system 
therein.  The  line  was  extended  to  Ausable  Forks,  and  the 
distribution  system  was  constructed  on  the  Jay  side  of  the 
river.  August  12,  1912,  the  Northern  Adirondack  Power 
Company  was  granted  a  franchise  in  the  town  of  Black 
Brook  JSTovembei-  13,  1912,  the  Public  Service  Commis- 
sion granted  permission  to  the  Northern  Adirondack  Power 
Company  to  exercise  a  franchise  in  Black  Brook.  The  com- 
pany did  not  develop  the  Black  Brook  side. 

In  1897  the  J.  &  J.  Rogers  Company,  a  manufacturing 
company,  installed  a  small  lighting  plant  for  the  purpose  of 
lighting  the  company's  store.  Later,  current  was  carried 
to  a  small  hotel,  then  to  residences  of  certain  officers  of  that 
company.  From  this  small  beginning  there  gradually  grew 
up  a  substantial  electric  business  in  Ausable  Forks. 

December  12,  1912,  the  Northern  Adirondack  Power 
Company  filed  a  complaint  with  the  Public  Service  Com- 
mission against  the  J.  &  J.  Sogers  Company,  objecting  to 
the  latter  company  engaging  in  the  electric  business  as  it 
was  a  business  corporation  and  without  legal  authority  to 
engage  in  such  business. 

These  rival  companies  continued  in  the  electric  business 
until  a  decision  of  the  Supreme  Court,  June  22,  1918, 
declaring  the  J.  &  J.  Rogers  Company  had  not  the  right  to 
engage  in  the  electric  lighting  business  [Piiblic  Service 
Commission,  Second  District,  v.  /.  £  J,  Rogers  Co.,  defend- 
ant, and  Northern  Adirondack  Power  Company,  intervenor, 
103  Misc.  711.]  This  decision  was  appealed  to  the  Appel- 
late Division  and  affirmed  [184  App.  Div.  705]. 

On  September  20,  19'18,  the  Ausable  Forks  Electric 
Company  (Inc.)  petitioned  the  Public  Service  Commission 
for  permission  to  acquire  property  and  to  exercise  franchise 
rights  in  the  town  of  Jay,  Essex  county;  to  take  over  the 
physical  electrical  equipment  and  rights  of  the  J.  &  J. 
Rogers  Company,  and  to  issue  stock  to  the  extent  of  $26,000 
for  the  purchase  of  such  electrical  equipment  and  rights, 
and  to  purchase  water  power,  water-wheel,  and  generator. 
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No  such  ^^  rights  '^  to  do  an  electric  business  can  be  taken 
over  as  the  J.  &  J.  Rogers  Company  had  no  such  rights. 
Mr.  Justice  Kudd  used  the  following  language  in  his 
decision :  "  By  a  violation  of  the  law  it  has  not  secured  an 
implied  franchise."  "  It "  referring  to  the  J.  &  J.  Rogers 
Company. 

The  disposition  of  the  main  question  in  this  case  makr^s 
unnecessary  a  decision  at  this  time  as  to  the  issuance  and 
sale  of  stock  and  the  expenditure  of  the  proceeds  of  same. 

The  contest  between  J.  &  J.  Rogers  Company  and  the 
Northern  Adirondack  Power  Company  has  been  severe  and 
has  extended  over  a  long  period  of  tima  Without  setting 
forth  in  detail  the  various  steps  in  that  contest  it  may  be 
considered  that  the  record  herein  fairly  shows  that  the 
owners  of  the  Keeseville  Electric  Company,  owners  of  the 
Northern  Adirondack  Power  Company  (successor  to  the 
Keeseville  company),  and  the  owners  of  the  J.  &  J.  Rogers 
Company  were  on  friendly  terms  when  the  Keeseville  com- 
pany received  its  franchise  from  the  Town  of  Jay  and  when 
the  Northern  Adirondack  Power  Company  received  its 
franchise  from  the  Town  of  Jay ;  that  these  franchises  would 
not  have  been  granted  against  the  opposition  of  the  Rogers 
company;  that  the  Rogers  company  did  not  oppose  the 
extension  of  i^e  lines  of  the  Northern  Adirondack  company 
to  Ausable  Forks  and  the  exercise  of  its  franchise  therein, 
and  that  the  Northern  Adirondack  company  was  not  then 
opposed  to  the  Rogers  company  conducting  its  electric  busi- 
ness in  the  manner  and  to  the  extent  then  conducted;  that 
the  Northern  Adirondack  Power  Company  issued  stocks 
and  bonds  and  expended  the  avails  thereof  to  extend  its 
transmission  line  to  Ausable  Forks  and  to  construct  its  dis- 
tribution system  there  without  any  agreement  on  the  part  of 
the  J.  &  J.  Rogers  Company  that  the  Northern  Adirondack 
Power  Company  would  have  a  monopoly  of  the  electric  busi- 
ness in  Ausable  Forks;  that  the  Northern  Adirondack 
Power  Company  took  the  business  chance  of  there  being  a 
sufficient  demand  for  its  electric  energy  to  warrant  the 


64:      Public  Seevice  Commission,  Second  Distsict 

Vol  9, 1920 

extension  of  its  transmission  line  to  Ansable  Forks  and  the 
construction  of  its  distribution  system  therein. 

Assuming  the  facts  above  stated  as  being  fairly  estab- 
lished, should  the  application  be  granted? 

The  Commission  should  give  protection  to  the  business 
of  utility  companies  that  have  been  duly  authorized  to  enter 
the  utility  field  and  have  made  expenditures  relying  upon 
that  authorization,  at  least  to  the  extent  of  protecting  them 
against  ruinous  competition.  Such  competition  while  it 
works  to  the  temporary  advantage  of  the  public  is,  in  the 
long  lom,  disastrous  to  the  public  and  to  both  companies. 
This  protection  should  certainly  be  thrown  about  a  company 
that  gives  or  can  be  made  to  give  good  service.  There  are  two 
reasons  for  this  rule.  It  tends,  in  the  long  run,  to  give  a 
steadier,  better  service  to  the  public,  and  it  is  also  fair  to 
those  who  enter  a  new  field  and  build  it  up  that  they  should 
profit  by  their  initiative  and  energy  and  be  allowed  to  reap 
the  financial  fruits  of  their  labor.  In  this  case,  regarding 
this  applicant  as  being  in  the  place  and  stead  of  the  J.  &  J. 
Rogers  Company  and  successor  to  that  company's  duties 
and  equities,  the  second  reason  does  not  apply.  The  J.  &  J. 
Rogers  Company  was  first  in  the  field  and  had  it  partly 
developed.  The  apparent  equities  between  the  companies 
would  seem  to  warrant  a  decision  that  both  companies  be 
returned  to  the  statiLs  quo  ante,  each  with  a  free  opportunity 
to  develop  according  to  the  capacity  of  each. 

Right  at  this  point  in  the  logic  of  the  case  comes  the 
stumbling  block.  It  may  be  assumed  that  with  the  power 
of  the  J.  &  J.  Rogers  Company  in  Ausable  Forks  and  in 
view  of  the  recent  past  and  present  attitude  of  those  who 
control  these  rival  companies,  such  a  free  competition  would 
probably  mean  the  wiping  out  of  the  Northern  Adirondack 
Power  Company  so  far  as  its  business  in  Ausable  Forks  is 
concerned  and  the  use  and  value  of  its  transmission  line  to 
that  point,  with  consequent  disastrous  results  to  the  com- 
pany. The  Northern  Adirondack  Power  Company  is  in 
Ausable  Forks  under  authority  of  this  Commission.      Its 
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securities,  issued  under  like  authority,  are  outstanding,  and 
the  company's  business  and  its  securities  should  have  reason- 
able protection.  The  Commission  should  not  give  its  con- 
sent to  the  exercise  of  a  franchise  allowing  free  and  unre- 
stricted competition  between  these  rival  companies. 

The  question  has  been  raised  as  to  the  relative  capacity 
of  these  rival  companies  to  serve  the  public.  It  may  be 
fairly  found  that  the  Ausable  Forks  Electric  Company, 
because  of  its  connection  with  and  backing  of  the  J.  &  J. 
Rogers  Company  and  because  of  its  having  access  to  the 
latter  company's  sources  of  power,  would  have  a  larger 
amount  of  power  and' of  a  more  dependable  character  than  the 
Northern  Adirondack  Power  Company  can  develop  at  its 
plant;  that  the  Northern  Adirondack  Power  Company  has 
not  rendered  first-class  service  at  times,  although  it  is  only 
fair  to  say  that  its  service  is  steadily  improving  but  will  be 
subject  to  such  interruptiouB  and  fluctuations  as  are  neces- 
sarily incident  to  dependence  upon  a  single  water  power 
and  a  single  transmission  line.  Ausable  Forks  has  electric 
fire  fighting  apparatus.  Several  sources  of  power  would 
give  additionl  protection  in  case  of  a  large  fire.  A  single 
source  of  power  and  a  single  line  might  prove  sufficient,  but 
if  either  the  source  or  the  line  failed  in  such  an  emergency 
the  results  would  be  extremely  serious.  Complaints  against 
the  service  of  the  company  have  been  quite  numerous  in  the 
recent  past,  but  it  appears  from  the  nature  of  the  complaints 
that  they  are  due,  at  least  in  part,  to  the  desire  on  the  part 
of  some  portion  of  the  population  of  Ausable  Forks  to  favor 
the  Ausable  Forks  Electric  Company  (Inc.)  as  against  the 
Northern  Adirondack  Power  Company. 

One  of  the  chief  reasons  heretofore  urged  by  the  J.  &  J. 
Rogers  Company  in  its  own  behalf  was  the  amount  of  free 
lighting,  particularly  free  public  lighting,  which  that  com- 
pany had  furnished  and  was  furnishing  in  the  hamlet  of 
Ausable  Forks.  The  petitioner  urges  the  same  reason  in  its 
behalf  and  agrees,  if  permitted  to  exercise  its  franchise  and 
construct  its  lines,  that  it  will  furnish  substantially  the  same 
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free  lighting.  If  the  Northern  Adirondack  Power  Com- 
pany had  been  in  the  field  first  and  had  developed  the  field, 
a  proposition  of  the  above  nature  should  have  no  weight  in 
opening  the  field  to  the  company  proposing  it.  Free  light- 
ing to  some  customers,  no  matter  who  the  customers  may  be, 
is  in  its  essence  an  unjust  discrimination.  Of  course  there 
may  be  an  exception  to  this  rule  where  the  contribution 
comes  solely  from  the  pockets  of  the  owners  of  the  company 
and  does  not  affect  adversely  the  rates  of  the  paying  con- 
sumers and  the  integrity  of  the  utility. 

The  former  giving  of  free  lighting  and  the  petitioner's 
agreement  to  continue  free  lighting  should  have  no  weight 
in  determining  the  issues  raised  in  this  proceeding.  If  a 
company  has  the  right  to  contribute  such  free  lighting  as 
it  desires,  under  the  above  conditions,  it  also  has  the  right 
to  refuse  free  lighting  at  any  time  and  whenever  its  owners 
so  determina  As  to  the  agreement  which  petitioner  states 
has  been  entered  into  with  the  J.  &  J.  Rogers  Company 
whereby,  among  other  things,  petitioner  agrees  to  continue 
the  free  lighting  of  streets,  public  buildings,  etc.,  as  hereto- 
fore furnished  by  the  J.  &  J.  Rogers  Company,  and  to  fur- 
nish power  for  fire  fighting  apparatus  in  the  hamlet  of 
Ausable  Forks  free  of  charge  as  was  done  by  the  J.  &  J. 
Rogers  Company  heretofore,  it  is  questionable  whether  a 
public  utility  can  bind  itself  by  such  a  contract  to  carry  out 
an  agreement  which  may  in  the  future  under  different  con- 
ditions or  under  different  ownership  of  the  J.  &  J.  Rogers 
Company  cause  an  undue  and  unfair  burden  to  fall  upon 
the  owners  of  the  petitioner.  However,  as  that  is  not  a  pro- 
vision in  the  franchise  but  in  the  agreement  between  the 
J.  &  J.  Rogers  Company  and  the  petitioner,  it  is  not  neces- 
sary at  this  time  to  make  a  determination  as  to  same. 

AH  of  which  leads  naturally  to  the  conclusion  that  where 
private  interests  are  in  such  bitter  conflict  over  a  public 
utility  business,  due  regard  for  the  public  interest  as  well 
as  the  fair  equities  between  the  parties  themselves  would 
bring  about  a  merger  of  companies  or  some  other  mutual 
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handling  of  the  business,  particularly  where  there  are 
equities  on  both  sides. 

Long  and  strenuous  efforts  were  made  by  former  Com- 
missioner Carr  and  have  been*  made  by  the  sitting  Com- 
missioner in  this  case  to  bring  about  some  practical  and 
fair  solution.  Letters  were  received  from  the  conflicting 
interests  on  January  3,  1920,  and  January  13,  1920,  stating 
that  the  rival  companies  can  not  agree  upon  terms. 

The  Commission  being  without  power  to  compel  a  merger 
or  an  agreement  mutually  satisfactory  and  protective,  only 
one  practical  decision  seems  possible.  As  the  granting  of 
a  petition  to  exercise  such  franchise  without  limitations 
would  undoubtedly  result  in  the  wiping  out  of  the  Northern 
Adirondack  Power  Company  to  the  extent  above  mentioned, 
an  order  should  be  made  denying  at  this  time  consent  to  the 
exercise  of  the  unlimited  franchise  as  it  is  now  presented, 
but  without  prejudice  to  the  Ausable  Forks  Electric  Com- 
pany (Inc.)  to  present  a  franchise  limiting  its  operations 
substantially  to  the  business  done  by  the  J.  &  J.  Rogers 
Company  at  the  time  of  the  construction  of  the  transmission 
line  of  Northern  Adirondack  Power  Company  to  Ausable 
Forks.  This  permission  to  present  such  a  limited  franchise 
is  not  to  be  regarded  as  an  expression  of  opinion  at  this 
time  by  this  Commission  that  consent  to  exercise  such 
limited  franchise  will  necessarily  be  given. 

An  order  has  been  made  accordingly. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Martin  Dbgnan,  General 
Chairman  Grievance  Committee,  Brotherhood  of  Kailroad 
Trainmen,  Delaware  and  Hudson  Kailroad,  against 
United  States  Railroad  Administration,  Delaware 
AND  Hudson  Kailroad,  as  to  alleged  violation  of  section 
54-a  Kailroad  Law  (Full  Crew  Law),  in  respect  to  pas- 
senger trains  which  are  operated  between  Troy,  N.  Y.,  and 
Kutland,  Vt.     [Case  No.  7134.] 

The  provisions  of  section  54-a  of  the  Railroad  Law,  conunonly  called 
Full  Crew  Law,  are  not  applicable  to  passenger  trains  of  less  than 
five  cars. 

Joint  employees  of  a  railroad  company  and  an  express  company 
operating  over  its  line  are  not  disqualified  from  performing  the  duties 
of  baggagemen,  in  addition  to  handling  the  express  on  the  train,  where 
they  have  performed  such  duties  for  over  twenty  years,  although  they 
are  primarily  paid  by  the  Express  Company  and  their  names  do  not 
appear  upon  the  roster  of  the  employees  of  the  railroad,  and  it  is  not 
shown  that  they  were  duly  qualified  trainmen  before  entering  upon  the 
discharge  of  their  duties  as  baggagemen. 

Quaere,  as  to  whether  the  Full  Crew  Law  applies  to  trains  on  a 
branch  line  operated  less  than  fifty  miles  continuously  within  the  State. 

Decided  February  3,  1020. 

Appearances: 

Arthur  B,  Lanphier,  86  State  street,  Albany,  attorney  for 
complainant;  and  Martin  Degnan,  complainant,  in  person. 

Lewis  E.  Carr  and  Newton  R.  Cass  attorneys  for 
respondent. 

Kellogg,  Commissioner: 

The  complaint  in  this  proceeding  alleges  a  violation  of 
section  54-a  of  the  Railroad  Law,  commonly  known  as  the 
"  Full  Crew  Law  ". 

The  trains  in  question  are  operated  between  Troy,  IST.  Y., 
and  Rutland,  Vt.,  over  the  line  of  the  respondent  and  the 
Boston  and  Maine  Railroad. 
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The  trains  consist,  as  alleged  in  the  complaint,  of  one 
engine,  one  day  coach,  one  smoker,  and  one  combination  car 
consisting  of  a  mail  compartment,  a  baggage  compartment, 
and  an  express  compartment.  The  trains  are  manned  by  a 
crew  consisting  of  one  engineer,  one  fireman,  one  conductor, 
and  one  flagman. 

The  trains,  therefore,  consist  of  three  cars,  one  of  which 
contains  a  baggage  compartment,  in  addition  to  the  engine. 
They  are  manned  by  a  crew  of  four  men  in  all.  Section 
54-a  of  the  Eailroad  Law  provides  as  follows: 

FtiU  crews  for  certain  trains, — 'No  person,  corporation,  trustee, 
receiver,  or  other  court  officer,  shall  run  or  operate,  or  cause  to  be  run 
or  operated,  outside  of  the  yard  limits,  on  any  railroad  of  more  than 
fifty  miles  in  length  within  this  state,  a  freight  train  of  more  than 
twenty-five  cars,  unless  said  train  shall  be  manned  with  a  crew  of  not 
less  than  one  engineer,  one  fireman,  one  conductor  and  three  brakemen; 
nor  any  train  other  than  a  freight  train  of  five  cars  or  more,  witli- 
out  a  crew  of  not  less  than  one  engineer,  one  fireman,  one  con- 
ductor and  two  brakemen,  and  if  the  train  is  a  baggage  train  or  a 
passenger  train  having  a  baggage  car  or  baggage  compartment  without 
a  baggageman  in  addition  to  said  crew ;  nor  any  freight  train  of  twenty- 
five  cars  or  less  without  a  crew  of  not  less  than  one  engineer,  one  fire- 
man, one  conductor  and  two  brakemen;  nor  any  light  engine  without 
a  car  or  cars,  without  a  crew  of  not  less  than  one  engineer,  one  fireman 
and  one  conductor  or  brakeman.  Each  separate  violation  of  the  pro- 
visions of  this  section  shall  be  a  misdemeanor  punishable  by  a  fine  of 
not  less  than  one  hundred  dollars  or  more  than  five  hundred  dollars. 
Each  train  or  light  engine  run  in  violation  of  the  provisions  of  this 
section  shall  be  deemed  to  be  a  separate  offense. 

It  is  contended  by  the  complainant  that  the  second  clause 
of  the  above  section  is  applicable  to  all  trains  except  freight 
trains  of  five  cars  or  more,  and  therefore  it  would  be 
applicable  to  all  passenger  and  baggage  trains,  and  would 
be  applicable  to  all  freight  trains  of  less  than  five  cars. 

A  hasty  reading  of  the  clause  without  regard  to  its  con- 
text might  lead  to  this  conclusion,  but  considered  with  the 
other  clauses  of  the  section  it  becomes  entirely  clear  that  it 
has  no  reference  to  freight  trains  whatsoever,  but  only  to 
baggage  or  passenger  trains.     Its  meaning  would  be  more 
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clearly  expressed  if  a  comma  followed  the  word  "train" 
where  it  appears  the  first  two  times  in  the  clause. 

The  first  clause  of  the  section  has  reference  to  freight 
trains  of  more  than  twenty-five  cars,  which  must  be  manned 
by  a  crew  of  not  less  than  an  engineer,  a  fireman,  a  conductor, 
and  three  brakemen.  The  third  clause  of  the  section  has 
reference  to  freight  trains  of  twenty-five  cars  or  less,  which 
must  be  manned  by  a  crew  of  not  less  than  one  engineer,  one 
fireman,  one  conductor,  and  two  brakemen.  The  fourth  clause 
provides  that  a  light  engine  without  cars  must  be  manned 
by  a  crew  of  not  less  than  one  engineer,  one  fireman,  and  one 
conductor  or  brakeman. 

The  second  clause,  therefore,  can  consistently  have  no 
reference  to  freight  trains  which  are  entirely  covered  by  the 
first  and  third  clauses,  and  must  refer  only  to  baggage  or 
passenger  trains  where  they  consist  of  five  cars  or  more, 
which  must  be  manned  by  one  engineer,  one  fireman,  one  con- 
ductor, and  two  brakemen,  and  if  there  is  a  baggage  com- 
partment there  must  be  a  baggageman  in  addition. 

In  addition  to  the  suggestion  that  this  second  clause  can 
not  refer  to  freight  trains,  because  that  subject  is  fully  and 
completely  covered  in  the  other  clauses  of  the  section,  the 
same  conclusion  is  reached  when  we  consider  that  if  the  con- 
tention of  the  complainant  is  correct,  and  it  applies  to  all 
passenger  trains,  then  we  would  have  a  requirement  of 
statute  whereby  a  train  of  one  car  containing  a  baggage  com- 
partment would  have  to  be  manned  by  an  engineer,  a  fireman, 
a  conductor,  two  brakemen,  and  a  baggageman,  a  result  so 
incongruous  that  it  could  not,  of  course,  have  been  con- 
templated by  the  legislature. 

Upon  the  hearing  another  cause  for  alleged  protests 
developed  somewhat  outside  the  express  allegations  of  the 
written  complaint.  It  is  claimed  that  the  men  on  these 
trains  were  not  competent  because  their  names  did  not 
appear  upon  the  roster  of  the  baggagemen  of  the  Delaware 
and  Hudson  lines,  selected  by  promotion  from  duly  qualified 
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and  properly  examined  trainmen,  but  that  they  were 
employed  by  the  Express  company,  and  were  therefore  not 
qualified  baggagemen. 

It  appeared  that  for  many  years,  between  twenty  and 
thirty,  these  men  had  been  employed  upon  these  trains,  and 
performed  the  duties  of  both  expressmen  and  baggagemen. 
Prior  to  the  recent  ruling  of  the  Railroad  Administration 
their  names  had  been  carried  upon  the  payroll  of  both  the 
Express  and  Bailroad  companies,  and  they  were  paid  a 
proportionate  part  of  their  salary  by  each  of  tibese  companies. 
Recently,  however,  they  were  placed  upon  the  payroll  of  the 
Express  company  and  paid  by  it  alone,  the  Railroad  com- 
pany in  turn  paying  to  the  Express  company,  and  not  to  the 
men  themselves,  a  portion  of  their  wages. 

For  this  reason  their  names  do  not  appear  upon  the  pay- 
roll of  the  Delaware  and  Hudson,  and  because  they  were 
joint  men  their  names  have  not  appeared  upon  the  roster  of 
the  employees  of  the  Delaware  and  Hudson,  it  being  shown 
that  in  cases  of  such  joint  employees  their  names  sometimes 
appear  upon  the  lists  of  the  Railroad  company  and  sometimes 
upon  the  lists  of  the  Express  company,  and  not  usually  upon 
both. 

Men  who  have  been  employed  for  so  long  a  period  of  time, 
and  whose  faithfulness  and  entire  efficiency  stands  unchal- 
lenged on  the  record,  can  not  be  held  to  be  incompetent  frbm 
the  mere  fact  alone  that  their  names  did  not  appear  on  the 
roster  of  the  Railroad  company,  a  condition  fully  explained 
by  the  facts  above  stated. 

They  have  been  employed  for  so  long  a  time,  and  the 
genesis  of  their  service  is  for  that  reason  veiled  so  much  in 
obscurity,  that  it  does  not  appear  whether  or  not  they  served 
as  trainmen  prior  to  their  present  employment.  In  any 
event,  men  who  have  actually  properly  performed  the  duties 
of  the  position  for  a  quarter  of  a  century,  certainly  are  as 
competent  to  perform  such  duties  in  the  future  as  new  men 
promoted  from  the  ranks  of  trainmen,  however  sevei'e  the 
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examination  and  tests  to  which  the  latter  may  be  subjected. 
There  is  no  suggestion  that  the  men  have  become  incompetent 
from  advancing  age  or  other  intervening  disqualification. 
The  contention  that  the  men  are  incompetent,  and  the  opera- 
tion of  the  trains  is  therefore  unsafe  and  should  be  corrected 
by  this  Commission,  can  not  be  sustained. 

It  is  further  contended  by  the  respondent  that  trains 
operated  over  this  line  of  railroad  are  not  subject  to  the  "Full 
Crew  Law,"  because  there  is  not  fifty  miles  of  continuous 
operation  thereof  within  the  State  of  New  York.  To  this 
contention  several  answers  at  once  suerfirest  themselves  for 
consideration : 

First,  although  there  is  no  continuous  operation  for  fifty 
miles  in  the  State  of  New  York,  the  aggregate  distance 
within  the  State  over  which  these  trains  are  operated  exceeds 
that  distance. 

Second,  at  Castleton  the  road  connects  with  another 
branch  of  the  Delaware  and  Hudson  system,  which  in  turn 
connects  with  the  main  line,  making  a  railroad  much  more 
than  fifty  miles  in  length  within  the  State  of  New  York,  all 
owned  and  operated  by  the  same  corporation. 

Third,  inasmuch  as  the  entire  operation  from  Troy  to 
Rutland  is  more  than  fifty  miles,  this  statute  provision  may 
be  held  to  be  violated  even  if  less  than  fifty  miles  are  within 
the  State,  under  the  construction  placed  by  the  courts  upon 
a  somewhat  similar  statute  prohibiting  the  heating  by  stoves 
of  passenger  cars  on  other  than  mixed  trains,  the  terms  of 
which  statute  provided  that  it  should  not  apply  to  railroads 
less  than  fifty  miles  in  length.  (People  v.  N.  Y.,  N.  H.  & 
H.  R.  R.  Co.,  55  Hun  409 ;  affd.  123  N.  Y.  635.) 

In  view,  however,  of  the  fact  that  the  movements  in  ques- 
tion were  not  in  any  sense  within  the  provisions  of  the  "  Full 
Crew  Law,"  and  there  is  no  proof  of  incompetency  of  the 
operatives  or  insecurity  of  operation,  it  is  unnecessary  to 
pass  upon  the  force  of  the  interesting  contention  of  the 
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respondent,  that  the  provisions  of  the  law  are  not  applicable 
in  view  of  the  limited  operation  of  the  trains  in  question 
within  the  State. 

The  complaint  should  be  dismissed. 

All  concur. 
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Complaint  of  West  Winfield  against  Chaeles  G.  Senif 
(West  Winfield  Electric  Company)  as  to  increased  prices 
for  electricity  proposed  to  be  effective  January  1,  1920. 
[Case  No.  7147.] 

A  proposed  rate  for  electricity  of  twenty  cents  per  kilowatt  hour, 
with  a  minimum  monthly  charge  of  $1.60  in  a  small  municipality  with 
a  very  restricted  demand  considered,  and  held  riot  to  be  unreasonable. 

Decided  February  3,  1920. 

Appearances: 

Charles  J.  Thomas^  Herkimer,  for  the  complainant. 

Lewis,  Foley  &  Foley  (by  Arliiur  J.  Foley),  36-42  Mann 
Building,  Utica,  for  the  respondent. 

Kellogg,  Commissioner: 

On  October  28,  1919,  the  respondent,  Charles  G.  Senif, 
doing  business  under  the  name  of  the  West  Winfield 
Electric  Company,  filed  with  this  Commission  a  new  tariff 
for  the  supply  of  electric  light  in  the  village  of  West  Win- 
field. This  tariff,  bearing  date  of  October  27,  1919,  by  its 
terms  was  made  effective  January  1,  1920.  It  increased  the 
previously  existing  rates  so  that  the  straight  line  meter  rate 
was  raised  from  seventeen  cents  to  twenty  cents  per  kw.h., 
and  the  minimum  charge  per  month  was  increased  from 
a  dollar  and  a-quarter  to  a  dollar  and  a-half . 

The  trustees  of  the  village  on  November  28,  1919,  filed  a 
complaint  against  these  rates  on  the  ground  that  the  same 
were  unreasonable,  and  the  issue  joined  by  the  answer  of  Mr. 
Senif,  denying  the  unreasonableness  of  the  rates,  form  the 
matter  for  determination  here.  Hearings  have  been  held  at 
Albany  and  TJtica  with  appearances  as  above  noted. 

West  Winfield  is  a  small  incorporated  village  having, 
according  to  the  census  of  1915,  a  population  of  788.  It  is 
situated  in  the  extreme  southwesterly  comer  of  Herkimer 
county. 
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In  1916  the  respondent  constructed  the  electric  light  plant 
in  question,  and  entered  into  contracts  with  the  village  to 
furnish  electric  street  lighting,  and  also  to  pump  the  water 
necessary  to  furnish  a  water  supply  to  the  inhabitants  of  the 
village.  The  motive  power  is  obtained  by  the  operation  of 
what  is  known  as  a  "  producers^  gas  set,"  and  the  water 
pumping  and  electric  light  propositions  are  so  interwoven 
that  they  must  be  considered  together. 

Practically  the  entire  work  of  maintaining  the  plant  in 
question,  thereby  furnishing  both  the  electric  light  and  water 
to  the  village,  is  performed  by  the  respondent  individually. 

On  account  of  the  smallness  of  the  municipality  affected, 
and  its  consequent  practical  inability  to  employ  experts  to 
make  a  valuation  of  the  property  involved,  Mr.  C.  A.  Volz, 
assistant  chief  of  the  division  of  light,  heat,  and  power  of 
this  Commission,  inspected  the  property  in  question  and 
made  a  valuation  thereof.  This  valuation  was  subsequently 
announced  to  be  satisfactory  to  the  village,  and  is  not 
materially  different  from  the  valuation  made  by  an  expert  of 
the  respondent,  Mr.  Sweet,  which  is  also  in  evidence. 

As  a  result  of  this  investigation,  Mr.  Volz  fixed  the  value 
of  the  property  of  this  respondent,  including  the  fixed  capi- 
tal, working  capital,  materials  and  supplies  at  $15,794.09. 
This  does  not  include  any  so  called  "  going  value  ". 

It  is  claimed  by  the  respondent  that  to  this  aggregate 
invcstmt>nt,  which  represents  the  present  value  of  the  physical 
property,  should  be  added  the  so  called  "  going  value  ".  This 
argument  is  based  upon  the  decision  of  the  Court  of  Appeals 
in  the  case  of  People  ex  rel.  Kings  County  Lighting  Com- 
pany V.  WUlcox,  210  N.  T.  479. 

It  is  urged  that  the  deficiency  for  each  of  the  four  years 
of  operation  of  this  plant,  in  fair  return  upon  the  valuation 
of  $15,000,  should  be  added  to  the  tangible  capital.  Such 
deficiency  should  not  always  be  added  for  rate  making  pur- 
poses, but  where  a  company  is  actually  established  and  is 
earning  a  fair  return,  the  deficiency  occurring  in  the  years  in 
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which  the  business  was  being  built  up  may  perhaps  properly 
be  considered  as  part  of  the  investment.  Certainly  such 
annual  deficiency  can  not  be  considered  in  cases  such  as  the 
one  now  under  consideration,  where  a  company  never  is  able 
to  yield  a  fair  return.  If  this  were  so,  a  company  which 
never  earned  a  fair  return  would  be  constantly  increasing 
in  value  for  rate  making  purposes,  and  the  greater  the 
deficiency,  and  the  less  the  success  of  the  company,  the 
greater  would  become  its  estimated  value  to  be  considered  in 
fixing  a  rate.  This,  of  course,  was  not  the  intention  of  the 
court  in  the  decision  referred  to. 

The  actual  gross  revenue  in  1919  was  $5888.37.  The 
proposed  increase  of  rates  would  yield  an  additional  $600 
if  there  were  no  decrease  in  consumption. 

The  operating  expenses  and  taxes  for  the  year  1919, 
which  will  probably  be  at  least  as  large  for  the  current  year, 
were  $4854.24.  This  would  leave  a  net  revenue  of 
$1634.13  per  annum  with  the  new  rates  in  force,  less  what- 
ever loss  may  occur  from  decreased  consumption  due  to 
increased  rates. 

This  allows  an  item  for  salary  and  wages  of  labor  of 
$2760.  Most  of  this  work  was  performed  by  the  respondent 
himself.  This  figure  includes  all  of  the  labor  and  services 
performed  in  the  enterprise,  which  includes,  as  has  been 
stated,  not  only  the  electric  lighting  in  the  village  but  the 
pumping  of  water  for  it.  This  expenditure  certainly  can 
not  reasonably  be  considered  to  be  excessive. 

The  net  revenue  indicated  above  of  $1634.13  per  annum 
takes  no  account  of  annual  depreciation,  for  which  the 
respondent  is  entitled  to  be  reimbursed.  This  is  estimated 
at  $580  per  year,  which  would  reduce  the  net  revenue  from 
operation  to  $1054.13,  or  a  return  of  6.7  per  cent  upon  the 
actual  capital  invested,  less  all  loss  of  consumption  from 
increased  rates. 

The  plant  of  the  respondent  is  located  upon  village  prop- 
erty, and  was  so  located  pursuant  to  contracts  for  furnishing 
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electric  light  and  pumping  water,  which  will  expire  during 
the  current  year.  If  these  contracts  are  not  renewed,  so 
much  of  the  property  as  is  located  upon  such  village  land^ 
including  the  power  plant,  will  have  to  be  removed,  and 
will  then  be  only  actually  worth  its  salvage  value. 

It  is  urged  because  this  event  may  happen,  the  property 
should  not  be  valued  at  its  full  value  in  place,  but  only  at 
its  salvage  value.  However  much  force  there  may  be  in 
that  theory,  it  has  not  been  taken  into  consideration,  for  the 
reason  that  it  would  ultimately  work  in  favor  of  the  respon- 
dent, and  suggest  the  propriety  of  a  still  higher  rate  than 
that  now  under  consideration,  for  the  reason  that  if  at  the 
expiration  of  a  certain  time  this  plant  would  have  to  be 
removed  from  its  present  location,  and  would  thereby  lose 
much  of  its  value,  respondent  would  now  be  entitled,  and  has 
been  entitled  during  the  years  of  his  temporary  occupancy,  to 
collect  in  rates  a  sufficient  sum  to  make  good  the  permanent 
loss  of  value  of  his  power  plant  by  reason  of  its  contemplated 
removal  at  the  expiration  of  his  term  of  occupancy,  in  addi- 
tion to  a  reasonable  return  upon  the  investment. 

This  contention,  therefore,  works  against  the  village  rather 
than  in  its  favor.  As  it  is  apparent  from  the  figures  herein- 
before submitted  that  the  rates  set  forth  in  the  tariff,  as 
filed,  will  yield  only  6.7  per  cent  on  the  actual  capital 
invested,  less  decreased  consumption  from  increased  prices, 
any  further  considerations  which  tend  to  fortify  the  position 
of  the  respondent  are  entirely  unnecessary. 

It  is  quite  true  that  the  rate  sought  to  be  charged  is  a 
high  rate,  but  it  must  be  borne  in  mind  that  this  is  a  small 
community  and  the  demand  is  small,  there  being  only  133 
commercial  customers  of  the  plant,  the  entire  consumption  of 
electricity  for  the  last  calendar  yoar  reported  beinfr  16,078 
kw.h.  by  such  commercial  users,  in  addition  to  2173  hours 
of  consumption  by  the  42  municipal  street  lights. 

Various  other  communities  of  the  State,  by  reason  of  simi- 
lar diaadvanta^ous  situation,  are  required  to  pay  an  equal 
or  higher  rate,  as  follows : 
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Electriolty 
MunioipiUity  per  kw.  h. 

Canaseraga    .30 

Canisteo    .20 

Dundee .20 

Hunter .20 

Long    Beach .25 

Kcd   Hook .20 

Uhinebeck     .20 

Southampton    .20 

TannersYille    .20 

TivoU .20 

Inasmuch  as  the  cost  of  supplies  and  materials  entering 
into  the  production  of  electricity,  under  conditions  prevail- 
ing at  present,  are  unusually  high,  the  period  to  be  fixed 
in  the  order,  during  which  the  rates  of  the  schedule  now 
filed  shall  be  effective,  ought  not  to  exceed  a  period  of  one 
year,  or  until  February  1,  1921. 

An  order  should  therefore  be  entered  holding  that  the 
rates  set  forth  in  the  proposed  tariff  are  not  unreasonable, 
and  permitting  the  collection  of  the  rates  prescribed  therein 
for  the  period  specified,  and  until  the  further  order  of  the 
Commission. 

— -  —  ^ » 

All  concur. 
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In  the  Matter  of  the  Complaint  of  The  Inlet  Supply 
Company  of  Inlet,  Hamilton  county,  against  Raquette 
Lake  Railway  Company  as  to  absence  of  agent  from 
Eagle  Bay  station  on  said  company's  railway  during  the 
winter  months.     [Case  No.  7281.] 

This  CommisBion  should,  even  in  sparsely  settled  localities  and  at 
non-agency  stations,  make  proper  regulations  for  safe  delivery  of  freight 
to  consignees. 

A  railroad  company  should  not  be  ordered  to  maintain  an  agent  at 
a  station  in  the  winter  time  when  the  revenues  are  inadequate  to  war- 
rant such  service,  but  the  security  of  freight  consigned  to  such  stations 
should  be  insured  by  other  regulations. 

Decided  February  10,  1920. 

Appearances: 

H.  J.  Williston,  Inlet,  and  G.  A.  KenweU,  Inlet,  com- 
plainants, in  person. 

C.  JE.  Snyder,  Herkimer,  attorney  for  the  respondent; 
Letvis  Crane,  Division  Freight  Agent ;  C.  H.  Calkins,  Super- 
intendent ;  (?.  D.  Dager,  Trainmaster ;  and  Maurice  Callahan, 
Superintendent,  Raquette  Lake  Railway  Company. 

Kellogg,  Commissioner: 

The  Raquette  Lake  Railway  Company  owns  and  operates 
a  railroad  from  Carter,  formerly  Clearwater,  on  the  Adiron- 
dack division  of  the  New  York  Central  railroad,  easterly 
to  Raquette  Lake,  a  distance  of  about  nineteen  miles.  It 
has  been  in  operation  for  about  twenty  years.  Its  loca- 
tion in  the  heart  of  the  Adirondacks  renders  it  essentially 
a  summer  road.  During  the  winter  months  it  receives  some 
slight  revenue,  principally  from  the  shipment  of  pulp  wood 
and  other  forest  products,  and  small  freight  consigned 
to  the  few  people  living  on  its  route. 

It  is  seldom  able  at  the  close  of  a  year  to  show  an  excess 
of  receipts  over  the  actual  operating  expenses.     In  only  six 
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years  of  the  seventeen  that  have  elapsed  since  1902,  during 
which  period  only  are  records  available,  has  there  been  an 
excess  of  revenues  over  the  operating  expenses  and  taxes. 

Since  the  fiscal  year  ended  June  30,  1913,  there  has 
always  been  an  annual  deficit,  where  the  operating  expenses 
and  taxes  exceeded  the  gross  revenue.  In  the  last  calendar 
year  for  which  the  figures  were  available,  1918,  there  was 
a  net  deficit  of  operating  expenses  over  all  income  of 
$22,884.48,  to  which  deficit  must  be  added  the  annual  taxes 
of  $1440.71,  making  an  aggr^ate  of  $24,325.19,  which  is 
about  70  per  cent  above  the  gross  revenue.  In  other  words, 
the  receipts  of  the  railroad  are  about  three-fifths  of  what  it 
costs  to  operate  and  pay  the  taxes  on  it,  without  considering 
any  return  on  the  investment  or  any  reserve  for  depreciation. 

On  September  30,  1918,  in  case  No.  6596,  this  company 
applied  under  section  85  of  the  Railroad  Law,  to  this  Com- 
mission for  permission  to  cease  operation  of  its  railway 
during  the  ensuing  winter  season.  The  application  was 
denied  solely  because  it  was  made  so  late  in  the  season  that 
various  mill  owners  had  already  made  arrangements  for 
cutting  wood  pulp  in  the  vicinity,  on  the  transportation  of 
which  over  this  line  they  were  dependent  for  the  operation 
of  their  mills,  for  which  reason  it  would  be  unfair  that 
they  should  be  deprived  of  these  transportation  facilities, 
on  which  they  had  relied,  by  granting  an  application  made 
so  late  in  the  season. 

That  application  seems  not  to  have  been  renewed  for  the 
present  season,  due  to  the  fact,  perhaps,  which  developed 
on  the  hearing,  that  other  lumber  operations  are  now  in 
process,  the  revenues  from  such  operations  being  available 
to  the  Railway  company. 

The  foregoing  is  a  general  description  of  the  line,  and 
discloses  a  railroad  operation  very  unusual  in  its  nature,  and 
one  which  is  entitled  to  special  consideration  in  the  ques- 
tions which  arise  affecting  it. 

The  principal  station  intermediate  the  termini  is  Eagle 
Bay,  distant  about  ten  miles  from  Carter  and  about  nine 
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miles  from  Raquette  Lake.  The  station  is  on  the  Fulton 
chain  of  lakes  near  a  large  summer  hotel,  and  undoubtedly 
in  that  season  receives  considerable  custom  from  tourists. 
With  the  exception  of  one  family,  there  is  no  one  living 
near  the  station  in  the  winter  time.  About  a  mile  away 
there  are  a  few  other  families,  but  not  until  the  hamlet  of 
Inlet  is  reached,  about  two  miles  from  the  station,  is  there 
any  noticeable  settlement.  Here  there  is  a  population  of 
about  two  hundred  people  in  winter,  served  by  three  general 
stores.  This  is  the  only  station  along  the  line  of  the  railroad 
except  a  flag  station  at  Minnowbrook,  by  which  a  few 
families  are  served  in  the  winter  time. 

Since  the  construction  of  the  railroad  the  station  at  Eagle 
Bay  has  not  been  kept  open  in  the  winter  months,  the  sum- 
mer agent  arriving  in  May  and  leaving  in  October.  This 
rule  has  been  subject  to  exceptions  during  the  time  of  the 
heavy  ice  harvesting  operations  at  Raquette  Lake,  during 
the  pendency  of  which  a  telegraph  operator  has  been  main- 
tained at  Eagle  Bay  for  the  protection  of  the  heavy  train 
service  incidental  to  these  operations.  The  station  has  a 
room  for  the  storage  of  freight,  and  also  has  rooms  upstairs 
in  which  a  section  hand  sleeps  at  night.  He  is  supposed 
to  keep  the  station  warm  on  train  days  and  to  keep  it  clean, 
so  that  passengers  may  here  await  the  coming  of  trains, 
under  the  usual  conditions  supposed  to  be  maintained  at 
these  non-agency  stations.  The  evidence  developed  that  the 
duty  of  keeping  this  station  cleaned  and  heated  was  not  at 
all  times  properly  discharged.  The  attention  of  the  Rail- 
road company  in  this  connection  is  called  to  this  condition 
in  order  that  it  may  not  continue,  and  that  on  days  when 
trains  arrive  and  depart  this  station  may  be  kept  properly 
cleaned  and  comfortably  heated  for  a  reasonable  time  prior 
to  the  advertised  arrival  of  such  trains  and  until  after  their 
departure. 

Four  times  a  week,  during  the  winter  season,  a  combina- 
tion passenger  and  freight  train  leaves  Raquette  Lake  at 
1:15  p.  m.,  passes  Eagle  Bay  at  1:45,  and  arrives  at  Carter 
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at  2:30.  Eetuming,  it  leaves  Carter  at  4  p.  m.,  passes 
Eagle  Bay  at  4:45,  and  arrives  at  Raquette  Lake  at  5:16. 
This  train  is  almost  invariably  on  time  on  its  trip  from 
Eaquette  Lake  to  Carter,  but  on  its  return  trip,  due  to  the 
necessity  of  waiting  for  the  connection  with  the  New  York 
Central,  it  is  occasionally  but  not  frequently  late,  and  such 
lateness  when  it  does  occur  is  very  seldom  of  any  substantial 
degree. 

The  trouble  arising  in  this  matter  is  due  to  the  fact  that 
1.  c.  1.  freight  is  handled  at  this  point  by  leaving  it  in  the 
station  without  guard  or  lock,  if  the  consignees  are  not  there 
personally  or  by  agent  to  receive  it  or  arrange  for  its  delivery 
when  the  train  arrives. 

Under  the  provisions  of  the  bills  of  lading,  as  it  is  claimed, 
the  railroad  ceases  to  be  liable  as  soon  as  it  places  the  freight 
in  its  station  accessible  to  the  consignee.  In  this  manner 
losses  have  occurred  on  occasions,  and  it  becomes  impossible 
to  locate  the  place  of  loss,  it  being  claimed  by  the  Railroad 
company  that  the  packages  were  delivered  at  the  station,  and 
it  being  claimed  by  the  consignee  that  it  never  received  them. 

On  account  of  the  uncertainty  of  the  day  of  arrival  of  the 
freight,  the  consignees  are  not  always  present  when  trains 
arrive,  and  it  is  not  always  possible  for  them  to  tell  in 
advance  as  to  what  day  the  freight  will  arrive.  In  these 
instances,  if  they  are  not  present,  either  personally  or  by 
representative,  the  freight  is  left  in  the  station  as  indicated, 
and  loss  occurs  occasionally  but  not  frequently. 

It  would  seem  to  be  entirely  beyond  reason  to  require 
the  maintenance  of  an  agent  at  this  station  during  the 
winter  months  under  the  circumstances  detailed.  It  would 
also  seem  to  be  unreasonable  for  the  Railroad  com- 
pany to  leave  freight  in  an  unlocked  and  unguarded  room 
against  the  wish  of  the  consignee,  and  at  his  risk,  and  this 
practice  should  be  corrected. 

Section  26  of  the  Public  Service  Commissions  Law 
provides  — 
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Every  corporation,  person  or  common  carrier  performing  a  service 
designated  in  the  preceding  section,  shall  furnish,  with  respect  thereto, 
such  service  and  facilities  as  shall  be  safe  and  adequate  and  in  all 
respects  just  and  reasonable. 

Section  49,  subdivision  2,  of  the  same  statute,  further 
provides  — 

Whenever  the  commission  shall  be  of  opinion,  after  a  hearing,  had 
upon  its  own  motion  or  upon  complaint,  that  the  regulations,  practices, 
equipment,  appliances,  or  service  of  any  such  common  carrier,  railroad 
corporation  or  street  railroad  corporation  in  respect  to  transportation 
of  persons  or  property  within  the  state  are  unjust,  unreasonable,  unsafe, 
improper  or  inadequate,  the  commission  shall  determine  the  just,  rea- 
sonable, safe,  adequate  and  proper  regulations,  practices,  equipment, 
appliances  and  service  thereafter  to  be  in  force,  to  be  observed  and  to 
be  used  in  such  transportation  of  persons  and  property  and  so  fix  and 
prescribe  the  same  by  order  to  be  served  upon  every  common  carrier, 
railroad  corporation  and  street  railroad  corporation  to  be  bound 
thereby;  and  thereafter  it  shall  be  the  duty  of  every  common  carrier, 
railroad  corporation  and  street  railroad  corporation  to  observe  and 
obey  each  and  every  requirement  of  every  such  order  so  served  upon 
it,  and  to  do  everything  necessary  or  proper  in  order  to  secure  absolute 
compliance  with  and  observance  of  every  such  order  by  all  of  its  officers, 
agents  and  employees. 

It  would  seem  therefore  to  be  the  duty  of  this  Commission 
to  make  a  reasonable  and  sufficient  provision  in  regard  to 
safe  delivery  of  freight,  even  in  this  remote  mountain  settle- 
ment. Freight  consigned  to  this  point  should  not  against 
the  wish  of  the  consignee  be  left  in  an  open  room  in  the 
depot  and  such  action  deemed  delivery  releasing  the  carrier 
from  further  liability. 

Unless  some  proper  arrangement  to  the  contrary,  approved 
by  both  the  consignee  and  the  carrier,  is  made,  in  all  cases 
where  freight  is  consigned  to  this  station,  and  the  consignee 
does  not  appear  on  the  arrival  of  the  train,  either  in  person 
or  by  a  duly  authorized  representative,  to  claim  it,  it  should 
be  deposited  in  the  freight  room  of  the  station  prior  to  the 
departure  of  the  train,  such  room  should  be  left  securely 
locked,  and  notice  of  the  arrival  of  the  freight  sent  to  the 
consignea 
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The  conductor  of  the  train,  and  the  train  crew,  could 
without  any  material  addition  to  their  duties,  and  without 
serious  delay  to  the  train,  if  the  schedule  were  properly 
arranged,  unlock  the  room  at  each  passage  of  the  train,  and 
deliver  all  freight  brought  there  on  previous  arrivals  to  those 
present  desiring  and  entitled  to  such  delivery.  The  duty  of 
the  carrier  should  not  be  deemed  discharged,  or  its  liability 
terminated,  prior  to  such  delivery. 

It  is  suggested  that  the  carrier  ought  not  to  be  held  liable 
as  the  freight  room  might  be  broken  into.  This  argument, 
however,  if  extended,  would  defeat  all  liability  of  carriers 
for  goods  stored  in  their  possession  after  the  time  of  arrival 
and  before  delivery. 

The  risk  at  this  point  is  not  exceptional  as  the  station  is 
occupied  by  one  of  the  section  hands  at  night,  and  marauders 
must  be  very  few  in  the  winter  time  in  this  sparsely  settled 
neighborhood. 

An  order  should  be  entered  accordingly. 

All  concur. 
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Petition  or  Q)mplaint  of  Empire  State  Railroad  Cor- 
poration under  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  and  section  181,  Railroad  Law,  for 
permission  to  increase  passenger  fare  in  the  city  of 
Osw^o ;  also  that  operation  of  one-man  safety  cars  be  per- 
mitted.    [Case  J^'o.  7039.] 

The  propriety  of  permitting  the  operation  of  one-man  oars  on  street 
surface  railroads  considered,  and  such  operation  permitted  in  the  city 
of  Oswego  under  certain  specified  conditions. 

Decided  February  10,  1020. 

Appearcmces:  1  "^"l 

Nottingham,  Nottingham  &  Edgcomb  (by  William  Not- 
tingham and  E.  I.  Edgcomb),  530-541  Onondj^a  County 
Savings  Bank  Building,  Syracuse,  as  attorneys  for  applicant. 

John  R.  Pidgeon,  Oswego,  its  Corporation  Counsel,  for 
the  City  of  Oswego. 

Hon.  John  Fitzgiibons  as  Mayor  of  the  City  of  Oswego. 

Francis  D.  Culkin,  Oswego,  as  attorney  for,  and  John  F. 
O'Connor,  Osw^o,  as  president  of.  Local  Division  681, 
Amalgamated  Association  of  Street  and  Electric  Railway 
Employees  of  America. 

Rev.  John  F.  McLaughlin,  Oswego,  in  person. 

Purcell,  Cullen  &  Purcell  (by  Henry  Purcell),  Water- 
town,  as  attorneys  for  The  New  York  Central  Railroad 
Company. 

Eelloog,  Commissioner: 

On  October  1,  1919,  the  Empire  State  Railroad  Corpora- 
tion, operating  a  street  surface  railroad  in  the  city  of  Oswego, 
filed  with  this  Commission  its  petition,  alleging  that  the  rate 
of  fare  then  collected  in  that  city  of  five  cents  was  inadequate, 
and  requesting  the  Commission  to  fix  seven  cents  as  the  maxi- 
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mum  fare  to  be  charged  there.  It  also  requested  permission 
to  operate  what  is  known  as  a  "  one-man  safety  "  car  on  its 
local  lines  in  Osw^o. 

The  company  took  the  position  that  the  deficit  in  street  car 
operation  in  the  city  of  Oswego  could  not  be  met  alone  by 
an  increase  of  fare.  It  was  contended  that  the  operation  of 
these  one-man  cars,  resulting  in  lessened  expense  of  opera- 
tion by  decreasing  the  crew  from  two  men  to  one,  and  requir- 
ing less  power  than  the  cars  now  used  on  account  of  their 
lighter  weight,  would  permit  a  more  frequent  service  which 
it  was  hoped  and  expected  would  result  in  a  larger  number 
of  passengers  being  carried,  and  thus  offset  to  some  extent 
any  loss  which  might  result  from  diminution  of  traffic  conse- 
quent upon  the  increased  fare  sought  to  be  charged. 

The  petition  in  regard  to  the  one-man  car  was  evidently 
addressed  to  this  Commission  under  the  provisions  of  sub- 
division 2  of  section  49  of  the  Public  Service  Commissions 
Law,  which  gives  this  Commission  power  to  determine 
whether  "  regulations,  practices,  equipment,  appliances," 
etc.,  of  street  railroad  corporations  are  "unjust,  unreason- 
able, unsafe,  improper,  or  inadequate,"  and  which  gives  this 
Commission  power  to  "  determine  the  just,  reasonable,  safe, 
adequate,  and  proper  regulations,  practices,  equipment, 
appliances,  and  service  thereafter  to  be  in  force  ". 

Before  the  company  made  the  additional  investment  neces- 
sary for  acquisition  of  these  cars,  it  felt  that  the  situation 
should  be  examined  by  this  Commission  and  its  permission 
obtained  to  their  operation.  This  it  would  seem  was  a  proper 
precaution  on  the  part  of  the  company,  and  one  which  should 
be  met  by  a  determination  and  decision  by  this  Commission 
as  to  whether  the  operation  of  such  cars  in  the  city  of  Oswego 
is,  if  properly  regulated,  safe,  proper,  and  adequate. 

A  hearing  was  had  upon  this  petition  in  the  city  of  Oswego 
on  October  4,  1919.  At  that  hearing  it  appeared  that  the 
city  authorities  had  waived  the  franchise  restrictions  limit- 
ing the  fare  to  five  cents,  and  had  given  consent  to  the  fixing 
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of  a  maximum  fare  of  seven  cents  under  certain  specified 
conditions. 

As  to  the  propriety  of  operation  of  one-man  cars,  however, 
the  city  then  refused  to  take  sides.  The  corporation  counsel 
urged  that  the  proceedings  be  separated,  and  that  action  be 
taken  in  regard  to  the  fare  increase  independent  of  the  appli- 
cation to  operate  a  one-man  car.  He  stated  his  position,  as 
follows : 

Now,  we  feel  that  these  are  two  separate,  different  applications. 
The  Common  Council  of  the  City  of  Oswego,  during  all  the  negotiations 
that  brought  about  this  amendment  to  the  franchise  that  provides  for  a 
seven  cent  fare  were  particular  to  inform  the  Street  Railway  Company 
that  they  had  nothing  to  do  with  the  matter  of  the  one-man  car,  that 
they  refused  to  approve  it  or  disapprove  it,  and  it  was  not  considered 
by  them  in  this  matter  of  the  amendment  to  the  franchise. 

This  proposed  severance  of  the  two  divisions  of  the  pro- 
ceeding was  acceded  to  after  discussion  by  the  sitting 
Commissioner. 

Evidence  was  taken  as  to  the  financial  operation  of  the 
company.  It  appeared  that  during  the  year  ended  August 
31,  1919,  its  operating  revenue  in  the  city  of  Oswego  was 
$8(0,644.22;  its  operating  expenses  during  this  same  period 
were  $94,259.06,  thus  showing  a  deficiency  in  operating 
expenses  alone  of  $13,614.84;  so  that  a  deficit  of  about  17 
per  cent  in  operating  expenses  over  revenue  is  shown  without 
any  reserve  for  depreciation,  without  any  consideration  of 
taxes  paid,  which  amounted  that  year  to  $3637.69,  and  with- 
out consideration  of  any  return  whatsoever  on  the  investment. 

It  further  appeared  that  the  company  had  never  received 
any  net  revenue  from  this  Oswego  operation  since  it  had 
acquired  ownership  of  the  road  in  1917,  and  the  experience 
of  its  five  predecessors  in  title  since  the  construction  of  the 
street  railroad  in  1886,  punctuated  by  mortgage  foreclosures 
and  receiverships,  indicates  that  at  no  time  was  the  operation 
of  this  enterprise  financially  profitable. 

The  great  increase  in  the  cost  of  labor  and  materials,  under 
present  conditions,  has  brought  about  a  situation  where  the 
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company  failed  in  this  marked  degree  to  meet  even  its  opera- 
ting expenses.  The  operating  expenses  stated  were  under 
normal  conditions  of  outlay,  without,  however,  proper 
expenditure  for  keeping  its  tracks  and  road  bed  in  proper 
condition.  Since  August  31,  1919,  large  additional  expendi- 
tures have  been  incurred  in  extensive  street  re-paving  and  in 
re-laying  a  substantial  length  of  track  ordered  by  this 
Commission. 

The  increase  of  fare  to  seven  cents  will  not,  of  course,  as 
experience  has  shown  elsewhere,  result  in  a  full  proportionate 
increase  of  revenue.  In  the  city  of  Oswego,  where  much  of 
the  street  car  travel  is  optional  and  not  necessary,  the  increase 
in  fare  will  undoubtedly  result  in  a  diminution  of  revenue 
paying  passengers.  If  the  increase  in  fare  results,  as  is 
estimated  in  the  evidence,  in  an  increase  of  20  per  cent  in 
revenue,  the  company  will  indeed  be  fortunate.  And  an 
increase  even  to  that  extent  can  not  be  hoped  for  without  an 
increase  in  the  frequency  of  the  service,  so  that  prospective 
passengers  may  be  assured  that  undue  waiting  for  cars  to 
carry  them  to  their  destination  will  be  avoided.  Otherwise 
in  a  city  of  this  size,  with  a  population  of  about  twenty-five 
thousand,  rather  compactly  built,  people  under  ordinary  con- 
ditions would,  in  many  instances,  prefer  to  walk. 

Upon  this  financial  showing  this  Commission,  shortly  fol- 
lowing the  hearing  referred  to,  under  date  of  October  7, 
1919,  made  an  order  permitting  the  collection  in  the  city  of 
Oswego  of  a  maximum  fare  of  seven  cents,  in  accordance 
with  the  consent  given  to  that  effect  by  the  municipal 
authorities. 

The  question  of  granting  permission  to  operate  the  one- 
man  car  was  held  open  for  further  consideration.  Various 
other  hearings  were  had,  in  Oswego,  Albany,  and  Syracuse, 
and  much  evidence  was  taken  on  the  subject.  The  granting 
of  the  permission  applied  for  was  opposed  by  the  local  divi- 
sion of  the  Amalgamated  Order  of  Street  and  Electric  Rail- 
ways of  America.     It  was  contended  that  the  operation  of 
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these  cars  would  be  unsafe,  and  would  impose  an  undue 
burden  upon  the  operatives. 

From  the  financial  statement  above  referred  to,  it  is 
obvious  that  even  with  an  increase  in  fare,  taking  into  con- 
sideration the  consequent  decrease  in  travel  and  the  necessity 
for  increased  frequency  of  service,  further  relief  is  necessary. 
Operating  expenses  must  be  kept  at  a  minimum  consistent 
with  proper  and  safe  service,  or  local  street  car  operations 
in  Oswego,  and  many  other  of  our  municipalities,  must  cease 
unless  and  until  a  lower  level  of  prices  for  labor  and 
materials  prevails. 

If  by  the  operation  of  a  one-man  car,  service  can  bo 
increased  so  as  to  enhance  the  receipts,  and  at  the  same  time 
the  cost  of  operation  lessened,  a  highly  desirable  result  will 
be  arrived  at,  not  only  from  the  standpoint  of  view  of  the 
company,  but  what  is  much  more  important,  from  the  point 
of  view  of  the  public,  upon  whom  the  burden  of  paying  a 
rate  suflScient  to  at  least  operate  the  plant  and  maintain  it  in 
proper  condition,  must  eventually  rest.  It  is  quite  certain 
that  if  cars,  in  a  municipality  of  this  size,  can  be  success- 
fully operated  by  one  man,  the  burden  should  not  be  imposed, 
which  must  ultimately  fall  on  the  fare  paying  public,  of 
employing,  at  present  high  wages,  two  men  to  do  the  work 
which  can  properly  be  performed  by  one.  If  this  added 
economy  in  operation  is  feasible,  it  may  result  in  avoiding 
the  necessity  of  further  increases  of  fare.  It  may  perhaps 
even  warrant  a  reduction. 

These  cars  have  come  into  frequent  use  of  late  years,  in 
order  to  help  solve  this  problem  of  increased  and  increasing 
cost  of  operation,  in  many  municipalities.  There  are  over 
twenty-three  hundred  in  use  and  ordered  for  use  in  over 
two  hundred  municipalities  in  this  country.  They  have 
lately  been  put  in  operation  in  Brooklyn.  One-man  cars  are 
operated  in  certain  municipalities  in  this  District. 

Of  course  these  cars  are  not  available  where  travel  is 
heavy,  but  in  municipalities  of  this  size,  where  the  grades 
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are  not  heavy,  and  in  traffic  of  the  nature  encountered  here, 
it  would  seem  that  their  operation  is  practicable,  and  that  no 
undue  burden  is  imposed  upon  the  operative.  His  duties 
are  much  less  onerous  and  exacting  than  those  of  a  driver 
of  a  large  motor  bus,  who,  in  addition  to  the  various  duties 
which  must  be  performed  by  the  operator  of  a  one-man  car, 
has  to  guide  his  vehicle  through  traffic. 

The  question,  however,  as  to  the  safety  of  the  operation 
must  be  controlling.  If  these  cars  can  not  be  operated  with 
equal  or  greater  safety  to  the  public,  under  conditions  exist- 
ing in  Oswego,  as  a  car  manned  by  two  men,  permission  for 
their  operation  should  of  course  be  withheld. 

In  order  to  solve  this  mooted  question,  careful  and  thor- 
ough examination  of  these  cars  have  been  made  by  the  chief 
of  the  division  of  electric  railroads  of  this  Commission,  and 
it  is  apparent  that  under  proper  regulation  they  can  be 
operated  with  safety  in  the  city  of  Oswego. 

The  cars  known  to  the  art  as  "  one-man  safety  "  cars,  or 
'*  Bimey  safety  "  cars,  are  operated  by  one  man  stationed  at 
the  front  end,  at  which  point  passengers  board  and  alight 
from  the  car,  the  motorman  collecting  the  fares,  issuing  trans- 
fers, etc.  The  cars  may  be  operated  from  either  end.  They 
are  equipped  with  a  number  of  devices  tending  to  secure 
safety.  The  motonnan  controls  and  operates  the  folding 
steps  and  doors.  The  car  can  not  be  started  while  the  doors 
are  open.  The  equipment  is  such  that  the  motorman  is 
obliged-  to  keep  his  hand  on  the  controller  handle,  or  his 
foot  on  the  pedal,  to  keep  the  car  in  motion.  Otherwise  the 
current  is  shut  off,  the  air-brakes  are  applied,  the  tracks 
sanded,  and  the  doors  unlocked.  Thus,  if  the  motorman 
becomes  disabled  or  loses  his  power  to  operate  the  car,  it 
automatically  comes  to  a  standstill. 

It  appears  from  the  record  on  the  offer  of  the  objectors 
that  various  accidents  have  occurred  in  operation  of  the  street 
cars  in  Oswego.  They  all  occurred  in  "  two  men  "  operation. 
There  is  nothing  to  indicate  they  would  have  occurred,  or 
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will  hereafter  occur,  with  greater  frequency  if  the  operation 
be  by  one  man  instead  of  two.  It  may  be  that  in  certain 
conditions  the  automatic  devices  are  more  dependable  than 
the  sometimes  uncertap  ''  human  element ''. 

Evidence  has  been  given  which  indicates  that  in  cities 
where  these  cars  are  in  operation  there  are  fewer  accidents, 
in  view  of  these  automatic  safety  devices,  than  on  cars  used 
in  the  same  municipalities  operated  by  two  men  without  such 
devices.  Interviews  with  operatives  of  these  cars  by  a  repre- 
sentative of  the  Commission  indicate  that  the  duties  are  not 
unduly  fatiguing  or  exacting,  and  that  the  men  are  well 
satisfied  with  their  positions. 

Cars  of  this  type  have  been  carefully  inspected  for  the 
purpose  of  ascertaining  what  changes  or  improvements  in 
construction  should  be  made  in  order  to  add  to  their  safety, 
and  the  use  of  such  cars  should  be  permitted  only  after 
compliance  with  the  following  conditions : 

1.  In  the  braking  system,  box  jaws  must  be  placed  at  all 
points  where  members  are  connected  with  clevis  and  bolts, 
so  that  any  bolt  may  break  or  drop  out  of  place  without  inter- 
fering with  the  proper  operation  of  the  brakes. 

2.  Clevis  connections  on  the  bottom  of  the  air-brake 
cylinder  lever  which  are  subject  to  stress  and  wear,  and 
which  might  possibly  break,  should  be  replaced  with  a  solid 
connection  with  box  jaws. 

3.  The  cable  connections  to  the  live  cylinder  leverage  for 
hand-braking  should  also  be  equipped  with  box  jaws,  the 
same  as  the  air-brake  connections. 

4.  All  air  pipes  now  exposed  to  the  weather,  in  which  con- 
densation might  occur,  should  be  so  arranged  or  protected  as 
to  prevent  them  from  freezing. 

5.  A  movable  guard  should  be  placed  across  the  rear  exit 
door  to  prevent  it  from  being  opened  by  passengers  thrown 
against  it. 

6.  Each  end  of  the  car  should  be  equipped  with  a  grab  rod 
extending  across  the  full  width  of  the  car. 
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7.  The  car  should  be  equipped  for  winter  use,  with  track 
scrapers  and  flangers. 

8.  The  controller  should  be  arranged  so  that  the  current 
will  be  broken  under  the  floor  of  the  car  instead  of  in  the  con- 
troller above  it,  as  at  present. 

9.  A  light  should  be  located  in  a  position  to  reflect  on  the 
step  when  the  car  door  is  open. 

10.  Passengers  must  not  be  permitted  to  stand  in  the 
forward  vestibule  of  the  car. 

In  view  of  the  fact  that  there  are  several  grade  crossings 
of  steam  railroads,  both  on  main  lines  and  industrial  sidings, 
in  the  city  of  Oswego,  the  safety  of  operation  which  is  now 
secured  by  a  flagging  of  "electric  cars  over  these  crossings  by 
the  conductor  must  be  adequately  compensated  for  by  other 
methods.  In  regard  to  such  crossings,  compliance  with  the 
following  conditions  should  be  required,  which  will  secure 
even  greater  safety  of  operation  of  such  cars  over  these  cross- 
ings than  is  now  enjoyed  by  the  method  of  operation  of  cars 
on  which  conductors  are  employed: 

1.  All  cars  on  the  electric  tracks  to  be  flagged  over  the 
three  grade  crossings  of  main  line  tracks  by  regular  flag^ 
men  employed  for  that  purpose. 

2.  That  a  signal  system  be  installed  by  means  of  which  the 
flagman  at  First  street  can  signal  the  flagman  at  Bridge 
street  of  the  departure  of  trains  from  First  street  for  » 
Bridge  street,  this  signal  to  be  arranged  so  that  it  can  be 
operated  by  the  flagman  at  First  street  without  his  being 
obliged  to  go  to  the  flag  shanty  for  that  purpose;  also  to  be 
equipped  with  a  tell-tale  assuring  the  flagman  at  First  street 
that  the  signal  is  received  at  Bridge  street. 

3.  That  at  the  crossings  of  industrial  sidings  on  Mitchell 
Street  road  and  First  street,  all  electric  cars  come  to  a  full 
stop  not  less  than  30  feet  from  the  nearest  rail  of  the  steam 
track,  the  operator  of  the  car  to  go  ahead  on  to  the  center 
of  the  steam  track,  and  after  looking  in  both  directions, 
return  to  his  car;  and  after  again  observing  the  conditions  on 
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the  steam  track  in  each  direction  and  assuring  himself  that 
no  train  is  approaching,  shall  proceed  over  the  crossing.  On 
First  street  there  are  three  crossings  of  industrial  sidings. 
These  may  be  considered  as  one,  the  rule  to  apply  at  the  first 
crossing  in  each  direction.  But  all  electric  cars  shall  be 
brought  to  a  full  stop  before  proceeding  over  any  of  them. 

4.  At  the  crossing  on  West  Bridge  street,  on  account  of  the 
descending  grade,  all  eastbound  cars  shall  be  brought  to  a 
"  Dead  Stop  "  not  less  than  one  hundred  and  fifty  feet  from 
the  nearest  rail  of  the  steam  track,  after  which  they  shall 
proceed  in  compliance  with  the  above  mentioned  rule. 

5.  That  the  Empire  State  Bailroad  Corporation  make 
an  arrangement  with  the  steam  railroad  companies  by  which 
all  movements  on  the  industrial  sidings  over  the  crossings 
above  mentioned  shall  be  made  under  flag  preceding  the 
train,  cars,  or  engine. 

6.  That  all  crossings  of  steam  tracks  shall  be  equipped 
with  metal  trolley  guards. 

One  other  consideration  remains  to  be  disposed  of,  and 
that  is  in  regard  to  the  snow  fighting  ability  of  these  cars. 
They  have  not  been  thoroughly  tested  in  severe  weather  in 
this  climate,  and  their  lightness  of  weight  indicates  that  they 
will  not  be  able,  of  themselves,  to  make  a  very  successful 
struggle  against  the  snow  storms  frequently  encountered  in 
the  climate  of  Oswego.  If  these  cars  are  to  be  operated  there, 
the  company,  in  order  to  give  adequate  service  at  such  times, 
must  be  equipped  with  adequate  and  suflScient  snow  fighting 
facilities  to  keep  the  tracks  clear  for  these  cars,  and  not 
depend  on  their  own  ability  to  assist  to  any  material  degree 
in  keeping  the  tracks  clear  for  themselves. 

If  such  cars  are  placed  in  operation  during  the  present 
Winter,  the  company  should  keep  in  reserve  at  least  four  of 
its  present  double-truck  cars,  to  be  used  in  emergency,  in  case 
their  snow  fighting  equipment  is  not  adequate  to  keep  the 
tracks  open  for  the  one-man  cars. 

The  motorman  of  these  cars,  if  operated,  should  never  be 
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permitted  to  reverse  or  back  them.  He  can  not,  from  his 
position  in  the  front  of  the  car,  see  what  is  immediately 
behind  it  and  below  the  rear  windows.  Serious  injury  might 
be  caused  to  those  crossing  the  tracks  directly  in  the  rear  of  a 
car  and  out  of  the  range  of  vision  of  the  motorman  stationed 
at  the  other  end.  The  cars  should  never  be  operated-  except 
from  the  controller  in  the  end  of  the  car  facing  the  direction 
toward  which  it  is  moving. 

By  compliance  with  the  foregoing  conditions,  the  opera- 
tion of  these  cars  can  be  conducted  with  safety  at  least  "equal 
to  that  enjoyed  under  present  "  two  men  "  operation ;  and 
unless  these  conditions  are  faithfully  complied  with,  their 

operation  should  not  be  permitted.  No  element  of  added 
danger  from  such  operation  should  for  one  moment  be  tole- 
rated.   Abandonment  of  all  local  lines  would  be  preferable. 

It  appears  that  since  the  hearings  on  this  case  closed,  and 
notwithstanding  the  position  taken  by  the  corporation  counsel 
of  that  city,  above  quoted,  an  ordinance  has  been  passed  by 
the  common  council  requiring  the  operation  of  electric  cars 
by  two  men  in  the  city  of  Oswego.  This  action  was  taken 
relying  for  its  validity  to  some  extent  on  the  decision  of  the 
United  States  Supreme  Court  in  the  case  of  Svllivan  v.  The 
City  of  Shreveport,  decided  December  15,  1919,  reported  in 
40  Supreme  Court  Reporter  102. 

The  writer  is  informed  that  the  Mayor  has  vetoed  this 
ordinance,  and  its  passage  over  his  veto  is  not  probable. 

In  any  event,  in  view  of  the  delegation  by  the  Legislature 
of  powers  to  this  Commission  to  pass  upon  the  safety  of 
operation  of  street  railroads  by  subdivision  2,  section  49  of 
the  Public  Service  Commissions  Law,  above  cited,  and  in 
view  of  the  difference  in  local  conditions  between  Oswego 
and  Shreveport,  as  to  heavy  grades  and  other  matters,  upon 
which  the  decision  referred  to  was  founded,  the  question  of 
the  validity  of  a  local  ordinance  on  the  subject  is  a  matter 
to  be  determined  by  the  courts  if  tested  by  the  railroad  com- 
pany and  insisted  upon  by  the  city.     It  should  not  in  any 
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event  affect  the  determination  of  this  Commission  in  the 
discharge  of  its  duties  imposed  by  statute. 

Inasmuch  as  the  operation  of  one-man  cars  in  the  city  of 
Oswego  is  reasonable  and  safe  under  the  conditions  herein- 
before detailed,  an  order  should  be  made  permitting  their 
operation  in  that  municipality,  but  only  upon  compliance 
with  such  conditions. 

Chairman  Hill  and  Commissioners  Irvine  and  Barhite 
concur:  Commissioner  Fennell  not  present. 
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Petition  of  Hadlby  Light  and  Power  Company,  Inc., 
under  section  68,  Public  Service  Commissions  Law,  for 
permission  to  construct  an  electric  plant  in  the  town  of 
Hadley,  Saratoga  county,  and  for  approval  of  the  exercise 
of  a  franchise  therefor  received  from  the  town ;  and  as  to 
transfer  of  an  electric  plant.     [Case  No.  6943.] 

A  town  board  in  1912  undertook  to  create  a  lighting  district,  and 
constructed  and  undertook  to  operate  a  lighting  plant  therein.  Tax- 
payers obtained  an  injunction  against  the  operation  of  the  plant,  and 
it  was  sold  under  direction  of  the  court  to  one  G.  Certain  members  of 
the  town  board  then  incorporated  an  electric  company  with  a  view  to 
lighting  the  lighting  district.  They  afterward,  and  before  any  action, 
resigned  as  directors  of  the  corporation,  and  assigned  their  stock  to 
others  who  were  thereupon  elected  directors,  and  application  was  the 
same  day  made  to  and  granted  by  the  town  board  for  a  franchise  to 
operate  an  electric  plant  in  the  lighting  district.  The  town  board  made 
a  contract  with  the  corporation  for  street  lights,  and  G.  contracted  to 
sell  the  electric  plant  to  the  corporation  for  stock  in  the  corporation  in 
such  amount  as  the  Public  Service  Commission  should  allow.  The  cor- 
poration then  made  this  application  for  permission  to  construct  and  for 
approval  of  the  exercise  of  the  franchise. 

Held  1.  That  another  electric  corporation  having  no  franchise  in  the 
town  and  unable  to  procure  one  was  without  standing  to  contest  the 
proceeding  on  the  ground  that  the  new  corporation  would  introduce 
improper  competition  with  the  objecting  corporation. 

2.  The  members  of  the  town  board  having  no  interest  in  the  appli- 
cant corporation  at  the  time  of  the  granting  of  the  franchise,  the  fran- 
chise is  not  void  in  law. 

3.  There  being  no  evidence  of  pecuniary  advantage  to  the  members  of 
the  town  board  and  no  evidence  of  actual  bad  faith,  the  question  whether 
the  franchise  is  voidable  should  be  determined  in  a  direct  attack  thereon 
before  a  judicial  tribunal.  The  Commission  should  not  undertake  to 
avoid  the  franchise. 

4.  The  Commission  having  already,  in  1912,  undertaken  to  authorize 
the  construction  of  the  plant,  the  plant  being  in  existence  and  G.,  the 
proposed  purchaser  of  the  corporate  stock,  entering  upon  the  business 
merely  as  incidental  to  a  much  larger  business  already  conducted  by 
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him  and  being  willing  and  apparently  able  to  operate  in  spite  of  an 

apparently  very   limited   market,   the   Gommiasion   grants   the   relief 

sought. 

Fbnnsll,  Cotnfni$9umerf  concurring: 

Whether  the  original  incorporation  of  the  applicant  by  members  of 
the  town  board  was  and  remains  void,  quaere:  This  is  a  judicial 
question  outside  the  jurisdiction  of  the  Commission. 

Decided  February  24,  1920. 

Appearances: 

B.  K.  Waibridge,  Saratoga  Springs,  as  attorney  for 
applicant. 

Beecher  8.  Clother,  Glens  Falls,  as  attorney  for  Kiddell 
Electric  Light  Company  of  Luzerne,  creditors,  and  also  for 
certain  taxpayers. 

Ibvine,  Oommissioner: 

This  application  by  the  Hadley  Light  and  Power  Com- 
pany, Inc.,  while  in  form  for  permission  to  construct  an 
electric  light  plant  in  the  town  of  Hadley,  the  approval  of 
the  exercise  of  a  franchise,  and  the  transfer  of  an  electric 
light  plant  from  Joseph  Qatti  to  the  company,  embraces  in 
fact  merely  the  approval  of  the  exercise  of  the  franchise  and 
the  transfer  of  a  plant  already  constructed,  although 
undoubtedly  future  additions  are  contemplated. 

The  hamlet  of  Hadley  is  in  the  town  of  Hadley,  in  Sara- 
toga county.  The  hamlet  of  Luzerne  is  in  the  town  of 
Luzerne,  in  Warren  county.  The  two  hamlets  are  separated 
by  the  Hudson  river  in  its  upper  reaches  and  at  a  point 
where  it  is  less  than  one  hundred  feet  in  width.  The  case 
developed  a  neighborhood  wrangle.  Those  chiefly  concerned 
might  well  have  adjusted  their  differences  to  their  common 
advantage  and  probably  to  that  of  the  public.  They  were 
advised  so  to  do,  and  ample  cooling  time  has  been  allowed 
but  without  result. 

In  1912  the  Town  of  Hadley  undertook  to  create  a  lighting 
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district  embracing  the  hamlet  of  Hadlej,  and  constructed 
and  undertook  to  operate  a  municipal  lighting  plant  therein. 
A  generator  was  installed  in  a  mill  in  the  hamlet,  poles  and 
wires  were  erected,  with  other  equipment,  and  street  lights 
installed.  Some  commercial  lighting  was  undertaken.  In 
1914  the  Riddell  Electric  Light  and  Power  Corporation  con- 
structed a  lighting  plant  in  the  village  of  Luzerne.  Subse- 
quently some  attempt  was  made  to  extend  the  operations  of 
the  Hadley  plant  by  adding  one  or  more  lighting  districts. 
Taxpayers'  actions  were  instituted,  resulting  in  a  determina- 
tion that  the  Hadley  construction  and  operation  was  illegal, 
and  further  operation  was  restrained.  The  plant  already  con- 
structed was  sold  by  a  receiver  under  direction  of  the  court, 
and  purchased  by  Joseph  Gatti,  who  had  in  the  meantime 
acquired  the  mill  property  containing  the  generating  system. 
The  present  applicant  was  then  incorporated  with  a  view  to 
conducting  a  lighting  business  in  the  hamlet  of  Hadley  and 
a  new  lighting  district  was  created,  we  presume  regularly 
because  nothing  appears  to  the  contrary  and  no  attack  is 
made  on  that  question^  The  new  corporation  made  a  con- 
tract for  the  purchase  of  the  plant  from  Gatti.  This  con- 
tract is  conditioned  upon  approval  by  the  Public  Service 

Commission  of  this  application.  What  purports  to  be  a 
franchise  to  occupy  the  streets  and  public  places  of  the  light- 
ing district  was  granted  to  the  corporation  by  the  town  board 
of  Hadley,  and  a  contract  entered  into  for  the  furnishing  of 
fifty  street  lights  at  $15  per  annum  per  light. 

The  opposition  to  the  granting  of  the  petition  is  by  the 
Riddell  corporation,  and  by  M.  B.  Riddell  as  a  taxpayer  of 
the  town  of  Hadley.  The  Riddell  corporation  asserts  its 
right  to  oppose  on  the  ground  that  it  is  against  the  policy  of 
the  Commission  and  against  public  policy  to  permit  a  com- 
peting company  to  enter  a  field  already  occupied  by  an  exist- 
ing corporation  able  and  willing  to  provide  adequate  service. 
A  fatal  answer  to  this  is  that  the  Riddell  corporation  is  not 
already  in  the  field.    Its  franchise  is  in  the  town  of  Luzerne. 
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It  has  no  franchise  in  the  town  of  Hadley.  It  has  endeav- 
ored to  obtain  a  franchise  in  that  town,  and  the  town  board 
has  refused  to  grant  the  franchise.  It  may  well  be  that  it 
would  be  beneficial  to  the  town  of  Hadley  and  the  town  of 
Luzerne  if  the  Town  of  Hadley  should  grant  the  franchise  to 
the  Riddell  corporation,  and  so  avoid  the  perils  of  separate 
corporations  so  near  together  and  each  with  an  extremely 
limited  market  for  its  current.  This  fact  the  Commission 
can  not  control.  The  Town  of  Hadley  can  not  be  compelled 
to  grant  the  franchise.  In  their  wisdom  or  unwisdom  its  con- 
stituted authorities  refuse  so  to  do.  The  Riddell  corporation, 
therefore,  is  without  rights  and  has  no  standing  in  the  case. 

Mr.  Riddell,  who  owns  practically  all  the  stock  of  the 
Riddell  Electric  Light  and  Power  Corporation,  is,  however, 
a  resident  of  the  hamlet  and  town  of  Hadley  and  a  taxpayer 
therein,  and  his  objections  present  serious  questions.  He 
contends,  first,  that  the  franchise  to  the  petitioner  is  void; 
and  secondly,  that  the  demand  in  Hadley  is  so  slight  that  the 
enterprise  can  not  be  conducted  with  success  and  that  the 
public  will  be  thereby  burdened. 

The  Hadley  company  is  stUl  in  a  way  an  inchoate  corpo- 
ration: that  is  to  say,  it  is  a  paper  organization  with  only 
five  shares  of  stock  issued  for  the  purpose  of  organization. 
No  issue  has  been  authorized  by  the  Commission.  Its  incor- 
porators were  five  in  number,  each  holding  one  share  of 
stock,  and  all  were  members  of  the  town  board  at  the  time 
of  the  incorporation.  It  is  asserted  that  as  members  of  the 
town  board  they  had  no  power  to  grant  a  franchise  to  a  cor- 
poration of  which  they  were  stockholders  and  directors.  This 
principle  can  not  be  questioned.  We  find,  however,  that  July 
14,  1919,  a  meeting  was  held  of  the  board  of  directors  of  the^ 
Hadley  company  at  which  the  five  directors,  one  by  one, 
resigned.  As  each  one  resigned  his  successor  was  elected, 
until  three  new  directors  had  been  elected.  The  vacancies 
created  by  the  resignation  of  the  remaining  two  directors 
were  not  filled.     Prior  to  or  concurrently  with  the  resigna- 
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vions^  each  director  assigned  his  share  of  stock  to  the  new 
directors.  The  new  board  then  proceeded  to  direct  that 
application  be  made  to  the  town  board  for  a  franchise.  The 
town  board,  consisting  of  the  former  directors  and  one  other, 
the  same  day  granted  the  franchise  in  question.  It  does  not 
appear  who  was  present  at  this  meeting. 

It  is  asserted  in  the  first  place  that  there  was  no  lawful 
resignation  by  the  original  directors  of  the  Hadley  com- 
pany because  such  resignations  were  not  in  writing.  Our 
attention  is  not  called  to  any  provisions  of  law  requiring 
such  resignations  to  be  in  writing.  The  resignations  were 
entered  in  the  minutes,  and  this,  with  the  transfer  of  the 
stock,  undoubtedly  removed  them  from  office  in  the 
corporation. 

There  is  parol  evidence  that  the  franchise,  while  granted 
the  same  day  as  the  change  in  directors,  was  granted  at  a 
later  hour.  There  can  scarcely  be  doubt  of  this,  because  it  is 
quite  evident  that  the  transfers  of  stock  and  resignation  of 
directors  were  acts  performed  for  the  very  purpose  of 
evading  the  principle  of  law  now  invoked.  This  prin- 
ciple has  been  applied  in  this  State  to  the  extent  of  denying 
to  a  corporation  payment  of  a  bill  of  $7.44  for  electric  lamps 
sold  by  the  corporation  to  a  county,  because  one  of  the  super- 
visors was  an  officer  of  the  corporation  although  he  held  only 
a  qualifying  share,  took  no  part  in  the  transaction,  and 
appai'ently  knew  nothing  of  it.  Even  in  that  case,  however, 
the  court  remarked,  "Of  course  if  a  large  sum  of  money 
were  involved,  so  that  a  rejection  of  the  bill  would  work 
great  hardship  and  injury  upon  the  relator,  we  might  adhere 
to  the  principle  and  make  an  exception  of  this  case  in  order 
to  work  out  equity  ".  (People  ex  rel.  Schenectady  III.  Co.  v. 
The  Board  of  Supervisors  of  the  County  of  Schenectady ,  166 
App.  Div.  768.)  Here  the  letter  of  the  rule  does  not  apply. 
At  the  time  the  franchise  was  granted  no  member  of  the 
town  board  was  a  stockholder  or  director  in  the  corporation. 

That  the  transactions  of  the  board  of  directors  of  the  cor- 
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poration  and  the  town  board  were  a  preconceived  scheme  is 
unquestionable  from  the  circumstances,  and  the  evasion 
accomplished  of  the  application  of  the  strict  letter  of  the 
law  should  not  be  permitted  to  shield  the  transaction  if  there 
can  be  any  question  of  personal  advantage  to  be  derived 
therefrom  by  any  of  its  participants  or  any  tangible  sus- 
picion aa  to  its  good  faith.  So  far  as  the  record  before  us 
discloses  neither  of  these  elements  appears.  The  predecea* 
sors  of  the  present  members  of  the  town  board  and  some,  at 
least,  of  these  members  themselves  had  some  years  before,  by 
their  own  error,  involved  the  town  in  a  lighting  plant  which 
the  town  had  no  right  to  construct  or  operate,  and  which,  if 
not  at  that  time  standing  idle,  was  being  operated  gratui- 
tously and  equally  without  authority  by  its  purchaser  at 
judicial  sale.  The  inference  is  exceedingly  strong  that  the 
object  of  these  men  was  to  salvage  this  plant  and  to  put  mat- 
ters in  shape  so  that  it  might  lawfully  be  operated  for  the 
benefit  of  the  hamlet.  A  dislike  or  distrust  of  Mr.  Riddell 
may  have  moved  them  in  their  negotiations  and  acts,  but 
they  were  under  no  legal  or  moral  responsibility  to  let  him 
construct  a  new  plant  in  the  hamlet,  and  Mr.  Gatti  was  under 
no  obligation  to  sell  him  the  existing  plant. 

The  circumstances  invite  a  scrutiny  of  Mr.  Gatti's  con- 
nection with  the  matter.  Mr.  Gatti  had  purchased  the  mill 
property  and  had  invested  therein  a  very  large  sum,  said  in 
one  place  to  amount  to  $400,000.  He  testifies  that  he  has 
under  contemplation  large  expansions  of  the  mill,  that  he 
expects  to  bring  a  considerable  number  of  workers  to  Hadley 
to  operate  the  mill,  and  that  these  workers  will  need 
houses  and  lights.  He  also  testifies  that  he  was  advised  by 
an  expert  who  was  on  the  stand  and  who  corroborates  him, 
that  it  was  essential  for  him  to  retain  complete  control  over 
the  lighting  system  within  the  mill.  For  this  reason  he 
desires  to  retain  ownership  of  the  generating  system  at  least, 
and  is  willing  to  undertake  the  lighting  of  the  hamlet  for  the 
benefit  of  its  inhabitants,  largely  his  own  workmen.     He 
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proposes  to  transfer  the  lighting  system,  either  complete  or 
merely  the  distributing  system,  to  the  petitioner,  and  to 
accept  in  payment  the  petitioner's  stock  to  an  amount  to  be 
fixed  by  the  Commission  on  a  subsequent  application-  He 
was  warned  on  the  hearing  that  the  market  was  so  small  that 
he  could  not  hope  the  venture  would  be  financially  successful 
at  rates  which  the  community  would  be  willing  to  pay.  The 
matter  is  so  small  in  comparison  with  his  mill  interests  that 
he  professes  himself  willing  personally  to  stand  the  loss  if 
any  should  occur.  In  all  this  we  trace  no  indications  of  dis- 
honesty on  the  part  of  the  town  board  or  of  lack  of  good 
faith  toward  the  community.  As  the  letter  of  the  law  has 
not  been  infringed,  the  Commission  does  not  feel  that  it 

should  disr^ard  the  franchise  in  the  absence  of  evidence  of 
unconscionable  conduct  on  the  part  of  the  participants  in  the 
transaction.  It  is  possible  that  all  the  facts  are  not  before 
the  Commission,  but  a  complete  investigation,  if  one  is 
desired,  should  be  a  judicial  investigation  in  the  form  of  a 
direct  attack  on  the  franchise. 

The  second  objection  does  not  raise  so  close  a  question. 
The  hamlet  of  Hadley  contains  forty  or  forty-three  resi- 
dences and  about  two  hundred  and  fifty  inhabitants.  Domes- 
tic consumption  was  not  really  tested  under  the  short 
period  of  municipal  operation.  It  is  impossible  to  conjecture 
with  any  exactness  the  probable  number  of  domestic  con- 
sumers. The  only  exact  factor  is  the  contract  for  fifty  street 
lights.  The  propriety  of  this  contract,  if  it  is  open  to  review 
at  all,  is  likewise  a  question  for  the  courts.  If  the  application 
were  to  construct  a  new  electric  plant  in  such  a  community, 
with  a  view  to  obtaining  a  return  on  the  investment,  the 
writer  would  vote  "  no,"  for  reasons  similar  to  those  expressed 
In  the  Matter  of  the  Petition  of  the  Village  of  Schenevus, 
decided  August  12,  1919.  Nevertheless,  in  1912,  on  the 
evidence  then  before  it,  the  Commission,  evidently  in  igno- 
rance of  the  defects  later  held  fatal  by  the  supreme  court, 
approved  the  construction  of  the  plant.    The  plant  was  con- 
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stractedy  it  is  still  in  existence  and  ready  for  operation,  and 
Mr.  Gatti  is  willing  to  dispose  of  it  for  what  he  paid,  which 
is  much  less  than  the  original  cost  and  apparently  just  suf- 
ficient to  refund  to  the  taxpayers  such  taxes  as  had  been 
unlawfully  imposed  upon  them.  It  is  better  to  permit  con- 
tinued operation  of  the  plant  by  one  thoroughly  familiar 

with  financial  possibilities  and  who  would  be,  on  his  testi- 
mony in  this  case,  estopped  from  demanding  unduly  high 
rates,  than  to  deny  the  application  with  the  probable  conse- 
quent junking  of  the  plant  and  the  withholding  of  service 
from  the  community,  unless  the  community  and  Mr.  Gatti 

should  change  their  minds  and  their  apparent  dispositions 
and  make  suitable  arrangements  for  the  conduct  of  the  busi- 
ness by  the  Biddell  corporation.  A  better  state  of  feeling 
may  yet  lead  to  the  consolidation  of  the  two  plants,  and  it  is 
just  as  likely  to  occur  with  the  Hadley  plant  operating  as 
with  it  standing  idle  or  partly  junked.  The  petition  should, 
therefore,  be  granted. 

Chairman  Hill  and  Commissioner  Fennell  concur,  Com- 
missioner Fennell  in  a  memorandum ;  Commissioner  Barhite 
dissents  in  a  memorandiun ;  Commissioner  Kellogg  takes  no 
part. 


Fenneli«,  Commissioner,  concurring: 

The  petitioner  was  incorporated  by  five  members  of  the 
town  board  of  the  Town  of  Hadley.  Its  purposes  were,  as 
stated  in  its  certificate  of  incorporation,  ^^  manufacturing  and 
selling  electricity  for  the  producing  of  light,  heat  or  power, 
in  lighting  streets,  avenues,  public  parks  and  places,  and 
public  and  private  buildings  of  cities,  villages  and  towns 
within  this  State,  as  follows,  to  wit,  town  of  Hadley,  Sara- 
toga county  ^\ 

To  carry  out  the  above  purposes,  it  would  be  necessary 
to  have  a  franchise  in  the  town  of  Hadley,  Saratoga  county. 
Thus  it  appears  that  the  entity  incorporated  for  the  above 
purposes  by  the  members  of  the  town  board  became  ineffec- 
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tive  to  operate  even  as  it  was  created.  Apparently  a  close 
legal  question  is  presented  as  to  whether  or  not  the  defect 
in  the  original  incorporation  lives  on  or  is  cured  hy  the 
separation  of  the  incorporators  from  the  corporation.  It 
would  have  been  much  simpler  if  the  present  owners  of  the 
petitioner  had  incorporated  their  own  company  and  kept 
such  questions  out  of  the  case.  However,  as  the  question  is 
a  legal  one  and  outside  the  jurisdiction  of  this  Commission, 
I  am  willing  to  agree  that  the  petition  be  granted,  leaving 
the  contesting  parties  to  exercise  such  legal  rights  as  they 
deem  best. 


Barhite,  Commissioner,  dissenting: 

In  1912  the  town  board  of  the  Town  of  Hadley  formed 
a  lighting  district,  and  a  plant  was  constructed  with  town 
money,  and  put  into  operation.  An  action  was  started  to 
prevent  the  town  from  proceeding  with  the  venture.  This 
action  resulted  in  a  permanent  injunction  restraining  the 
town  from  operating  the  plant.  As  a  result  of  a  further 
action  the  plant  was  sold  and  the  proceeds  divided  among 
the  taxpayers.  The  plant  was  purchased  by  a  gentleman 
who  is  the  owner  of  an  extensive  business  in  the  town.  The 
members  of  the  town  board  formed  a  corporation,  known  as 
the  Hadlqr  Light  and  Power  Company,  for  the  purpose  of 
purchasing  and  operating  the  plant.  In  the  words  of  the 
attorney  for  the  company :  "  I  was  as  a  matter  of  fact  in 
the  Supreme  Court  case  representing  the  Town  of  Hadley 
and  we  took  the  position  that  the  Town  of  Hadley  owned 
this  plant  because  it  was  constructed  with  the  money  from 
the  taxpayers  '*..."  the  members  of  the  town  board 
f oxmed  a  corporation  known  as  the  Hadley  Light  and  Power 
Company,  signed  a  certificate  of  incorporation,  ready,  when 
we  got  the  judgment,  to  incorporate,  and  turn  the  stock  over 
to  the  town.  Because  the  town  could  not  run  a  lighting  plant, 
we  wanted  to  form  this  corporation,  take  legal  proceedings  to 
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vest  the  title  in  this  corporation  and  take  back  the  stock  for 
the  benefit  of  the  town  "  ..."  So  that  the  first  original 
members  of  the  town  board  of  Hadley  never  had  any  interest 
in  that  plant  financially  and  haven't  any  interest  in  that 
plant  today.'* 

Each  member  of  the  town  board  subscribed  for  one  share 
of  stock  to  qualify  him  to  act  as  a  director.  Later  the 
directors  resigned  one  by  one  and  others  were  elected  in 
their  places.  The  new  board  immediately  applied  to  the  old 
board  who  were  still  members  of  the  town  board  for  a  fran- 
chise which  was  promptly  granted.  Application  is  now 
made  to  this  Commission  for  approval  of  this  purchase  and 
for  permission  to  begin  operations  pursuant  to  its  terms. 

I  agree  thoroughly  with  the  suggestion  of  Commissioner 
Irvine,  that  it  would  be  much  better  for  all  parties  con- 
cerned if  the  town  of  Hadley  and  the  hamlet  of  Luzerne, 
directly  across  the  Hudson  river  which  at  this  point  is  only 
one  hundred  feet  in  width,  were  served  by  the  same  company, 
but  that  is  a  matter  which  rests  entirely  with  the  local 
authorities. 

It  is  true  that  the  interests  involved  in  this  application 
are  comparatively  small  in  amount,  but  the  principle 
involved  is  one  which  should  not  be  overlooked. 

It  is  quite  apparent  that  the  action  of  the  town  board  in 
organizing  a  company,  in  which,  as  counsel  says,  they  had  no 
personal  interest,  was  for  the  purpose  of  evading  the  pro- 
visions of  the  judgment  of  the  court  against  the  town.  It 
may  have  been  an  honest  endeavor.  I  am  not  calling  into 
question  the  motives  of  the  town  board,  but  only  discussing 
the  result  of  their  acts,  and  it  is  a  serious  question  whether 
the  formation  of  this  corporation  and  its  purpose  is  not  viola- 
tion of  the  judgment  of  the  court.  When  the  members  of 
the  town  board  resigned  and  elected  others  in  their  places, 
it  is  quite  evident  that  they  understood  that  if  they  as  town 
officials  bargained  with  themselves  as  individuals,  such  act 
would  be  a  serious  violation  of  law  and  immediately  to  grant 
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a  franchise  to  those  whom  but  a  few  minutes  before  they 
had  elected  directors  was  on  its  face  a  violation  of  the  spirit 
if  not  the  words  of  the  law.  It  can  hardly  be  doubted  that 
the  corporation  is  still  completely  controlled  by  the  town 
board. 

Over  these  matters  to  which  reference  has  been  made  this 
Commission  has  no  control,  but  we  are  now  asked  to  place 
the  stamp  of  our  approval  upon  transactions  which  are  open 
to  legal  controversy.  This  should  not  be  done.  There  should 
be  no  doubt  as  to  the  validity  of  transactions  upon  which 
the  Commission  acts.  In  the  event  of  fature  litigation, 
which  is  likely  to  occur,  it  must  not  appear  that  the  Com- 
mission had  knowingly  approved  of  events  which  are  open 
to  l^al  criticism.    I  advise  against  granting  the  application. 
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Petition  of  The  Chautauqua  Traction  Company  under 
section  184,  Railroad  Law,  for  approval  of  a  declaration  of 
abandonment  of  a  portion  of  its  constructed  route  in  a 
portion  of  the  incorporated  village  of  Westfield  and  to 
Barcelona,  Chautauqua  county.     [Case  No.  7264.] 

A  street  surface  railroad  company  has  the  right,  pursuant  to  the 
provisions  of  section  184  of  the  Railroad  Law,  with  the  approval  of  the 
Public  Service  Commission,  to  abandon  a  portion  of  its  road  which  it 
deems  no  longer  necessary  for  the  successful  operation  of  its  road  and 
convenience  of  the  public,  notwithstanding  such  abandonment  is  made 
prior  to  the  expiration  of  the  term  of  the  statutory  consent  of  the  local 
authorities  by  virtue  of  which  the  railroad  was  constructed. 

Decided  February  26,  1920. 

Appearances: 

MiXfrion  Fisher,  Jamestown,  for  petitioner. 

Lee  Ottaway,  Weslfield,  for  the  Village  of  Westfield. 

James  H.  Prendergast,  Westfield,  for  the  Town  of 
Westfield. 

Hill,  Chairman: 

The  applicant  prays  for  the  approval  under  section  184  of 
the  Eailroad  Law,  of  the  abandonment  of  5332  feet  of  its 
road  extending  from  First  street  in  the  hamlet  of  Barcelona, 
along  Portage  street,  to  a  point  opposite  the  New  York  Cen- 
tral depot  in  the  village  of  Westfield.  About  one-half  of  the 
track  is  situate  in  the  town  of  Westfield,  outside  of  the  vil- 
lage, and  the  remainder  in  the  village  of  Westfield.  The 
portion  of  the  road  in  question  is  an  outlying  branch  line 
from  the  applicant's  general  system,  which  latter  is  of  con- 
siderable extent,  the  branch  in  question  being  of  compara- 
tive insignificance.  Barcelona  is  a  hamlet  on  the  shore  of 
Lake  Erie  comprising  about  forty  houses  within  a  radius  of 
one-half  mile,  with  a  population  of  about  one  hundred  people, 
and  along  the  highway  occupied  by  the  track  between  Barce- 
lona and  Westfield  are  twenty-three  houses,  mostly  located  just 
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north  of  the  Lake  Shore  tracks  in  Westfield.  The  popula- 
tion of  Westfield  is  approximately  three  thousand  five  hun- 
dred. The  line  was  put  in  operation  in  1909,  a  small  street 
car  being  used  in  the  service.  It  has  always  run  at  a  heavy 
loss  in  operation,  the  loss  reaching  several  thousands  of  dol- 
lars each  year.  The  operating  costs  in  1917,  including 
taxes  and  depreciation,  were  shown  to  be  $7789.52  against 
revenues  of  $2157.85;  and  for  1918,  when  the  smaller  car 
was  used,  the  corresponding  cost  was  $6108.92,  with 
revenues  of  $1368.25.  This  cost,  however,  included  an 
unusually  large  item  of  $807.50  for  bridge  repairs,  and  the 
power  costs  are  perhaps  overstated,  being  based  upon  the 
average  cost  of  car-mUes  operated  over  the  entire  system, 
with  no  allowance  for  the  smaller  demand  of  the  one-man 
operated  Barcelona  car.  But,  making  all  possible  allow- 
ance for  error  in  the  company's  favor,  the  fact  remains  that 
even  with  the  one-man  car  the  Barcelona  branch  shows  a 
very  heavy  operating  loss,  leaving  entirely  out  of  view  any 
consideration  of  return  on  investment.  In  1919  the  com- 
plete figures  were  not  available,  but  it  appears  that  up  to 
December  6th  the  revenues  were  $1559.59,  while  the  actual 
platform  expense  was  $1456.51.  The  corresponding  plat- 
form expense  for  1917,  with  the  larger  car,  was  $2942.12, 
\nd  with  the  smaller  car  in  1918,  $1668.51. 

The  expectation  seems  to  have  been  that  Barcelona  would 
develop  as  a  residence  and  summer  resort,  birt  this  hope  never 
materialized,  the  trend  in  the  volume  of  traffic  having  been 
downward  rather  than  upward,  and  there  has  been  no 
increase  in  either  population  or  trafSjc.  There  are  only  two 
Barcelona  residents  who  ride  daily  to  business  in  Westfield, 
and  only  six  students  during  school  terms  and  these  are  apt 
to  walk  in  good  weather.  The  heaviest  loads  during  the  day 
consist  of  seven  or  eight  passengers.  The  highway  is  good, 
and  autos  are  used  extensively  by  the  residents  of  both  Barce- 
lona and  Westfield.  The  usual  schedule  is  a  half-hourly  one 
and  the  fare  is  five  cents.  There  is  thu9  a  clear  case  for 
abandonment,  unless  it  could  be  made  to    appear   that   for 
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particular  reasons  the  operation  of  this  branch  could  reason- 
ably be  continued  at  a  loss  which  should  be  absorbed  hj  the 
general  system.  In  1918  increased  rates  were  allowed  by 
the  Commission  and  are  now  in  effect  but  without  satisfac- 
tory results.  The  railroad  as  a  whole  is  highly  unprofitable, 
and  it  is  absolutely  necessary  that  all  leaks  must  be  stopped 
if  the  property  is  to  survive.  The  greatest  proportionate 
loss  is  on  the  Barcelona  branch. 

Naturally,  abandonment  is  opposed  by  those  persons  who 
patronize  the  branch  and  to  whom,  we  must  infer,  it  is  a 
very  great  convenience.  The  facts,  however,  are  not  dis- 
puted. The  board  of  directors  has  declared,  in  accordance 
with  the  provisions  of  the  statute^  that  the  branch  is  no  longer 
necessary  for  the  successful  operation  of  its  road  and  the  con- 
venience of  the  public.  Objection  was  also  made  that  the 
abandonment  will  have  the  effect  of  eliminating  the  opera- 
tion of  the  Barcelona  car  on  about  one-half  mile  of  track  in 
the  village  which  is  not  being  abandoned  but  which  was 
included  in  the  route  of  the  car.  This  service  is  for  the 
most  part  given  by  other  cars,  but  the  service  will  be  less 
frequent.  It  did  not  appear,  however,  that  this  portion  of 
the  service  had  been  considerable,  and  what  there  was  of  it 
was  included  in  the  earnings  of  the  car  as  given  above.  Of 
course,  every  railroad  which  is  patronized  at  all  is  a  great 
convenience  to  those  who  mak^  use  of  it;  but  public  con- 
venience can  not  be  predicated  upon  a  use  which  constantly 
falls  far  short  of  affording  reasonable  financial  support.  In 
this  case  a  fair  trial  has  been  given  the  enterprise,  with  no 
result  but  heavy  financial  loss  and  no  prospect  of  improve- 
ment in  the  future. 

The  objection  is  raised,  however,  that  because  of  certain 
provisions  in  the  statutory  consents  of  the  local  authorities 
by  virtue  of  which  the  branch  was  constructed,  the  railroad 
company  has  no  legal  right  to  make  the  proposed  abandon- 
ment under  section  184,  and  that  said  section,  so  far  as  it 
assumes  to  extend  that  power  to  the  company,  is  unconstitu- 
tional. 


110     Public  Sekvicb  Commission,  Second  District 

Vol.  9,  1920 

It  seems  that  the  various  statutory  consents  of  the  local 
authorities  of  the  Village  of  Westfield  contain  a  provision 
that  "  said  The  Chautauqua  Traction  Company  shall  provide 
some  system  by  which  it  will  carry  passengers  from  any  part 
of  the  village  of  Westfield  on  its  road  to  Barcelona  and 
return  for  not  exceeding  ten  cents,"  and  the  consent  of  the 
local  authorities  of  the  Town  of  Westfield  contains  a  condition 
that  the  company  "  shall  carry  persons  entering  its  cars  at 
First  street  in  the  hamlet  of  Barcelona  or  south  thereof  to 
the  south  corporation  line  of  the  village  of  Westfield  for  five 
cents,  and  at  the  same  rate  within  said  points  in  the  opposite 
direction  " ;  and  also  a  condition  that  it  "  shall  provide  some 
system  by  which  any  resident  of  said  town  regularly  attend- 
ing the  public  schools  of  the  village  of  Westfield  may  buy 
...  a  book  of  tickets  ...  at  the  rate  of  twenty  tickets 
for  sixty-five  cents,  giving  the  right  to  ride  on  the  road  of 
said  company  between  First  street  in  the  hamlet  of  Barcelona 
and  Main  street  in  the  village  of  Westfield  ".  All  of  the  con- 
sents were  for  a  period  of  ninety-nine  years.  Said  last 
named  consent  also  contained  the  condition  that  in  case  of 
failure  of  the  company  to  comply  with  or  perform  any  of  the 
conditions  upon  which  this  consent  is  granted,  the  same  shall 
be  forfeited  and  all  rights  thereunder  shall  immediately 
cease  and  determine. 

The  position  is  taken  by  the  village  and  the  town  that  the 
consents  in  question  are  binding  contracts,  made  pursuant  to 
power  reserved  in  the  local  authorities  by  constitutional  pro- 
visions, and  that  the  conditioiis  of  such  consents  can  not  be 
affected  by  legislation;  that  hence  the  provisions  of  section 
184  of  the  Railroad  Law,  which  assume  to  clothe  the  com- 
pany with  power,  by  means  of  an  abandonment,  to  infringe 
the  above  quoted  conditions  of  the  consents,  are  unconstitu- 
tional. Without  undertaking  a  discussion  at  length  of  the 
authorities  so  fully  quoted  in  the  briefs,  I  think  it  is  impor- 
tant to  consider,  first,  that  section  184  of  the  Railroad  Law 
was  in  effect  at  the  time  of  the  granting  of  the  consents  in 
question;  and  second,  that  those  conditions  of  the  consents 
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which  refer  particularly  to  the  Barcelona  branch  all  appar- 
ently had  as  their  design  the  fixing  of  the  rates  of  fare  to 
Barcelona  rather  than  the  making  of  a  condition  which 
should  require  the  operation  of  cars  to  that  point. 

Counsel  for  the  objectors  insist,  however,  that  even  so,  the 
local  consents  or  franchises,  being  for  a  defined  term,  con- 
stitute at  least  an  implied  agreement  on  the  part  of  the  rail- 
road company  to  operate  its  entire  road  for  the  full  length  of 
the  term ;  that  such  condition  having  been  imposed  pursuant 
to  power  vested  in  the  local  authorities  by  the  constitution,  it 
was  beyond  the  power  of  the  Legislature,  by  the  adoption  of 
section  184,  to  empower  the  company  to  avoid  the  obligation 
thus  assumed ;  and  the  Quinby  case  is  referred  to  as  authority 
for  the  proposition  so  advanced.  I  do  not  thus  construe  the 
Quinby  case.  The  extent  of  that  decision  seems  to  have 
been  that,  whether  or  not  the  Legislature  possesses  the  power 
to  regulate  rates  of  fare  which  have  been  fixed  by  local 
authorities  as  conditions  of  their  statutory  consents,  it  has 
not  by  the  provisions  of  the  Public  Service  Commissions 
Law  delegated  such  power  to  the  Commission.  That  ques- 
tion does  not  arise  here,  because  the  right  to  approve  here 
invoked  has  been  expressly  so  delegated  by  the  provisions  of 
section  184  of  the  Railroad  Law. 

In  matter  of  International  Railway  Company  v.  P.  S. 
Comm.,  226  N.  Y.  474,  the  court,  dealing  with  the  subject  of 
conditions  imposed  by  municipalities  in  consents  of  this 
character,  says :  ''  No  contract  can  withdraw  from  the  Legis- 
lature the  power  of  regulation  while  the  consent  of  the 
municipality  to  the  presence  of  the  road  continues.  That  is 
settled  beyond  doubt."  [Citing  Matter  of  Quinby  and  other 
cases].  And  the  court,  dealing  with  the  subject  of  the  condi- 
tion subsequent  annexed  to  the  consent,  further  said :  "  The 
Legislature  may  say  that  subject  to  the  condition  subsequent 
annexed  to  the  consent  of  the  locality,  there  shall  be  a  change 
of  the  motive  power  or  an  increase  of  the  rates.  It  may  say 
that  if  the  local  authorities  do  not  promptly  manifest  the 
election  to  revoke,  the  condition  will  be  waived.     The  doubt 
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is  whether  going  further  it  may  wipe  out  the  condition 
altogether  and  transform  a  consent  that  was  qualified  into 
one  that  is  absolute.  In  deciding  the  Quinby  case,  we  left 
that  question  open,  as  we  leave  it  open  now."  And  further 
elucidating  the  doctrine  of  the  Quinby  case,  the  court  con- 
tinued :  "  We  found  a  limitation  of  the  rate  of  carriage  law- 
fully imposed  by  a  municipality  as  one  of  the  conditions  of 
its  consent.  We  found  nothing  in  the  statute  expressly 
authorizing  its  annulment.  ...  In  default  of  clear  and 
definite  language,  we  followed  the  settled  rule  that  a  statute 
must  be  construed,  if  fairly  possible,  so  as  to  avoid  not  only 
the  conclusion  that  it  is  unconstitutional,  but  also  grave 
doubts  upon  that  scora" 

In  section  184  we  find  the  clear  and  definite  language 
which  was  lacking  in  the  Quinby  case.  We  conclude  that 
the  objection  of  unconstitutionality  is  not  sustained,  and  that 
the  prayer  of  the  petition  should  be  granted. 

All  concur. 
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No.  478:113 

In  the  Matter  of  the  Complaint  of  Isaac  S.  Helleb  and 
Othebs  against  New  York  Telephone  Company  as  to 
toll  rate  between  Woodmere,  L.  I.,  and  the  boroughs  of 
Manhattan  or  Brooklyn,  New  York  city*  [Case  No. 
7040.] 

Decided  March  4.  1920. 

Appearances: 

Isaac  S.  Heller  J  27  William  street,  New  York  city,  a  com- 
plainant, in  person  and  as  attorney  for  other  complainants. 

Clarence  J.  Qalston,  49  Wall  street,  New  York  city, 
individually  and  as  attorney  for  Woodmere  Improvement 
Association  and  others  interested. 

Robert  (7.  Birkhahn,  5  Nassau  street,  New  York  city, 
individually  and  as  attorney  for  others  interested. 

F.  N.  Shepard,  Hewlett,  Nassau  county,  in  person. 

Paul  H.  Bums,  15  Dey  street,  New  York  city,  as  attorney 
for  New  Yoik  Telephone  Company,  respondent. 

Hill,  Chairman: 

This  is  a  complaint  by  a  resident  oi  the  village  of  Wood- 
mere,  Long  Island,  who  is  a  patron  of  the  New  York 
Telephone  Company,  against  the  toll  charge  of  fifteen  cents 
between  Woodmere  and  the  city  of  New  York,  boroughs  of 
Brooklyn  or  Manhattan. 

The  ground  of  the  complaint  is  not  that  the  rate  is  of 
itself,  considering  the  distance,  excessive,  but  that  it  is  dis- 
criminatory as  compared  with  the  five  cent  rate  charged  for 
the  same  toll  service  to  the  adjoining  communities  of  Far 
Eockaway,  Cedarhurst,  Lawrence,  and  Inwood.  The  fact 
is  stated  to  be  that  the  relative  distances  are  substantially 
the  same,  and  that  therefore  there  is  no  sound  reason  for 
the  large  difference  in  the  rate. 

The  apparent  discrimination  thus  complained  of  grows  out 
of  an  adjustment  of  the  territory  in  question  which  was  made 
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by  the  Commission  by  virtue  of  its  order  of  December  16, 
1912  [case  No.  2:971],  on  ft  complaint  of  residents  of  Inwood 
and  other  points,  as  a  result  of  which  the  free  exchange  ter- 
ritory of  what  were  described  as  the  Far  Kockaway  exchange 
and  the  Woodmere  exchange  were  readjusted,  and  what  is 
now  known  as  the  Woodmere  exchaaige  was  substituted  for 
the  then  Cedarhurst  exchange.  Inwood,  Lawrence,  and 
Cedarhurst  were  thus  thrown  into  the  Far  Rockaway 
exchange,  and  thereby  automatically  received  the  benefit  of 
a  then  existing  fifteen  cent  toll  rate  between  the  Far  Rocka- 
way exchange  area  and  New  York.  The  Far  Rockaway 
central  ofiice  is  within  the  boundaries  of  the  city  of  New 
York,  and  the  toll  rate  from  points  within  the  area  of  that 
exchange  to  the  city  of  New  York  has  thus  since  followed 
the  toll  rates  applicable  to  points  within  the  city  of  New 
York.  The  result  is  that  at  present,  by  virtue  of  an  adjust- 
ment of  the  rates  in  the  city  of  New  York,  the  subscribers' 
toll  rate  has  been  reduced  to  five  cents. 

On  the  other  hand,  the  subscribers'  toll  rate  from  the 
Woodmere  exchange  falls  into  the  category  of  exchanges 
lying  outside  of  and  contiguous  to  the  boundaries  of  the  city 
of  New  York,  in  what  might  be  called  the  first  zone  outside 
of  said  city,  and  thus  came  to  be  fixed  at  twenty  cents,  since 
reduced  to  fifteen  cents. 

In  the  order  of  December  16,  1912,  above  referred  to,  this 
apparent  discrimination  received  the  attention  of  the  Com- 
mission. The  toll  rate  from  Woodmere  was  then  twenty 
cents,  and  the  order  reqited  that  "  The  present  twenty  cent 
rate  between  the  so  called  Woodmere  exchange  territory  and 
Manhattan  remains  in  effect.  As  to  such  charge  the  Com- 
mission expresses  no  opinion  at  this  time.  The  discontinu- 
ance of  mileage  charges  in  that  new  exchange  area  [meaning 
the  readjusted  Woodmere  exchange  territory]  will  result  in 
considerable  reductions  to  a  great  many  of  the  subscribers 
there  located,  even  with  a  twenty  cent  rate  to  Manhattan. 
Whether  a  fifteen  cent  rate  to  and  from  Manhattan  for  the 
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Woodmere  exchange  subscribers,  which  include  those  at 
Hewlett,  should  be  made  effective,  is  a  matter  not  passed 
upon  in  any  respect  in  this  proceeding." 

It  is  quite  clear,  therefore,  that  the  apparent  discrimina- 
tion arises,  not  because  the  Woodmere  rate  is  unreasonable 
in  itself,  but  from  the  fact  that  Inwood,  Cedarhurst,  and 
Lawrence,  although  lying  just  outside  the  boundaries  of  the 
city  of  New  York,  still  being  included  in  the  Far  Rockaway 
exchange  area,  get  the  benefit  of  the  fact  that  the  Far  Rocka- 
way central  office  is  within  the  city  of  New  York,  and  it  thus 
happens  that  by  reason  of  the  formula  applied  by  the  tele- 
phone company  uniformly  throughout  the  State  of  New 
York  in  the  making  of  toll  rates,  these  three  communities 
obtain  the  advantage  of  being  included  in  the  Far  Bockaway 
area  and  thus  enjoying  the  toll  rate  applying  thereto.  On 
the  other  hand,  if  we  should  use  this  fact  as  a  reason  for 
readjusting  the  toU  rates  from  the  Woodmere  exchange  area 
to  New  York,  it  would  follow  that  the  toll  rates  from  all 
other  exchange  areas  in  the  first  zone  equidistant  from 
New  York  would  have  to  be  reconsidered  on  the  same  ground. 

We  assume  that  the  complainant  and  those  in  sympathy 
with  him  are  not  particularly  anxious  to  deprive  certain  of 
their  neighbors  of  an  advantage  which  they  seem  fortunate 
enough  to  have  secured  through  a  mechanical  application  of  a 
general  formula,  at  least  unless  such  deprivation  would  result 
to  the  advantage  of  the  Woodmere  area.  Obviously,  if  there 
does  exist  a  discrimination  which  calls  for  correction,  the 
remedy  is  to  be  found,  not  by  decreasing  the  Woodmere  rate 
but  by  eliminating  the  advantage  which  this  narrow  strip 
of  territory,  including  Inwood,  Cedarhurst,  and  Lawrence, 
seems  to  be  enjoying.  The  application  of  this  remedy,  if 
on  consideration  it  should  be  found  proper,  would  not,  how- 
ever, inure  to  the  benefit  of  the  complainants.  It  would  in 
the  abstract  vindicate  the  principle  of  equality  of  treatment, 
although  from  a  practical  standpoint  the  telephone  company 
alone  would  receive  any  financial  advantage. 
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It  would  seem  that  the  only  course  foj  the  Commission  to 
pursue  is  to  dismiss  this  complaint  and  consider  any  needed 
revision  of  the  toll  rate  to  the  city  of  New  York  from  Inwood, 
Lawrence,  and  Cedarhurst  in  connection  with  the  subject 
of  New  York  interzone  toll  rates  when  and  as  that  subject 
may  hereafter  come  before  it  for  disposition.  The  period 
of  the  continuation  of  the  present  New  York  rates  expires 
during  the  current  calendar  year,  and  no  doubt  the  entire 
subject  will  come  before  the  Commission  at  an  early  date. 

Opinion  presented  by  Chairman  Hill  was  concurred  in  by 
Commissioners  Irvine,  Barhite,  and  Fennell;  Commissioner 
Barhite  stating  that  in  his  opinion  the  matter  of  the  zone 
rates  referred  to  should  be  taken  up  before  October  1st ;  and 
Commissioner  Fennell  stating  that  he  does  not  agree  that  the 
determination  of  the  question  raised  in  this  case  should  be 
postponed  until  October  1st.  Commissioner  Eellogg  dis- 
sented from  the  Chairman's  opinion  and  filed  an  opinion. 


Kellogg,  Commissioner,  dissenting: 

By  order  of  this  Commission  entered  September  16,  1919, 
the  telephone  toll  rate  between  the  various  ^ones  in  the  city 
of  New  York  was  limited  to  a  maximum  of  five  cents.  This 
rate  fixed  by  order  of  this  Commission  must  be  deemed  to  be 
reasonable. 

The  most  southeasterly  exchange  in  the  city  of  New  York 
is  the  Far  Rockaway  exchange,  in  the  borough  of  Queens. 
It  is  near  the  city  line.  By  an  order  made  by  this  Commis- 
sion December  16,  1912,  in  case  No.  2971,  the  adjacent 
villages  of  Cedarhurst,  Lawrence,  and  Inwood,  in  the  county 
of  Nassau,  are  served  by  this  exchange,  and  are  thus  enjoying 
a  toll  rate  to  other  zones  in  the  city  of  New  York  of  five 
cents,  to  the  same  effect  as  if  th^  were  actually  within 
Queens  borough. 
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The  nezt  exchange  to  the  east  is  that  of  Woodmere.  IJndei 
the  present  tariff  subscribers  served  by  it  pay  a  fifteen  ceni 
toll  to  the  boroughs  of  Manhattan  and  Brooklyn,  as  dis- 
tinguished from  the  five  cent  toll  paid  in  the  Far  Rockaway 
exchange  area. 

This  very  marked  distinction,  whereby  the  cost  is  trebled 
with  substantially  no  increase  of  distance  for  the  same  service, 
is  an  unreasonable  disadvantage  to  the  complaining  locality 
of  Woodmere,  under  subdivision  3  of  section  91  of  the  Public 
Service  Commissions  Law,  which  reads  as  follows : 

No  telegraph  corporation  or  telephone  corporation  shall  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any  person,  cor- 
poration or  locality,  or  subject  any  particular  person,  corporation  or 
locality  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever. 

It  is  quite  true  that  increases  of  distance  warrant  increased 
charges,  and  that  zones  must  be  created  whose  distinct  boun- 
daries mark  a  line  of  increase  from  the  lesser  to  the  greater 
charge.  It  is  also  true  that  this  necessarily  works  to  some 
disadvantage  to  those  close  to  the  boundary,  who  being  beyond 
it  must  pay  a  greater  rate  than  their  more  fortunate  near 
neighbor  the  other  side  of  the  line. 

The  city  line  forms  a  natural  line  of  limitation  of  zone, 
and  the  inclusion  of  the  villages  of  Lawrence,  Inwood,  and 
Cedarhurst  within  the  privileges  enjoyed  by  the  actual  inhabi- 
tants of  the  city  does  not  affect  the  questions  now  before  us. 
They  may  or  they  may  not  be  entitled  in  fairness  to  the  same 
rate  as  the  residents  of  Far  Rockaway  served  by  the  same 
exchange.  However  that  may  be,  or  wherever  a  zonal  boun- 
dary is  drawn,  there  should  not  be  an  increase  from  five  to 
fifteen  cents,  at  least  in  a  situation  such  as  is  experienced  at 
Woodmere,  where  the  villages  are  contiguous  and  are  sepa- 
rated only  by  imaginary  lines. 

Some  increase  in  charge  would  seem  to  be  proper  and 
natural,  and  five  cents  additional  added  at  each  zone  line 
could  not  properly  be  complained  of,  but  the  increase  to  fif- 
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teen  cents  seems  to  be  too  abrupt,  and  is  on  unjust  discrimina- 
tion against  the  locality  which  the  statute  sought  to  prevent. 
Of  course  this  principle  extended  would  require  the  inclusion 
of  other  localities  similarly  situated,  if  such  there  be,  in  a 
ten  cent  zone  adjacent  to  the  city  of  New  York  immediately 
surrounding  the  five  cent  zone. 


Glex  v.  Mohawk  Edison  Co.  119 

No.  470  :  119 

In  the  Matter  of  the  Complaint  of  Horatio  G.  Glen  of 
the  city  of  Schenectady  against  Mohawk  Edison  Com- 
pany, Inc.,  as  to  practice  in  respect  to  electric  wires  in 
buildings  being  inclosed  in  metal  pipes,  and  the  placing  of 
electric  meters.      [Case  No.  7067.] 

An  electric  lighting  company  has  no  legal  right  arbitrarily  to  pre- 
scribe the  location  in  a  building  which  must  be  provided  by  the  owner 
for  the  installation  of  the  meter. 

So  long  as  the  equipment  is  safe  and  sufficient,  and  a  place  which  is 
safe  and  reasonably  accessible  is  provided  for  the  meter  installation, 
the  owner  is  entitled  to  service,  if  the  statutory  requirements  as  to 
other  matters  have  been  complied  with. 

A  regulation  that  wires  from  the  service  to  the  meter  must  run  in 
conduits  promotes  safety,  and  therefore  is  reasonable  and  should  be 
complied  with. 

Decided  March  9, 1920. 

Appearances: 

Horaiio  O.  Olen,  Schenectady,  the  complainant,  in  person. 

Z>.  E.  Peck,  Law  Department  General  Electric  Company, 
Schenectady,  for  respondent. 

Eelloog,  Commissioner: 

In  this  proceeding  the  complainant,  in  behalf  of  himself 
and  other  property  owners  in  the  city  of  Schenectady,  criti- 
cises certain  regulations  adopted  and  practices  followed  by 
the  respondent  in  regard  to  the  location  of  meters  and 
placing  of  wires  in  iron  conduits. 

By  regulations  of  the  company  adopted  September  1, 
1915,  and  renewed  March  1,  1919,  it  assumes  to  prescribe 
certain  requirements  as  to  the  place  in  which  meters  should 
be  located  in  buildings,  and  as  to  the  protection  of  wires  by 
inclosing  same  in  iron  conduits.  The  regulations  require, 
with  certain  exceptions,  the  installation  of  meters  in  cellars. 
Thqr  also  require  that  "All  wires  from  the  service  to  the 
meter  must  be  run  in  exposed  iron  conduits  not  smaller  than 
three-fourths  inch". 
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By  requiring  the  infltallation  of  the  meter  in  the  cellar, 
and  the  placing  of  the  wires  in  iron  conduits  from  the  point 
where  they  attach  to  the  upper  part  of  the  building,  running 
thence  down  along  the  side  of  the  building  and  into  the 
cellar  to  the  meter,  the  cost  of  construction  is  Somewhat, 
although  not  materially,  increased,  and  the  presence  of  the 
conduit  on  the  outside  of  the  building  is  claimed  to  be 
unsightly. 

In  instances  where  a  tenant  has  moved  out  of  a  building, 
and  the  meter  which  was  placed  to  the  upper  stories  of  the 
building  has  been  removed,  the  company  has  sometimes 
insisted  on  having  the  wiring  in  the  house  rearranged  so 
that  the  meter  may  be  placed  in  the  cellar  before  rendering 
service  to  a  subsequent  tenant.  This,  together  with  the  con- 
struction of  the  conduit  to  protect  the  wires,  has  entailed 
upon  the  landowner  an  expense  which  is  said  to  be  unreason- 
able and  unnecessary. 

The  issues  joined  upon  this  complaint  and  answer  are 
placed  directly  within  the  jurisdiction  of  this  Commission 
by  subdivision  5  of  section  66  of  the  Public  Service  Com- 
missions Law,  which  provides,  among  other  things,  in  refer- 
ence to  gas  corporations  and  electrical  corporations,  that 
"  Whenever  the  Commission  shall  be  of  opinion  .  .  .  that 
.  .  .  the  acts  or  regulations  of  any  such  .  .  .  corpora- 
tion .  .  .  are  unjust,  unreasonable  ...  or  in  anywise 
in  violation  of  any  provision  of  law,  the  Commission  shall 
determine  and  prescribe  .  .  .  the  just  and  reasonable  acts 
and  regulations  to  be  done  and  observed  ". 

The  problem  involved  requires  for  its  solution  the  exami- 
nation and  determination  of  the  rights  respectively  of  the 
lighting  corporation  and  the  prospective  consumer. 

By  article  7  of  the  Transportation  Corporations  Law  cer- 
tain valuable  rights  are  given  to  this  class  of  corporations 
in  reference  to  various  matters,  including  valuable  privileges 
as  to  the  occupancy  of  public  streets  and  public  places,  with 
the  consent  of  the  municipal  authorities.  In  view  of  these 
valuable  and  necessary  rights  granted  to  such  corporations, 
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certain  duties  are  imposed  upon  them  for  the  benefit  of  the 
public 

By  section  62  a  very  imperative  and  unquestionable  duty 
is  imposed  upon  electric  light  corporations,  in  reference  to 
furnishing  of  electricity  to  the  owner  or  occupant  of  any 
building  or  premises  within  one  hundred  feet  of  its  wires. 
This  duty  is  imposed  notwithstanding  there  may  be  unpaid 
bills  due  from  a  previous  tenant,  and  an  onerous  penalty 
is  prescribed  for  the  n^lect  to  furnish  electric  light  for  ten 
days  after  demand  therefor.  This  penalty  is  fixed  at  the 
sum  of  ten  dollars,  plus  five  dollars  for  each  additional  day 
of  delay  after  the  first  ten  days. 

This  severe  penalty  has  heen  strictly  applied  by  the  courts, 
notably  of  late  in  the  Court  of  Appeals  in  the  case  of  Tismer 
V.  New  York  Edison  Company^  decided  February  24,  1920, 
in  which  a  jud^prient  against  the  company  for  three  years 
of  penalties,  the  full  period  of  the  statute  of  limitations,  was 
sustained.  In  that  case  the  company  insisted  that  the  pros- 
pective customer  should  furnish  a  certificate  of  approval  of 
the  Board  of  Underwriters,  which  board  required  the  pay- 
ment of  a  fee  of  two  dollars  and  fifty  cents  before  issuing 
the  certificate,  which  small  amount  the  prospective  customer 
refused  to  pay. 

This  duty  of  furnishing  electric  light,  imposed  upon  cor- 
porations formed  for  that  purpose,  is  accompanied  with  the 
privilege  on  the  part  of  the  company  of  going  at  all  times 
into  a  building  where  such  light  is  being  furnished,  for  the 
purpose  of  examining  meters,  fixtures,  and  other  fittings, 
and  a  preliminary  deposit  can  be  demanded  to  secure  pay- 
ment for  the  current  furnished ;  and  upon  refusal  or  neglect 
at  any  time  to  pay  for  the  service,  the  company  may  enter 
upon  the  premises  and  remove  the  meter. 

The  duty  to  serve  the  public,  recognized  by  the  penalty 
prescribed  by  the  statute,  results  not  alone  from  this  statute, 
but  arises  from  the  acceptance  of  the  franchise  by  a  corpora- 
tion.    {People  ex  rel.  Cayuga  Power  Corporation  v.  Public 
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Service  Commission,  226  N.  Y.  527,  and  cases  cited  on 
p.  532.) 

The  only  restriction  upon  this  right  to  demand  and 
receive  electric  light  from  such  a  lighting  corporation,  grow- 
ing out  of  the  nature  of  the  transaction,  is  the  right  of  the 
company  to  insist  upon  the  suflSciency  and  safety  of  the 
equipment  of  the  applicant.  This  right  of  the  company, 
following  a  decision  in  regard  to  a  similar  right  of  a  gas 
company,  as  determined  in  the  Court  of  Appeals  in  Schmeer 
v.  Gas  Light  Co.,  147  N".  Y.  529,  has  been  recognized  by  the 
comrts.     (See  Tismsr  case,  supra.) 

In  a  case  decided  by  the  First  District  Commission, 
December  24,  1918,  a  question  as  to  the  right  of  an  electric 
corporation  to  prescribe  conditions  additional  to  those  of  the 
statute  was  discussed  at  length  by  Chairman  Hubbell.  After 
reviewing  the  various  safeguards  provided  by  the  law  itself, 
he  proceeds  as  follows: 

"  It  would  thus  seem  that  the  Legislature  itself  has  undertaken  to 
regulate  and  prescribe  in  great  detail  the  conditions  precedent  to  the 
right  of  a  person  to  receive  electric  service  and  the  obligation  of  the 
utility  to  furnish  service.  These  conditions  can  not  be  increased  by  the 
utility,  any  more  than  they  can  be  diminished  by  the  consumer^  and 
when  a  consumer  has  complied  with  the  statutory  regulations  he 
becomes  entitled  to  have  service  furnished  to  him,  the  only  recognized 
qualifications  being  that  the  company  may  make  reasonable  rules  and 
regulations  as  to  the  sufficiency  and  safety  of  the  equipment  of  the  per- 
son applying  for  gas  and  electricity.  (Citing  Tismer  v.  TfeMO  York 
Edison  Co,,  170  App.  Div.  647.)  Once  a  consumer  has  complied  with 
the  prerequisites  of  the  statute,  he  may  not  lawfully  be  denied  service 
by  the  company.  (Citing  People  ex  reL  Perceval  v.  Public  Service 
Commission,  163  App.  Div.  705.)" 

There  may  be,  however,  a  further  qualification  of  this 
absolute  right  of  the  prospective  customer  to  demand  elec- 
tric lighting  service  inherent  in  the  nature  of  the  contract, 
and  that  is  that  the  meter  must  be  so  placed  as  readily  to  be 
accessible  without  danger  to  an  employee  of  the  company 
desiring  to  read  or  inspect  the  same.  But  beyond  this  the 
company  can  not  go  under  the  provisions  of  law.  It  has  no 
right  to  dictate  as  to  the  place  in  his  building  where  a  land- 
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owner  shall  provide  for  the  installation  of  a  meter  except 
to  the  limited  extent  above  indicated.  This  would  seem  to 
be,  under  the  authorities  referred  to,  a  matter  upon  which 
the  individual  landowner  may  exercise  his  taste  and  judg- 
ment, and  as  to  which  the  company  can  not  interfere  so  long 
PS  the  meter  is  not  placed  in  a  dangerous  or  inaccessible 
position. 

It  would  seiem,  therefore,  that  the  requirements  that  the 
meter  should  be  placed  in  cellars  in  the  city  of  Schenectady 
is  beyond  the  power  of  the  company  to  demand  or  enforce, 
and  that  an  insistence  upon  such  a  requirement  would  render 
the  company  liable,  under  the  statute,  to  the  penalty  pro- 
scribed, if  the  prospective  customer  provides  a  place  which 
is  safe  and  reasonably  accessible. 

As  to  the  requirement  for  the  installation  of  the  wires 
from  the  service  to  the  meter  in  an  iron  conduit,  another 
question  arises.  The  evidence  indicates  that  unprotected 
"wires  are  dangerous.  This  danger  may  be  avoided  by  the 
installation  required.  Therefore,  this  regulation  is  entirely 
within  the  power  of  the  company,  and  should  be  respected 
and  enforced. 

If  the  foregoing  is  correct,  an  order  should  be  entered 
herein  determining  and  prescribing  that  the  requirements 
that  the  meter  shall  be  installed  in  the  cellar,  or  any  other 
arbitrarily  designated  place  in  a  building,  is  unjust  and 
unreasonable,  and  in  violation  of  law;  that  a  regulation 
providing  for  the  installation  of  meters  at  any  place  within 
a  building  which  is  safe  and  reasonably  accessible,  shall  be 
deemed  to  be  adequate ;  and  that  a  regulation  that  all  wires 
from  the  service  to  the  meter  must  run  in  iron  conduits  is 
just  and  reasonable. 

All  concur. 
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Petition  of  Antoni  Licewicz,  also  known  as  Anthony 
Lynch,  under  chapter  667,  laws  of  1915,  for  a  certificate 
of  public  convenience  and  necessity  for  the  operation  of 
a  stage  rente  by  auto  buses  in  the  cities  of  White  Plains 
and  New  Kochelle,  it  being  proposed  that  the  route  shall 
also  be  operated  between  said  cities.     [Case  No.  7307.] 

Decided  March  9,  1920. 

Appearances: 

Eben  H.  P.  Squire j  21  Grand  street.  White  Plains,  as 
attorney  for  applicant,  Antoni  Licewicz,  also  known  as 
Anthony  Lynch,  who  also  appears  in  person. 

Addison  Scoville,  2396  Third  avenue.  New  York  city, 
as  attorney  for  The  Westchester  Electric  Railroad  Company. 

L.  8.  Miller,  105  West  53rd  street,  New  York  city,  for 
New  York,  Westchester  and  Boston  Railway  Company. 

Eugene  F.  McKinley,  City  Realty  Building,  White 
Plains,  as  attorney  for  The  Westchester  Street  Railroad 
Company  and  New  York  and  Stamford  Railway  Company. 

Fennell,  Commissioner: 

Antoni  Licewicz,  also  known  as  Anthony  Lynch,  a  resi- 
dent of  White  Plains,  desires  to  conduct  an  auto  bus  route 
from  the  business  center  of  White  Plains  to  the  business 
center  of  New  Rochelle,  a  distance  of  about  ten  miles.  He 
has  received  municipal  consents  for  such  purpose  from  both 
cities.  The  portion  of  the  city  of  White  Plains  through 
which  it  is  proposed  to  operate  the  auto  bus  line  is  now 
served  by  the  street  railroad  of  The  Westchester  Street  Rail- 
road Company.  The  territory  in  the  town  of  Mamaroneck 
and  the  city  of  New  Rochelle  through  which  it  is  proposed 
to  operate  the  auto  bus  line  is  now  served  by  the  street  rail- 
roads of  the  New  York  and  Stamford  Railway  Company 
and  The  Westchester  Electric  Railroad  Company. 
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The  proposed  auto  bus  line  competes  with  the  trolley  lines 
between  the  termini  in  the  two  cities,  and  substantially 
parallels  them  for  about  four  and  one-half  miles,  or  nearly 
one-half  of  the  total  distance. 

It  was  testified  by  the  president  of  The  Westchester  Street 
Railroad  Company  that  the  zone  from  White  Plains  to  the 
south  line  of  Scarsdale  produced  an  operating  deficit  for 
the  month  of  November,  1919,  stated  to  be  an  average  month, 
of  $188.61,  including  neither  taxes  nor  interest;  that  the 
capital  allocated  to  this  zone  would  be  about  $160,000.  He 
also  testified  that  the  operation  of  the  Mamaroneck  line  from 
White  Plains  to  Chatsworth  avenue,  Larchmont,  for  eleven 
months  ended  November  30,  1919,  shows  an  operating  loss 
of  $34,657.67,  including  neither  taxes  nor  interest. 

It  appears  from  an  exhibit  filed  that  The  Westchester 
Electric  Railroad  Company  had  an  operating  income  after 
payment  of  taxes  for  the  six  months  ended  December  31, 
1919,  of  $6551.89,  with  interest  deduction  of  $57,060.84, 
leaving  a  deficit  of  $50,508.95  for  the  six  months. 

The  applicant  testified  that  he  contemplated  investing 
$5000  in  two  auto  buses;  that  he  expected  receipts  of  $50 
a  day;  that  his  schedule  called  for  one  trip  each  way  each 
hour  for  fourteen  hours  a  day.  Assuming  a  mileage  cost 
of  twenty  cents,  his  daily  cost  would  be  $56 ;  at  twelve  cents 
a  mile,  it  woiild  be  $33.60.  If  he  were  granted  all  he  asks 
his  project  does  not  look  very  profitable.  He  also  testified 
that  an  operation  between  the  city  line  of  White  Plains  and 
the  city  line  of  New  Rochelle  would  not  be  profitable. 

The  granting  of  a  certificate  of  convenience  and  necessity, 
with  the  usual  limitations  upon  the  carriage  of  passengers 
between  competing  points  and  upon  parallel  portions  of 
routes,  would  not  warrant  the  proposed  ten  mile  operation. 

Objections  were  made  at  the  hearing  that  preliminary 
steps  taken  by  petitioner  were  insufiicient,  and  that  there 
were  fatal  defects  in  the  proceedings  taken  prior  to  this 
application  and  upon  which  it  is  founded.     The  disposition 
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of  the  case  upon  the  merits  makes  tmnecessary  a  discussion 
op  determination  of  the  questions  raised  by  the  objectors. 

It  would  seem  that  public  convenience  and  necessity  do 
not  require  the  operation  of  said  auto  bus  line. 

An  order  has  been  made  accordingly. 

All  concur. 
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Petition  of  Auburn  and  Syracuse  Electric  Railroad 
Company  under  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  for  permission  to  increase  passenger 
fares.      [Case  No.  6074.] 

1.  An  electric  railroad  corporation  operates  a  city  system  and  an 
interurban  line  entering  the  city  over  the  tracks  of  the  city  system. 
On  the  interurban  line  freight  service  is  afTorded.  In  an  inquiry 
as  to  a  reasonable  rate  for  urban  passenger  service  no  portion  of  the 
freight  revenues  should  be  credited  to  the  city  operations,  but  the 
interurban  line  should  be  charged  for  the  maintenance  of  way  and 
power  used  by  the  freight  cars.  These  charges  should  be  apportioned 
on  the  basis  of  weighted  cars. 

2.  General  and  miscellaneous  expenses  of  the  city  system  which  can 
not  be  allocated  should  be  apportioned  on  the  ratio  borne  by  allocable 
city  expenses  to  the  entire  expenses  of  the  system. 

3.  The  Auburn  and  Syracuse  Electric  Railroad  Company  authorized 
to  charge  an  urban  rate  of  seven  cents  for  passenger  transportation 
upon  its  system  in  the  city  of  Auburn. 

Decided  March  9,  1920. 

Appearances: 

Nottingham^  Nottingham  &  Edgcomb  (by  Ernest  I.  Edg- 
comb),  530-541  Onondaga  County  Savings  Bank  Building, 
Syracuse,  attorneys  for  applicant. 

William  J.  Harvie,  Auburn,  General  Manager  of  applicant. 

William  8.  Elder,  Corporation  Counsel,  for  City  of 
Auburn. 

/.  P.  Jaeckelj  City  Manager  of  Auburn. 

Irvine,  Commissioner: 

This  case,  presented  first  in  1917,  sought  an  increase  in 
rates  within  the  city  of  Auburn  and  within  the  city  of  Syra- 
cuse from  five  cents  to  six  cents.  December  31,  1918,  the 
increase  was  permitted  in  the  city  of  Auburn  and  imme- 
diately adjoining  territory.  (Petition  of  Auburn  and  Syra- 
cuse Electric  Railroad  Company,  7  P.  S.  C.  Reports,  2nd 
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District,  371.)  The  petitioner  now  asks  further  increase 
within  the  same  territory  to  seven  cents.  The  operations 
within  the  city  of  Auburn  are  conducted  under  various  fran- 
chises granted  to  the  applicant  and  its  predecessors,  some 
of  which  at  least  contain  provisions  restricting  the  fare  to 
be  charged  within  the  territory  herein  involved  to  five  cents. 
This  restriction  was  in  1918  waived  so  as  to  permit  the 
Commission,  after  investigation  and  if  found  necessary,  to 
authorize  a  rate  of  six  cents.  The  City  of  Auburn,  on 
January  13,  1920,  further  waived  such  restriction,  under 
certain  conditions,  so  as  to  permit  a  further  investigation 
and  a  fare  not  to  exceed  seven  cents  within  the  same  limits. 
The  Auburn  and  Syracuse  Electric  Railroad  Company 
operates  the  city  system  within  the  city  of  Auburn.  Its 
so  called  city  lines  are  entirely  within  the  city  except  for 
two  extensions,  each  leading  some  distance  outside  the  city 
limits  to  the  southward  to  a  point  at  the  foot  of  Owasco 
Lake,  and  one  line  leading  out  an  extension  of  Franklin 
street  eastwardly  from  the  city  to  Soule  Cemetery.  The 
company  also  operates  an  interurban  line  from  the  center  of 
Auburn  into  the  city  of  Syracuse,  entering  the  city  of  Syra- 
cuse over  tracks  of  the  New  York  State  Railways.  The 
interurban  cars  enter  and  leave  the  city  of  Auburn  by  means 
of  the  Franklin  (Street  line.  Local  city  cars  furnish  service 
by  the  two  roads  to  Owasco  Lake.  There  is  also  local  car 
service  on  the  Franklin  Street  line  to  a  point  near  the  eastern 
city  limits  where  the  company  maintains  car-houses.  From 
this  point  eastwardly  to  and  from  Soule  Cemetery  the  local 
service  is  performed  by  the  interurban  cars.  The  sole  diffi- 
culty in  examining  the  financial  results  of  the  city  operation 
is  in  making  a  proper  apportionment  of  the  expenses  between 
the  interurban  line  and  the  city  system.  It  is  true  that  the 
Owasco  Lake  lines  present  some  features  of  extra-city  opera- 
tion, but  they  are  operated  as  a  part  of  the  city  system  by 
local  cars  and  the  traffic  is  essentially  urban  in  charaxjter. 
There  is  no  reason  why  these  lines  and  their  operation  should 
not  be  considered  an  integral  part  of  the  city  system.     On 
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the  interurban  line  the  tariffs  are  so  constructed  as  to  yield 
a  city  fare  between  all  points  from  Soule  Cemetery  to  the 
Auburn  terminus,  with  transfer  privileges  as  upon  other 
city  lines.  In  the  revenues  presented  there  is  therefore 
credited  to  the  city  operation  a  city  fare  for  every  interurban 
passenger  carried  on  interurban  cars  into  or  out  from  the 
city.  It  is,  therefore,  proper  to  consider  the  interurban  line 
as  far  as  Soule  Cemetery  as  a  part  of  the  city  system  both 
as  to  revenues  and  expenses.  The  evidence  was  presented 
on  behalf  of  the  applicant  upon  the  same  theory  as  in  the 
application  of  December,  1918.  This  method  was  then 
accepted  by  the  Commission  as  fair  for  the  purpose  in  view, 
but  Commissioner  Cheney  added,  "If  any  errors  of  judg- 
ment have  been  made  in  this  apportionment  they  have  been 
such  as  tend  to  increase  the  apparent  net  revenue  of  the  city 
lines".  The  case  then  seemed  so  urgent  that  the  Commis- 
sion thus  accepted  the  showing  after  it  had  been  found  on 
examination  to  work  no  possible  injustice  to  the  city.  Inas- 
much as  the  city  rates  may  very  likely  again  be  called  in 
question  and  there  may  arise  controversies  over  interurban 
rates,  it  is  now  felt  that  in  this  examination  an  effort  should 
be  made  to  establish  a  basis  of  accounting  which  can  be 
observed  in  future  cases  where  different  interests  might  be 
presented  for  consideration. 

In  addition  to  the  passenger  business,  the  company 
operates  freight  cars  between  Auburn  and  Syracuse.  In  the 
former  case,  the  city  operation  was  credited  with  a  propor- 
tion of  the  freight  revenue.  This  was  ascertained  on  a  mile- 
age basis.  The  freight  line  is  twenty-seven  miles  in  length, 
and  three  miles  is  west  of  Soule  Cemetery.  The  city,  there- 
fore, was  credited  with  one-ninth  of  the  freight  revenue,  and 
expenses  were  apportioned  as  in  the  case  of  passenger  opera- 
tion. The  freight  business  is  exclusively  interurban.  We 
are  here  dealing  solely  with  urban  passenger  rates.  To 
apportion  freight  revenues  to  city  operations  would  lead  to 
their  reduction  from  interurban  revenue  should  a  question 
as  to  the  latter  arise.  We  think  a  better  method  is  to  exclude 
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altogether  freight  reyenues  from  the  calculations,  to  charge 
against  the  interurban  operations  a  proper  proportion  of 
maintenance  of  way  and  structures  and  power,  and  to  deduct 
altogether  from  the  city  operating  expenses  this  proportion 
and  the  wages  of  freight  motormen  and  conductors.  This 
has  been  done.  The  apportionment  of  maintenance  of  way 
and  power  is  based  on  the  weighted  car  basis,  that  is  to  say, 
by  using  the  proportion  that  the  product  of  the  weight  of 
the  freight  cars  multiplied  by  the  distance  traveled  bears  to 
the  weight  of  all  cars  multiplied  by  the  distance  traveled. 
This  ought  to  afford  an  approximately  exact  apportionment 
of  the  two  items.  This  correction,  while  necessary  for  the 
purposes  above  stated,  is  not  sufficient  in  amount  to  affect 
the  determination  of  the  case  now  before  us. 

Another  adjustment  of  more  serious  practical  consequence 
is  that  of  apportioning  general  and  miscellaneous  expenses. 
The  company  charged  to  the  city  operation  a  sum  based  upon 
the  proportion  that  the  city  revenues  bear  to  the  entire  reve- 
nues. This  method  is  one  not  infrequently  used,  but  as 
related  to  operating  expenses  it  is  clearly  defective  as  involv- 
ing the  assumption  that  expenses  are  necessarily  apportioned 
to  revenues.  If  this  were  true  there  could  be  no  basis  what- 
soever for  fixing  rates,  because  whatever  they  might  be  the 
expenses  would  rise  or  fall  with  the  increase  or  reduction 
of  the  revenue.  There  is  no  method  very  satisfactory  of 
apportioning  such  general  expenses,  but  on  the  whole  a 
more  nearly  accurate  result  can  be  attained  by  assuming 
that  the  general  and  miscellaneous  expenses  are  proportioned 
to  the  allocable  expenses.  This  method  has  been  pursued, 
with  the  result  of  charging  against  the  city  operation  for  the 
year  1919  about  $9000  more  than  appears  in  the  company's 
exhibits. 

In  other  respects  than  those  above  mentioned  the  method 
adopted  in  1918  has  been  pursued.  Direct  allocations  are 
made  wherever  practicable,  and  where  apportionments  have 
been  necessary  they  are  based  upon  generally  accepted 
methods  set  forth  at  length  in  the  evidence  of  the  auditor 
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of  the  company.  To  repeat  them  here  would  require  unneces- 
sary detail.  So  adjusted,  we  obtain  the  following  income 
account  for  the  city  system  as  hereinabove  defined  for  the 
year  1918,  when  the  five  cents  fare  was  in  effect  for  nearly 
the  entire  year,  and  for  1919  when  the  six  cents  fare  was 
in  effect. 

auburn  and  SYRACUSE  ELECTRIC  RAILROAD  COMPANY 
StaUmerU  o/Incomet  Inertaud  Fare  Zone  {revised  from  company' »  ezhibitt) 


Item 


12  montha  ended 
December  31 


1918 


1019 


Eaminffs: 
Revenue  from  traasportation: 

Paaaenicer  revenue 

Chartered  oar  revenue 


Total. 


Other  street  railroad  revenue: 

Advertising  and  other  privileses 

Rent  from  tracks  and  facilities 

Rent  from  buUdingR  and  other  property , 
Park  and  resort  revenue 


Total 

Gross  earnings  from  operation. 


Operating  expenses: 
Maintenance  of  way  and  structures , 

Maintenance  of  equipment 

Conducting  transportation 

Traffic 

General  and  miscellaneous 


Total. 


Net  earnings  from  railroad  operation . 
Leas  taxes  accrued 


Ineome  less  operating  expenses  and  taxes , 

Non-operating  revenue: 

Interest  revenue 

Miscellaneous 


Total. 


Gross  income 

Deductions  from  income,  except  interest: 

Track  and  terminal  privileges 

Subway  rental 


Total 

Income  applicable  to  capital  investment , 


DoUare 

218.507.93 
09.00 


Dollare 

259,895.80 
162.31 


218.576.93 


260.058.11 


989.40 
6.020.82 

392.80 
4.475.00 


1,760.15 

6,067.87 

472.36 


11,878.02 


8.290.38 


230.454.95 


268,348.49 


41,129.39 

29.399.64 

146,206.57 

6.668.58 

30.160.00 


38,631.47 

31.321.39 

155.335.68 

1.571.39 

43,418.00 


253.564.18 


270,277.93 


*23, 109.23 
10.917.29 


•1.929.44 
9.669.03 


*34.026.52 


♦11.598.47 


3.682.98 
1,052.85 


3.859.43 
806.86 


4.735.83 


4.666.29 


♦29.290.69 

4.800.00 
1,718.76 


♦6.932.16 


6.518.76 


♦35.809.45 


♦6.932.16 


♦Deficit. 


This  shows  a  deficit  from 
six  cents  fare  of  $1929.44,  a 


railroad  operation  under  the 
deficit  after  paying  taxes  of 
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$11,598.4:7,  and  of  income  applicable  to  capital  investment 
of  $6932.16.  Interest  on  bonds  is  not  deducted.  On  the 
face  of  this  showing  no  inquiry  into  the  value  of  the  prop- 
erty is  necessary.  The  city  system  is  of  very  considerable 
extent  and  the  equipment  seems  adequate  and  in  good  con- 
dition. It  is  certainly  entitled  to  earn  some  return  and  more 
than  can  be  hoped  under  present  conditions  even  from  the 
proposed  increase  in  fare.  Furthermore,  the  evidence  shows 
that  the  platform  men  are  receiving  lower  wages  than  those 
generally  prevailing  on  similar  systems.  They  seek  an 
increase,  and  the  company  believes  that  the  increase  is  proper 
and  should  be  allowed  if  the  company  has  the  means  to  allow 
it.  This  will  further  increase  expenses.  The  result  is  very 
clear,  and  the  application  must  be  granted. 

Under  the  terms  of  the  city's  waiver  the  franchise  restric- 
tions are  waived  for  a  period  of  three  years.  It  is  also 
provided  in  effect  that  the  city  may  at  any  time  within  that 
period  apply  to  the  Commission  for  a  reduction  in  rates. 
With  this  right  reserved  to  the  city,  the  order  should  be  that 
the  new  rate  be  permitted  for  a  period  of  three  years  from 
the  date  of  the  order,  unless  before  that  time  it  should  be 
voluntarily  reduced  by  the  company  or  should  be  changed 
by  order  of  the  Commission. 

In  conclusion,  it  may  not  be  amiss  to  repeat  an  admonition 
given  already  to  some  other  companies  under  similar  con- 
ditions, that  is,  that  as  there  seems  now  to  be  no  prospect 
of  early  return  to  conditions  formerly  considered  normal  in 
finance  and  prices,  the  best  efforts  of  the  company  should 
be  given  to  devising  means  of  reducing  expenses  without 
impairment  of  service.  Not  that  the  Commission  deems  the 
present  expenses  excessive  as  compared  with  other  systems 
operating  under  present  methods;  they  are  not  so;  but 
because  it  is  felt  that  some  improvements  in  the  methods 
themselves  are  imperatively  necessary. 

All  concur. 
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Petition  of  The  Ksw  Yobk  Ojbntral  IUilboad  Company 
under  section  91^  Railroad  Law^  for  an  order  deteormining 
that  alterations  or  changes  shall  be  made  in  the  bridge 
structure  carrying  Bridge  street^  in  the  incorporated  vil- 
lage of  St  Johnsville,  Montgomery  county^  oyer  said 
company's  railroad;  main  line.     [Case  Ko.  7809.] 

Conditions  at  St.  JohnsviUe  overhead  railroad  crossing  considered, 
and  application  for  an  order  directing  changes  in  structure  denied,  no 
present  necessity  for  such  changes  being  shown. 

Decided  March  9,  1920. 

Appea/rwnces: 

Oeorge  H.  Walker  as  attorney  for  applicant. 

William  J.  Crangle  as  attorney  for  the  Village  of  St 
JohnsviUe. 

KELLoaa,  Commissioner: 

Pursuant  to  an  order  made  by  the  Board  of  Railroad  Com- 
missioners in  1900,  in  case  G.  C.  15,  the  grade  crossing  of 
Bridge  street,  in  St.  JohnsviUe,  over  the  tracks  of  the  New 
York  Central  railroad,  was  eliminated,  and  an  overhead 
crossing  established. 

The  bridge  carrying  the  highway  over  the  railroad  tracks 
as  constructed  at  that  time  can  sustain  a  load  of  seven  tons, 
with  a  factor  of  safety  of  between  3^  and  4,  and  two  trucks 
of  that  weight  can  pass  each  other  on  the  bridge  in  security. 

Cori'osion  to  some  esrtent  has  occurred  in  some  of  the  mem- 
bers of  the  structure.  The  bridge  in  question  is  adjacent  to 
the  St.  JohnsviUe  freight  house,  and  crosses,  in  addition  to 
the  four  main  tracks  of  the  railroad,  five  additional  tracks 
used  for  switching  and  storage  purposes  at  that  point.  The 
frequent  movement  of  trains  and  the  starting  of  locomotives 
under  the  bridge,  causing  the  escape  of  an  unusual  amount  of 
engine  gases,  is  said  to  have  been  the  cause  of  this  corrosion. 
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Bepairs  are  necessary  upon  the  superstructurey  as  is  con- 
ceded by  the  railroad,  the  expense  of  which  must  be  borne 
by  it  under  the  law,  the  cost  of  which  will  amount,  as  is  esti- 
mated, to  $13,000.  It  desires  not  to  expend  this  sum  if  the 
structure  must  in  the  near  future  be  replaced. 

The  village  of  St.  Johnsville  lies  entirely  to  the  north  of 
this  bridge  structura  The  highway  crossing  it  leads  from 
the  approaches  to  this  bridge  southerly  directly  to  the  bridge 
crossing  the  Mohawk  river,  where  it  forks  into  unimproved 
highways  running  east  and  west.  Southerly  of  the  railroad, 
between  it  and  the  river,  stands  the  passenger  station  of  the 
New  York  Central,  and  the  manufacturing  works  of  the 
Clark  Machine  Company. 

The  main  line  of  through  travel  east  and  west  is  on  the 
north  side  of  the  Mohawk,  where  there  is  the  improved  state 
road  constituting  a  part  of  the  main  highway  from  Albany 
to  TJtioa.  There  is  no  travel  over  this  bridge  except  locally. 
The  farmers  use  it,  bringing  in  their  milk  and  products  and 
taking  out  their  supplies,  and  the  Clark  Machine  Company 
uses  it  for  transportation  to  and  from  its  works.  For  this 
latter  traffic  automobile  trucks  are  employed,  but  they  do 
not  aggregate  more  than  seven  tons  in  weight,  including  both 
truck  and  load,  to  sustain  which  the  bridge  has  ample 
strength. 

The  theory  of  this  application  is  that  due  to  the  construc- 
tion of  the  Barge  Canal  terminal,  heavy  additional  loads 
will  be  carried.  This  event  is  too  problematical  to.  warrant 
the  expenditure  of  state  moneys,  in  view  of  the  present  con- 
dition of  the  appropriation.  The  terminal  has  not  yet  been 
improved,  and  it  may  be  years  before  machinery  is  installed 
to  care  adequately  for  carrying  heavy  loads.  In  any  event, 
the  occasion  will  seldom  exist  where  any  heavier  loads  will 
be  carried,  and  two  seven  ton  trucks  can  now  pass  over  the 
bridge  with  safety.  There  will  be  no  frequent  use,  if  any, 
of  the  bridge  by  heavier  vehicles.  There  are  no  heavier 
trucks  in  the  neighborhood,  and  there  is  no  indication  that 
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there  will  be  within  any  reasonable  time  in  the  future.  If 
such  use  of  the  bridge  becomes  in  any  d^ee  probable,  the 
matter  can  again  be  brought  to  the  attention  of  this  Com- 
mission.    Such  a  problem  does  not  now  exist 

The  under-clearance  of  this  structure  varies  from  twenty 
feet  four  inches  over  the  two  main  passenger  tracks,  to 
twenty-one  feet  over  some  of  the  switching  tracks.  It  would 
be  better  if  this  clearance  were  greater.  It  appears,  however, 
from  a  report  made  by  the  engineer  of  grade  crossings,  Mr. 
Sutermeister,  on  April  24,  1900,  that  the  bridge  then  had 
an  under-clearance  of  twenty-one  feet.  This  was  the  usual 
under-clearance  required  at  that  time,  and  many  bridges  were 
constructed  on  that  theory.  This  decrease  is  probably  due 
to  the  gradual  raising  of  the  tracks  by  the  railroad's 
employees  while  maintaining  the  roadbed,  and  is,  as  has  been 
noted,  greatest  at  the  passenger  tracks,  which  require  the 
most  attention  in  that  respect 

The  gradual  but  steady  increase  in  the  height  of  freight 
cars,  the  present  maximum  being  substantially  fifteen  feet, 
makes  it  desirable  to  provide  an  under-clearance  of  twenty- 
two  feet  where  possible  in  new  work,  but  to  raise  all  the 
bridges  where  the  under-clearance  is  less  than  twenty-two  feet 
would  require  an  expenditure  on  the  part  of  the  State  far  in 
excess  of  any  appropriations  which  may  reaeonably  be 
expected  fox  some  time  to  come.  It  would  also  necessarily 
delay  or  postpone  indefinitely  many  grade  crossing  elimina- 
tion projects  where  the  safety  of  the  public  is  more  vitally 
affected.  The  fact  that  there  are  no  warning  guards  or 
ticklers  at  this  bridge  would  indicate  that  the  railroad  does 
not  consider  its  employees  to  be  in  any  great  danger  when 
passing  under  the  structure. 

The  petition  should  therefore  be  denied. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Georob  W.  Whitehead 
AS  Mayor  of  the  City  of  Niagara  Falls  against 
Niagara  Falls  Gas  and  Electric  Light  Company  as 
to  rates  and  as  to  service.    Rehearing.     [Case  No.  6548.] 

Service:  Where  a  lighting  company  furnishing  manufactured  gas, 
although  suffering  from  insufficient  patronage,  is  not  in  a  position  to 
extend  its  business  or  even  to  supply  the  full  demands  of  its  connected 
consumers,  but  is  relying  instead  upon  a  policy  of  restricted  output  in 
order  to  deliver  its  product  at  a  reasonably  safe  pressure,  the  inade- 
quacy of  service  thus  manifested  will  be  taken  into  consideration  in 
fixing  a  price  for  the  product  of  the  utility. 

Going  Value:  The  theory  of  an  allowance  for  going  value  is  that 
such  allowance  shall  in  the  main  be  based  upon  expenditures,  if  any, 
which  the  company  may  have  made  in  building  up  its  business  during 
its  earlier  years.  It  is  reasonable  that  meagemess  of  return  during 
initial  years  of  an  enterprise  which  has  been  well  conceived  and  wisely 
and  energetically  managed  and  brought  to  a  degree  of  success  should 
also  in  fairness  be  made  up  by  the  public,  such  failure  of  early  return 
being  a  natural  incident  of  the  business.  But  where  the  evidence  in 
support  of  an  allowance  for  going  value  is  limited  to  shortage  of  return 
which  is  continued  for  seventeen  years,  or  during  the  entire  life  of  the 
company,  imtil  in  the  aggregate  it  far  exceeds  the  original  investment, 
and  there  is  no  evidence  of  expenditures  in  building  up  the  business 
except  as  they  may  be  implied,  an  allowance  for  going  value  will  not 
be  made. 

Reconstruction  Value :  Although  the  present  day  costs  of  the  constitu- 
ent elements  which  have  entered  into  the  construction  of  a  physical 
plant  would  be  largely  in  excess  of  the  actual  cost  at  the  time  of 
construction,  it  does  not  necessarily  follow  that  such  increase  consti- 
tutes any  present  existing  value  which  can  in  any  possible  way  be 
realized  upon;  and  where  it  does  not  appear  that  such  claimed  increase 
is  reflected  in  the  market  value  of  the  property,  either  as  a  going  concern 
or  as  a  disorganized  plant,  quaere,  whether  the  enhancement  can  be  said 
to  exist  at  all. 

Decided  March  11,  1020. 

Appearances: 

Robert  J,  Moore,  Corporation  Counsel,  Niagara  Falls,  for 
complainant 

Dudlej/  £  Gray  (by  A.  W.  Gray),  45  Falls  street,  Niagara 
Falls,  for  respondent. 
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Hill,  Chairman: 

An  order  was  entered  June  12,  191,9,  in  this  proceeding, 
fixing  the  rate  for  manufactured  gas  at  $1.90  per  M  cubic 
feet,  with  a  discount  of  16- cents  per  M  for  prompt  payment. 
Said  order  was  based  on  an  opinion  of  the  same  date.  The 
price  so  fixed  was  less  than  that  which  had  been  initiated 
by  the  company,  namely  $2.20  gross  and  $1.98  net.  The 
company  made  application  for  a  rehearing  and  that  it  be 
permitted  to  present  proofs  bearing  upon  the  going  value  of 
its  plant,  thereby  supplementing  the  proofs  already 
presented,  claiming  that  the  rate  fixed  by  the  Commission 
was  confiscatory  and  inadequate  to  furnish  a  sufficient  and 
proper  return  upon  the  investment,  etc.  The  rehearing  was 
granted,  and  the  company  gave  additional  evidence  as  to  the 
value  of  its  property  devoted  to.  the  public  use,  and  also 
demonstrated  that  in  the  period  which  succeeded  the 
previous  hearings  the  expenses  of  operation  had  materially 
increased. 

SERVICE 

Since  the  order  of  June  12,  1919,  a  complaint  of 
inadequate  service  has  been  filed  by  Mrs.  John  R.  Shields 
and  consolidated  with  this  case.  The  Commission  caused 
this  complaint  to.  be  investigated  by  its  chief  of  division  of 
light,  heat,  and  power,  and  his  report  was  introduced  into 
the  record.  This  report  indicates  that  at  times  the  pressure 
at  the  works  is  not  high  enough  to  provide  satisfactory 
service  throughout  the  entire  system  and  frequently  too  low 
for  ojdinary  appliances  even  if  they  were  located  directly 
at  the  works,  and  that  there  occur  considerable  pressure 
drops  in  the  distributing  system,  resulting  in  pressures  at 
consumers'  premises  which  are  both  inadequate  and  fluctu- 
ating, so  that  the  service  must  be  to  a  degree  unsatisfactory 
and  inefficient  The  respondent  alleges  that  the  lowered 
pressure  is  the  result  of  a  more  liberal  use  of  gas  by  its 
customers  due  to  the  lower  rate  prescribed  by  the  order  of 
June  12,  1919,  in  this  case,  and  the  counsel  for  respondent 
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stated  that  ^^  the  only  restraining  influence  that  can  be 
brought  upon  them  [the  consumers]  is  to  cut  off  certain 
consumers  arbitrarily,  for  us  to  do  it  or  the  Commission,  or 
to  put  the  rate  at  a  figure  which  will  induce  people  to  buy 
coal  to  do  their  cooking  as  was  done  for  centuries,  rather 
than  to  use  the  gas  and  take  it  away  from  those  who  use  a 
very  small  quantity  and  can  afford  to  do  it ". 

This  attitude  on  the  part  of  the  company  has  a  bearing 
upon  the  question  of  rates,  for  the  reason  that  it  seems  to 
concede  that  the  company,  although  suffering  from  an 
insufl5.cient  patronage,  is  not  in  a  position  to  extend  its 
business  or  even  to  supply  the  full  demands  of  its  connected 
consumers,  but  is  relying  instead  upon  a  policy  of  restricted 
output  in  order  to  deliver  its  product  at  a  reasonably  safe 
pressure. 

GENERAL  CONDITION 

The  service,  as  well  as  the  general  condition  of  the  com- 
pany, has  been  the  subject  of  previous  complaints,  and  in 
1918  the  unsatisfactory  conditions  led  to  the  employment 
by  the  city  of  Alfred  E.  Forestall,  a  gas  expert,  who 
examined  the  property  and  its  operations  and  made  a  very 
complete  report  covering  the  financial,  physical,  and  operat- 
ing history  and  conditions  of  the  company.  Jhe  facts  and 
conclusions  reached  by  Mr.  Forestall  were  not  seriously 
questioned  by  the  respondent.  In  substance  it  disclosed 
that  the  operations  of  the  company  over  a  period  of  eighteen 
years  have  resulted  in  serious  financial  losses,  its  total  deficit 
up  to  1918  being  $476,000;  that  the  existing  gas  plant  is 
entirely  inadequate,  the  coal  gas  generating  apparatus 
obsolete  and  uneconomical;  that  the  existing  street  main 
system  covers  only  part  of  the  territory  which  offers  a  good 
field  for  and  is  entitled  to  receive  gas  service.  The  counsel 
for  the  respondent  stated  the  company's  policy  to  be  to  con- 
struct a  new  plant  and  mains  which  will  provide  an 
adequate  and  economical  output  and  lift  the  company  to  a 
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level  of  success;  that  a  new  financial  scheme  was  being 
evolved  which  looked  to  the  raising  of  fresh  capital  for  the 
necessary  improvements  and  the  funding  of  the  large  deficit 
referred  to  which  is  now  being  carried  for  the  most  part  in 
the  form  of  floating  debt.  As  the  Commission  stated  in  its 
former  opinion: 

As  we  understand  the  company's  financial  policy,  it  is  to  use  the  pro- 
posed price  of  $2.20  gross  and  $1.08  net  to  enable  it  to  make  a  financial 
showing  upon  which  it  can  go  into  the  market  and  embark  fresh  capital 
with  a  view  to  enlarging  its  business  so  as  properly  to  cover  the  city, 
with  the  expectation  that  by  thus  improving  conditions  it  can  demand 
a  return  upon  not  only  its  present  physical  value  but  also  upon  its  large 
deficit  under  the  claim  that  it  represents  going  value,  and  also  upon 
such  additional  moneys  as  it  may  invest  in  order  to  reclaim  its  lost 
business. 

It  was  apparent  that  in  order  to  secure  a  fair  return  on 
any  basis  of  valuation  which  could  be  adopted,  a  prohibitive 
rate  would  result  The  company  realized  this  and  asked 
for  a  rate  as  above  recited,  which  while  high  as  compared 
with  those  prevailing  in  other  communities  of  like  size,  and 
although  unremunerative  in  the  way  of  return  on  the  valua- 
tion proposed  to  be  claimed,  would  enable  the  company  "  to 
show  some  kind  of  a  return,  something  that  approximates 
taking  care  of  its  operating  expenses  and  a  reasonable  return 
on  its  investment ". 

It  appeared  that  the  company's  main  source  of  income  is 
its  gas  business,  and  while  it  had  been  steadily  accumulating 
a  deficit  by  reason  of  its  inability  to  earn  its  bond  and  other 
interest,  still  the  gas  income  had  been  improving  up  to  and 
including  1916,  in  which  year  it  dropped  violently  to  $887, 
and  in  1918  there  was  a  further  drop,  the  books  showing  an 
operating  loss  of  $8039.  This  trend  downward  was  due  to 
increased  operating  costs.  Meanwhile  the  corporate  deficit 
had  increased  to  $476,143. 

The  affairs  of  the  company  had  previously  been  the  sub- 
ject of  examination   and   analysis  by  the   officers   of  the 
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Commissioii  in  capitalizfttion  proceedings,  and  the  fixed 
capital  (gas)  had  been  found  to  be  as  of  December  31,  1918, 
$274,235,  the  balance  sheets  as  of  that  date  being  as  follows: 

A»$et9 

Fixed    capital,    electric |42,000 

Fixed  capital,  gat 274,235 

Materials  and   supplies 8,163 

Current  assets 13,997 

Prepayments    2,338 

Deficit    476,143 

$816,885 
LiahiUtieB 

Capital  stock f  150.000 

Mortgage  bonds  160,000 

Billa  and  accounts  owing  to  Niagara  Falls  snectrlcal  Transmis- 
sion  Company    370,452 

Third  mortgage  bonds  matured  and  unpaid 51,500 

Miscellaneous  unfunded  debt 25,136 

Reserve  for  accrued  depreciation 69,797 

$816,885 

In  explanation  of  the  last  item  it  should  be  said  that  it 
results  chiefly  from  the  appropriation  of  $45,385  in  1917, 
which  was  a  book  entry  made  in  that  year  to  bring  the 
reserve  up  to  a  figure  believed  to  be  the  minimum  which 
could  be  considered  adequate.  As  stated  in  the  former 
opinion,  this  is  merely  a  recognition  of  the  company's 
liability  for  retirement  losses  not  yet  realized,  and  does  not 
imply  that  the  company  has  a  fund  of  this  amount  either 
specifically  set  aside  or  invested  or  represented  among  its 
assets  without  specific  segregation. 

But  the  Commission  did  not  regard  the  proposed  financial 
plan  with  favor.  It  involved  the  funding  of  a  very  large 
deficit  which  had  been  incurred  in  an  enterprise  which  after 
a  trial  of  eighteen  years  proved  to  be  a  losing  one,  under  a 
claim  that  such  losses  represented  going  value ;  and  considering 
the  history  and  condition  of  the  company,  the  Commission 
determined  upon  a  price  "  not  so  much  with  reference  to  rate 
of  return  on  any  given  amount  of  capital  as  by  consideration 
of  what  the  traffic  will  bear;  or  in  other  words,  what  the 
public  is  willing  to  pay  for  the  service  rather  than  go  without 
it  altogether".  The  view  of  the  Commission  was  that  the 
public   was   entitled   to   be   served   by   a  company   which 
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furnished  at  least  reasonable  facilities  for  an  adequate  ser- 
vice and  a  plant  reasonably  equipped  to  give  a  satisfactory 
service  at  reasonable  cost,  and  that  the  respondent  had  not 
complied  with  these  moderate  requirements.  The  facts  in 
this  r^ard  appear  quite  fully  in  the  former  opinion.  A 
price  of  $1.90  gross  and  $1.75  net  was  thereupon  fixed,  the 
Commission  stating  that  it  was  not  a  satisfactory  determina- 
tion of  the  questions  presented  and  could  be  looked  upon 
only  as  a  temporary  price  which  would  serve  while  the  com- 
pany might  take  some  reasonable  period  of  time  to  determine 
upon  a  permanent  policy.  That  price  went  into  effect  about 
July,  1919. 

INCREASED  OPERATING  EXPENSES 

For  about  a  year  prior  to  the  effective  date  of  said  order, 
the  price  of  $2.20  per  M  cubic  feet  gross  and  $1.98  net  had 
prevailed.  Upon  the  rehearing  the  company  was  therefore 
able  to  show  its  income  account  for  the  first  six  months  of 
1(919  at  the  last  named  rates,  and  as  thus  shown  the  gas 
sales  were  23,031,000  cubic  feet,  producing  a  revenue  of 
$50,175.71,  equal  to  $2.17  per  M  cubic  feet;  with  operating 
expenses  of  $46,315.95,  equal  to  $2.01  per  M  cubic  feet.  It 
was  shown  that  at  the  lower  rates  imposed  by  the  Commis- 
sion, namely  $1.90  gross  and  $1.75  net,  the  revenues  would 
have  been  $5297.15  less  for  the  six  months,  thus  showing 
an  operating  deficit  of  $1437.39.  During  all  this  period 
operating  expenses  have  been  steadily  increasing  and  in 
general  are  still  increasing.  The  company  now  asks  that  its 
superseded  rate  of  $2.20  gross  and  $1.98  net  be  restored. 
Assuming  that  it  could  maintain  its  operating  revenues  and 
costs  as  above  shown  for  the  first  half  of  1919,  the  showing 
for  a  year  would  be:  revenues,  $100,351.42;  operating 
expenses,  including  taxes,  $92,631.91 ;  gross  income  $7729.52. 
By  reason  of  increased  operating  expenses  it  is  probable  that 
at  the  higher  rates  the  gross  income  will  be  somewhat  less 
favorable  than  above  indicated,  and  in  any  event  will  yield 
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but  a  nominal  income  in  excess  of  operating  expenses.  The 
view  of  the  company  apparently  is  that  a  higher  rate  would 
be  commercially  impracticable  and  have  the  eflFect  of  reduc- 
ing consumption  to  a  point  where  the  revenue  would  be 
largely  curtailed,  while  the  rate  which  it  urges  wiU  pay  at 
least  operating  expenses  and  keep  the  company  going  until 
it  can  improve  and  enlarge  its  plant  and  system,  at  the  same 
time  having  the  effect  of  restricting  consumption  to  a  point 
which  it  is  possible  for  it  to  supply  with  its  present  facilities 
at  a  reasonably  safe  pressure. 

VALUATION 

It  is  seen  that  in  the  disposition  of  this  case  it  will  not 
be  necessary  to  determine  the  amount  of  "  capital  actually 
expended  ".  The  company  introduced  certain  evidence  bear- 
ing upon  this  subject,  however,  and  it  may  be  well  to  touch 
upon  the  principal  features  of  this  evidence,  because  whib 
not  nescessary  as  a  support  for  the  order  now  to  be  made,  the 
views  of  the  Commission  may  be  of  value  to  the  respondent 
in  connection  with  its  anticipated  financial  programme. 

One  important  element  of  such  evidence  was  certain  testi- 
mony tending  to  support  a  very  large  item  for  going  value. 
This  item  of  going  value  was  computed  by  the  witness 
McDougal  at  $291,043.39  on  one  calculation,  and  on  another 
at  $333,961.81.  The  result  in  each  case  was  arrived  at  by 
taking  a  certain  sum  representing  the  investment  as  of  the 
year  1901,  and  adding  $25,000*  working  capital,  adding  each 
year  to  the  actual  capital  any  further  such  moneys  expended, 
adding  an  8  per  cent  return  on  the  capital  at  the  end  of 
each  year,  deducting  from  that  result  the  gross  earnings, 
thus  showing  the  loss  each  year  up  to  June  30,  1919,  and 
adding  these  losses  to  the  claimed  fixed  capital.  In  a  word, 
the  annual  losses  on  an  8  per  cent  return  basis  have  been 
capitalized  and  added  to  the  investment. 

As  was  intimated  in  the  former  opinion,  I  do  not  believe 
that  under  the  facts  of  this  case  any  allowance  for  going 
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value  can  be  made.  The  IS'iagara  Falls  Gas  Company's 
plant  which  was  taken  over  by  the  respondent  in  1900  was 
constructed  about  1860.  We  have  no  record  of  operations 
prior  to  1006 ;  since  which  date  we  have  the  annual  reports, 
filed  either  with  this  Commission  or  with  its  predecessor, 
the  Commission  of  Gas  and  Electricity.  In  the  earlier 
opinion  will  be  found  a  review  of  the  history  of  the  com- 
pany, from  which  it  clearly  appears  that  the  existing  gas 
plant  is  entirely  inadequate,  that  the  generating  apparatus 
is  obsolete  and  uneconomical,  and  that  the  property  never 
has  been  profitable,  and  that  the  business  has  never  been 
brought  to  a  successful  basis.  We  do  not  understand  the 
doctrine  of  the  case  of  People  ex  rel.  Kings  County  Light- 
ing Co.  V.  Willcox,  210  N.  Y.  479,  to  admit  of  the  capitali- 
zation of  the  losses  of  the  company  over  this  long  period  of 
years  under  the  circumstances  stated.  As  stated  in  the 
earlier  opinion  — 

The  theory  of  an  allowance  for  going  value  as  laid  down  in  the  cases 
seems  to  be  that  such  allowance  shall  in  the  main  be  based  upon  expendi- 
tures, if  any,  which  the  company  may  have  made  in  building  up  its 
business  during  its  earlier  years.  It  is  quite  reasonable  that  meager- 
ness  of  return  during  the  initial  years  of  an  enterprise  which  has  been 
well  conceived  and  wisely  and  energetically  managed  and  brought  to  a 
condition  of  success  should  also  in  fairness  be  made  up  by  the  public. 
Such  failure  of  early  return  is  a  natural  incident  of  the  business.  But 
in  this  case  the  evidence  is  limited  to  shortage  of  return  which  has 
continued  for  seventeen  years,  or  during  the  entire  life  of  the  com- 
pany, until  in  the  aggpregate  it  far  exceeds  the  original  investment, 
and  there  is  no  evidence  of  expenditures  in  building  up  the  business 
except  as  they  may  be  implied.  The  going  value  is  thus  not  an  inci- 
dental part  of  the  valuation  but  composes  by  far  the  larger  portion. 
This  condition  results  in  a  requirement  of  a  rate  which  the  company 
realizes  it  is  useless  to  ask  for  because  it  would  be  far  in  excess  of  what 
the  traffic  will  bear.  In  the  meantime  important  parts  of  the  plant  have 
become  obsolete,  and  it  appears  that  the  legitimate  field  of  the  com- 
pany's enterprise  has  never  been  followed  up  and  occupied. 

The  theory  of  respondent's  counsel  seems  to  be  that  a 
public  guaranty  is  behind  a  public  utility  in  such  wise  that 
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the  public  can  be  called  upon  to  make  good  the  losses  of  the 
utility  without  regard  to  their  causes  or  origin.  We  can 
find  no  authority  for  such  a  doctrine,  and  are  of  the  opinion 
that  upon  the  facts  shown  in  this  record  no  ^^  going  value  " 
has  been  established. 

Another  item  which  was  the  subject  of  further  testimony 
was  the  land  occupied  by  the  company's  plant.  An  official 
of  the  company  stated  that  although  carried  in  the  fixed 
capital  account  at  $25,010,  the  company  could  realize  a  much 
larger  sum  for  it  Assuming  this  to  be  the  fact,  under  the 
authorities  the  company  is  entitled  to  this  added  increment. 

Another  statement  placed  in  the  record  was  a  calculation 
of  the  value  of  the  tangible  property  based  upon  Mr. 
Forestalls  statement,  that  the  reproduction  cost  thereof  in 
1918  would  have  been  70  per  cent  greater  than  its  actual 
cost  at  the  time  of  installation.  Other  evidence  was  given 
by  the  witness  Merritt  as  to  reproduction  costs  in  1919.  The 
statute  provides  that  the  rates  shall  be  fixed  with  due  regard 
among  other  things  to  a  reasonable  return  upon  the  amount 
of  capital  actually  expended.  This  language  differs  from 
that  contained  in  some  of  the  analagous  statutes  which  make 
reference  to  a  reasonable  return  upon  the  value  of  the  prop- 
erty of  the  corporation  used  or  useful  in  the  public  servica 
Whether  or  not  these  variant  terms  mean  the  same  thing  in 
substance,  it  is  quite  obvious  that  although  the  present  day 
costs  of  the  constituent  elements  which  have  entered  into  the 
construction  of  the  physical  plant  would  be  largely  in  excess 
of  the  actual  costs  at  the  time  of  construction,  it  does  not 
necessarily  follow  that  such  increase  constitutes  any  present 
existing  value  which  can  in  any  possible  way  be  realized 
upon.  It  does  not  appear  that  the  market  value  of  the 
securities  representing  the  property  in  any  degree  reflects 
such  an  increase;  on  the  contrary,  the  only  inference  to  be 
drawn  from  the  evidence  and  from  the  universally  acknowl- 
edged facts  with  respect  to  the  market  values  of  such  securi- 
ties during  the  present  period  is  that  such  market  values, 
instead  of  reflecting  an  increase,  reflect  a  decrease. 
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Neither  was  it  attempted  to  be  shown  that  any  increased 
amount  could  be  realized  by  a  disorganization  of  the  property 
and  a  sale  of  the  constituent  elements.  The  greatest  value  of 
these  elements  in  a  reasonably  successful  plant  is  their  com- 
bined value  as  a  going  property.  When  this  is  sacrificed 
and  the  physical  property  is  wrecked  and  junked,  large  ele- 
ments of  value  which  originally  entered  into  their  construc- 
tion and  installation  are  totally  lost.  These  elements  include 
labor,  superintendence,  engineering,  legal  and  organization 
expenses,  interest  and  insurance  during  construction,  pro- 
motion, and  other  overhead  costs.  Especially  is  this  true 
where,  as  in  this  case,  the  rates  charged  by  the  company, 
although  unremunerative,  are  all  the  traffic  will  bear,  so 
that  increased  prices  would  be  of  no  avail.  If  the  utility 
were  able  to  show  that  at  its  volition  it  could,  if  it  so  desired, 
secure  for  its  property  the  alleged  increased  value,  either  by 
selling  it  as  a  going  concern  or  by  disorganizing  the  plant 
and  selling  piecemeal,  then  it  might  be  claimed  with  much 
force  that  by  leaving  the  property  in  the  public  service  a 
sacrifice  of  the  realizable  value  is  being  made  which  should 
be  the  just  measure  of  present  value  for  rate  making  pur- 
poses. But  when  such  is  not  the  ease,  it  is  difficult  to  recog- 
nize where  the  claimed  enhancement  has  any  existence  in 
fact.  If  it  is  not  there  in  any  tangible  sense,  if  it  is  not 
capable  of  realization  in  any  practical  way,  then  it  is  diffi- 
cult to  see  how  it  can  be  said  to  exist  at  all. 

The  amount  actually  expended  [gas  department]  by  this 
company  has  been  the  subject  of  frequent  examination  by 
the  Commission  and  its  officials,  and  the  fixed  capital  accounts 
have  been  adjusted  by  the  company  in  conformity  with  the 
results  of  such  examinations.  The  value  or  investment  as 
of  August  31,  1918,  as  shown  by  such  accounts,  without 
any  deduction  for  depreciation,  amounts  to  $274,153.08. 
This  figure  corresponds  closely  to  ForestalFs  estimates,  and 
I  think  it  fairly  represents  the  amount  actually  expended  as 
of  that  date.     The  subsequent  financial  operations  and  any 
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necessary  consideration  of  depreciation  reserves  can  be 
readily  adjusted  to  this  figure,  and  the  increased  market 
value  of  land  taken  into  account  as  well  as  an  allowance  for 
working  capital. 

I  think  that  upon  the  record  in  this  case  the  claim  for 
increased  investment  based  upon  the  advanced  costs  of 
present  day  reconstruction  has  not  been  sustained.  These 
statements  are  not  intended  as  a  determination  of  the  com- 
pany's investment^  or  of  the  values  of  its  property  devoted 
to  the  public  use.  As  stated  above,  such  a  determination  is 
not  necessary  for  the  disposition  of  this  case,  and  is  therefore 
not  made;  but  it  is  felt  that  the  respondent  is  entitled  to 
some  expression  of  the  views  of  the  Commission  on  the  items 
discussed,  having  in  mind  the  bearing  that  such  views  may 
have  upon  the  future  proceedings  of  the  company. 

RATES 

The  statute  which  governs  the  making  of  rates  is  section 
72  of  the  Public  Service  Commissions  Law,  which  provides . 
that  — 

In  determining  the  price  to  be  charged  for  gas  or  electricity,  the 
commission  may  consider  all  facts  which  in  its  judgment  have  any 
bearing  upon  a  proper  determination  of  the  question  .  .  .  with  due 
regard  among  other  things  to  a  reasonable  average  return  upon  capital 
actually  expended  and  to  the  necessity  of  making  reservations  out  of 
income  for  surplus  and  contingencies. 

In  this  case,  however,  the  company  realizes  that  a  rate 
which  would,  on  its  face,  produce  a  reasonable  average  return 
upon  capital  actually  expended,  would  be  so  high  as  to  cur- 
tail revenue.  The  reasons  for  this  appear  clearly  from  the 
facts  disclosed  in  the  Forestall  report,  the  previous  opinion 
in  this  case,  and  the  statements  hereinabove  set  forth. 

As  stated  by  Chairman  Stevens  in  Buffalo  Oas  Go,  v.  City 
of  Buffalo,  P.  S.  C.  2nd  Dist,  at  p.  630  — 

The  public  should  be  required  to  pay  a  return  only  upon  a  plant 
which  is  suited  and  adapted  to  its  needs  with  of  course  a  reasonable 
allowance  for  future  expansion  and  growth,  which  is  just  as  important 
for  the  public  as  it  is  for  the  company;  and  if  a  given  plant  is  not 
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suited  and  adapted  to  the  needs  of  the  public  which  it  serves,  but  is 
more  extensive  in  capacity  than  is  reasonably  required  for  such  needs 
and  reasonable  development  in  the  future,  or  if  it  has  been  extravagantly 
constructed,  then  clearly  and  upon  the  plainest  principles  of  equity 
and  justice  the  company  should  not  be  entitled  to  a  return  beyond 
that  which  would  be  demanded  upon  a  plant  properly  located,  econom- 
ically constructed  and  suited  in  capacity  to  the  needs  for  which  it  is 
designed. 

In  BiLcJc  et  aZ.  v.  Judge j  decided  July,  1919,  the  Commis- 
sion held  that  the  public  is  entitled  to  be  served  by  a  reason- 
ably modem  plant  which  is  not  obsolete  or  wasteful  in  its 
method  and  which  turns  out  its  product  with  some  reasonable 
degree  of  economy,  and  that  under  the  facts  in  that  case, 
which  are  very  similar  in  principles  to  those  found  here, 
neither  the  amount  of  the  investment  nor  the  fair  value  of 
the  property  used  in  the  public  service  was  necessarily  the 
measure  by  which  the  Commission  must  determine  a  just 
and  reasonable  rata 

It  is  the  function  and  the  duty  of  the  utility  to  supply  its 
product  with  reasonable  business  judgment  and  economy, 
and  the  employment  of  equipment  and  facilities  designed 
to  serve  such  consumers  as  are  within  its  field  and  demand- 
ing its  servica  Unless  these  ordinary  requirements  of  good 
business  policy  are  complied  with,  it  can  be  readily  seen 
that  an  unreasonably  high  price  will  be  required  in  order 
to  yield  a  reasonable  rate  of  return  on  the  capital  employed. 

This  Commission  has  frequently  enunciated  the  rule,  that 
while  ordinary  faults  of  service  which  are  susceptible  of 
remedy  should  not  be  allowed  to  have  a  bearing  upon  rates, 
still  where  the  service  is  shown  to  be  inherently  or  generally 
bad,  and  not  susceptible  of  correction,  the  rule  is  to  the 
contrary. 

In  this  case  it  would  appear  that  none  but  an  exorbitant 
price  for  its  product,  a  price  which  it  would  be  useless  to 
impose  even  if  the  company  had  the  right  so  to  do,  will  yield 
any  substantial  return  on  the  capital  expended.     The  com- 
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pany  during  its  history,  which  has  been  unprofitable,  has 
accumulated  a  deficit  considerably  in  excess  of  its  actual 
investment,  and  is  constantly  running  in  arrears.  In  order 
to  operate  with  any  chance  of  success  it  must  renew  its  coal 
gas  plant  and  make  large  extensions  to  its  mains.  Its  fixed 
capital,  gas  and  electric,  as  of  a  recent  date  was  something 
in  excess  of  $300,000,  its  bonded  debt  about  $200,000,  and 
its  floating  debt  about  $400,000.  Its  deficit  was  $476,000, 
which  by  reason  of  constant  loss  in  its  operations  is  steadily 
increasing.  The  new  outlay  required  for  improvements 
and  extensions  is  estimated  at  $175,000.  The  company's 
tentative  plan  to  meet  this  situation  is  to  increase  its  funded 
debt  to  the  extent  necessary  to  defray  the  costs  of  the  needed 
improvements  and  extensions  and  to  absorb  and  cancel 
its  deficit.  As  a  preliminary  step  it  desires  to  increase 
its  rate  fox  gas.  It  admits  that  its  service  pressure  is  too 
low,  and  that  the  increased  price  will  be  of  assistance  in  this 
respect  because  it  will  drive  a  certain  percentage  of  its  con- 
sumers off  the  lines,  thus  rendering  the  service  more  nearly 
satisfactory  to  those  who  remain.  Another  argument 
advanced  is  that  in  order  to  bring  about  its  proposed  new 
financing  the  company  must  be  able  to  put  forward  a  favor- 
able financial  prospectus  which  will  appeal  to  the  investing 
public.  The  present  price  for  gas  is  high  when  considered 
relatively  with  prices  prevailing  elsewhere  in  communities 
of  comparable  size. 

Assuming  the  views  of  the  Commission  as  to  a  proper 
rate  base  to  be  approximately  correct,  the  proposed  financial 
plan  would  load  the  company  with  fixed  charges  largely  in 
excess  of  its  ability  or  even  its  right  to  earn.  This  scheme 
would  seem  to  be  neither  sound  nor  permissible.  The  Com- 
mission is  of  the  opinion  that  the  large  accumulated  deficit 
should  be  faced  by  the  owners  of  this  property  as  a  loss 
already  made,  and  eliminated  from  the  liabilities.  With  a 
capital  account  limited  to  moneys  actually  expended,  both 
past  and  future,  and  with  the  necessary  improvements  and 
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extensions  and  an  aggressive  business  policy,  the  company 
may  still  achieve  success,  but  any  greater  load  would  seem 
to  be  beyond  its  ability  to  carry  even  assuming  its  legal  right 
to  attempt  it. 

The  reasons  assigned  by  the  company  for  the  restoration 
of  the  $2.20  rate  [$1.98  net]  are  not  such  as  the  Commission 
can  entertain.  Where  an  increase  in  rate  has  the  effect  of 
restricting  output,  such  restriction  must  be  regarded  as  an 
unfortunate  but  unavoidable  incident  of  the  increase.  But 
to  increase  a  rate  for  the  purpose  of  restricting  output  so 
as  to  justify  the  inability  of  the  company  to  supply  reason- 
ably good  service  to  its  consumers  would  be  a  proceeding 
hostile  to  all  principles  of  public  utility  regulation. 

As  previously  stated,  the  present  rate  of  $1.90  gross  and 
$1.75  net  is  high  as  compared  with  rates  in  cities  of  similar 
size  with  Niagara  Falls.  It  was  fixed  as  a  commercial  rate, 
or  what  the  traffic  would  bear,  upon  the  grounds  stated  in 
the  former  opinion.  The  fact  that  the  higher  rate  which 
it  succeeded,  and  the  restoration  of  which  is  now  urged,  had 
the  effect  of  restricting  output,  indicates  that  the  higher  rate 
was  more  than  the  traffic  would  bear.  It  was  fixed,  further- 
more, as  a  temporary  rate  which  would  serve  only  while  the 
utility  was  determining  upon  a  permanent  policy,  it  being 
recognized  that  a  financial  reorganization  was  necessary  in 
order  to  restore  the  financial  integrity  of  the  company.  It 
was  fully  as  high  in  all  probability  as  would  be  necessary 
to  yield  a  reasonable  return  upoji  capital  actually  invested 
after  the  company  had  rebuilt  its  plant,  extended  its  lines, 
and  effectually  covered  the  field  which  lies  open  to  it.  This 
view  is  confirmed  by  the  Forestall  report.  The  company 
advances  the  argument  that  it  needs  the  new  rate  as  a  basis 
for  a  financial  showing  upon  which  it  can  bring  about  the 
contemplated  reorganization.  The  implication  is  that  with 
such  a  figure  as  a  basis  the  company  would  be  able  to  demon- 
strate that  with  a  new  plant,  extended  mains,  and  added 
business,  it  would  be  able  to  earn  a  reasonable  return  upon 
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its  investment  and  also  upon  its  large  deficit  For  reasons 
above  stated,  the  Commission  can  not  look  upon  that 
argument  with  favor. 

The  rate  which  the  company  demands  will  yield  slightly 
more  than  operating  expenses.  The  present  rates  will  yield 
slightly  less.  We  do  not  consider  the  variation  vital.  The 
question  of  confiscation  does  not  enter.  Neither  rate  will 
produce  a  compensatory  return  on  the  conceded  investment, 
nor  will  any  rate  which  the  traffic  will  bear. 

The  views  expressed  lead  to  a  denial  of  the  application, 
and  an  order  will  be  entered  accordingly. 

All  concur. 
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In  the  Matter  of  the  Petitions  of  Thb  Nbw  Yobk,  Laoka- 
WAiriirA  AHB  Westebot  Raulway  CoMPAisrY,  The  Dbla- 
WABE,  Lackawanna  and  Western  Bailboad  Company, 
the  Town  Boabd  a!nd  Boabd  of  Highway  Supebintend- 
ENTs  OF  THE  TowN  OF  Cheektowaga,  Erie  county,  and 
the  President  and  Tbustebs  of  the  Villagb  of  Sloan, 
Erie  county,  for  the  elimination  of  the  Harlem  Avenue 
grade  crossing  of  the  "New  York,  Lackawanna  and  Western 
Railway,  the  Lehigh  Valley  Railroad,  the  Erie  Railroad, 
and  the  Lehigh  and  Lake  Erie  Railroad  in  the  town  of 
Cheektowaga  and  village  of  Sloan,  and  the  Kennedy  Road 
grade  crossing  of  the  New  York,  Lackawanna  and  Western 
Railroad,  the  Erie  Railroad,  and  the  Lehigh  Valley  Rail- 
road in  the  town  of  Cheektowaga,  Erie  county.  [Case 
No.  2806.] 

Where,  in  a  grade  crossing  elimination,  the  cost  of  the  work  is 
increased  on  account  of  a  breach  of  contract  either  by  the  railroad 
company  or  the  contractor,  the  additional  cost  on  account  thereof  paid 
by  the  railroad  company  can  not  be  allowed  on  an  accounting  as  a 
proper  disbursement  to  be  contributed  to  by  the  State. 

Decided  March  11,  1920. 

Appecmmces: 

Stimchfield,  LoveU,  Falch  &  Sayles  (by  Halsey  Sayles), 
Elmira,  attorneys  for  The  New  York,  Lackawanna  and 
Western  Railway  Company  and  The  Delaware,  Lackawanna 
and  Western  Railroad  Company. 

M.  B.  Pierce,  50  Church  street,  New  York  city,  attorney 
for  United  States  Railroad  Administration  and  Erie  Rail- 
road Company. 

George  E.  Boyd,  Division  Engineer,  The  Delaware,  Lacka- 
wanna and  Western  Railroad  Company,  Buffalo. 

A.  Cook,  engineering  department,  Erie  Railroad  Company, 
50  Church  street.  New  York  city. 

W.  H.  Oahagcm,  representing  the  W.  H.  Gahagan  Com- 
pany, contractoxs. 
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£sLi.oao,  Commiasioner: 

Upon  its  eighth  aocountiiig  for  disbursements  made  in 
connection  with  the  work  of  eliminating  the  Harlem  Avenue 
grade  crossing  in  the  town  of  Cheektowaga,  in  accordance 
with  a  determination  of  this  Commission  dated  March  30, 
1916,  under  section  91  of  the  Bailroad  Law,  The  Delaware, 
Lackawanna  and  Western  Hailroad  Company  claims  reim- 
bursement among  other  things  for  an  item  set  forth  in  said 
account,  ^^for  additional  cost  of  work  performed  in  1918, 
over  contract  price,  as  per  detailed  statement  from  W.  H. 
Gahagan,  $42,980.20  ". 

It  appears  that  the  contractor,  Gahagan,  entered  into  an 
agreement  with  the  railroad  company,  beaoing  date  of  July 
19,  1916,  whereby  he  agreed  to  perform  certain  of  the  work 
involved  in  this  grade  crossing  elimination.  The  work 
which  he  was  to  do  consisted  in  building  the  piers,  abut- 
ments, and  sewers,  laying  the  floor  on  the  bridge,  and  grad- 
ing the  approaches.  The  steel  work  was  to  be  erected  by  the 
railroad  company,  after  which  the  construction  of  the  floor 
of  the  bridge  and  the  water  proofing  of  the  paving  was  to  be 
performed  by  the  contractor. 

By  the  terms  of  the  contract  the  piers,  abutments,  and 
sewers  were  to  be  completed  by  November  1,  1916,  the  steel 
superstructure  was  to  be  erected  by  the  Spring  of  1917,  and 
the  entire  work  then  to  be  performed  by  the  contractor  was 
to  be  finished  by  September  16,  1917. 

For  various  reasons,  but  principally  on  account  of  the 
failure  of  the  railroad  company  to  complete  the  erection  of 
the  steel  work,  as  it  had  agreed,  in  the  Spring  of  1917,  the 
contractor  was  unable  to  complete  his  work  in  the  specified 
time,  and  did  not  succeed  in  finishing  it  until  November  28, 
1918. 

Prior  to  this  completion,  it  became  apparent  that  the  cost 
to  the  contractor  would  be  very  greatly  enhanced  by  the 
increased  cost  of  labor.  The  contractor  complained  of  the 
delav  to  which  he  had  been  subjected,  and  although  he  did 
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not  firmly  plant  himself  on  a  claim  of  right  to  rescind  the 
contract,  or  to  recover  damages,  an  arrangement  was  entered 
into  between  him  and  the  railroad  company  whereby  he  con- 
tinued the  work  to  its  completion,  after  the  delivery  of  the 
steel,  upon  an  agreement  whereby  he  was  to  receive  actual 
cost  fox  the  work  performed.  This  actual  cost  was  in  excess 
of  the  cost  based  on  the  unit  prices  specified  in  the  contract 
by  the  sum  of  $42,930.20,  the  amount  of  the  item  in  question. 

This  amount  has  been  paid  to  the  contractor  l^  The  Dela- 
ware, Lackawanna  and  Western  Railroad  Company,  and  the 
several  corporations  involved  have  contributed  to  it  their 
proportionate  shares.  The  railroad  company  now  desires  to 
be  allowed  this  item  on  its  eighth  accounting,  and  if  its  posi- 
tion is  conceded,  the  State  will  be  required  to  pay  one  quarter 
of  this  amount,  or  something  in  excess  of  $10,000. 

Whatever  equity  or  merit  there  may  be  in  the  contractor's 
claim,  if  any,  should  not  be  a  controlling  factor  here,  because 
this  Commission  has  no  authority  to  dispose  of  the  money 
of  the  taxpayers  of  the  State,  except  in  the  discharge  of  legal 
rights  and  within  its  statutory  limitations. 

It  is  not  entirely  clear  from  the  evidence  whether  under 
the  circumstances  the  contractor  could  have  enforced  collec- 
tion of  this  amount  from  the  railroad  company.  A  valid 
contract  had  been  previously  entered  into  requiring  him  to 
perform  this  work  at  specified  unit  prices,  and  unless  it  was 
broken  by  the  other  party,  the  contractor  would  have  been 
held  to  its  terms.  If  he  had  no  l^al  claim  against  the  rail- 
road company  for  the  amount  paid  to  him,  and  the  amount 
is  voluntarily  paid  by  the  railroad  company,  it  can  not  prop- 
erly be  allowed  as  an  item  in  the  accounting. 

On  the  other  hand,  if  he  had  a  claim  by  reason  of  the 
fault  and  delay  of  the  railroad  company  in  erecting  the  steel 
work,  an  obligation  which  it  had  assumed,  then  the  railroad 
company  can  not  in  justice  be  entitled  to  reimbursement  for 
money  paid  by  it  on  account  of  its  liability  as  a  result  of 
its  own  neglect  and  failure  to  perform. 
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An  application  which  was  made  to  this  Commission  to 
increase  the  unit  prices  was  not  granted,  and  there  is  nothing 
in  the  record  to  indicate  that  any  part  of  the  delay  was  caused 
by  any  fault  on  the  part  of  the  State.  It  is  conceded  by 
counsel  for  the  railroad  company  that  it  breached  its  con- 
tract with  Gahagan.  The  excuse  given  by  it  for  such  breach, 
to  wit  the  inability  on  its  part  to  procure  the  material  for 
the  steel  work,  does  not  in  law  excuse  it  from  performing  the 
obligation  it  had  assumed. 

The  contract  required  the  railroad  company  to  construct 
the  steel  work,  and  to  do  so  in  the  Spring  of  1917.  It 
required  the  contractor  thereafter  to  proxjeed  to  the  comple- 
tion of  the  work  by  September  15,  1917.  By  reason  of 
this  failure  of  one  party  or  the  other  to  the  contract,  or  of 
both,  to  perform  in  accordance  with  its  terms,  the  work  was 
delayed  so  that  increased  cost  of  construction  was  incurred, 
by  reason  of  which  increased  wages  were  necessarily  paid. 
The  increased  cost  arose  by  reason  of  the  failure  of  one  or 
both  of  the  parties  to.  perform  their  contractual  obligations, 
and  is  not,  as  to  any  part  of  it,  a  legal  charge  against  the 
State. 

The  item  should  be  disallowed  as  a  charge  against  the 
elimination  to  be  contributed  to  by  the  State. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  John  A.  Connolly 
against  A.  S.  Burleson,  Postmaster  General,  New 
York  Telephone  Company,  and  the  Company  Operating 
the  Hotel  Astor  as  to  rates  charged  at  public  telephones 
in  the  Hotel  Astor,  New  York  city.     [Case  No.  6611.] 

In  the  Matter  of  the  Complaint  of  Louis  J.  Hand  against 
A.  S.  Burleson,  Postmaster  General,  New  York 
Telephone  Company,  and  Owners  of  Apartment  House 
at  60  p  West  135th  street.  New  York  city,  as  to  rate  pro- 
posed to  be  charged  at  public  telephone  in  said  apartment 
house.     [Case  No.  6612.] 

In  the  Matter  of  the  Complaint  of  Cornelius  M.  Shsehan 
against  A.  S.  Burleson,  Postmaster  Gkn:eral,  New 
York  Telephone  Company,  and  the  Compcmy  Opecrating 
the  Plaza  Hotel  as  to  rates  chai^ged  at  public  telephones 
in  the  Plaza  Hotel,  New  York  city.     [Case  No.  6615.] 

In  the  Matter  of  the  Complaint  of  Mrs.  James  S.  Nickert 
SON  against  A.  S.  Burleson,  Postmaster  General,  New 
York  Telephone  Company,  and  Owners  of  Ivy  Court 
Apartments  at  210,  220,  230  West  107th  street.  New 
York  city,  as  to  a  telephone  charge  in  said  apartments. 
[Case  No.  6633.] 

When  a  public  utility  company  installs  telephones  within  a  hotel 
they  are  installed  as  part  of  its  public  utility  system,  and  the  exten- 
sions to  the  various  rooms  of  the  hotel  are  made  to  reach  the  con- 
sumers of  the  utility  company's  product,  which  product  is  telephone 
service.  Telephones  are  also  installed  in  a  hotel  for  the  use  of  the 
hotel  company,  its  employees  and  guests,  in  rendering  hotel  service  to 
its  guests.  That  portion  of  the  service  which  is  refndcred  outside  the 
walls  of  the  hotel  is  in  its  nature  public  utility  service  and  should  be 
classified  and  paid  for  as  such,  and  the  regulation  of  the  rates  for 
same  is  a  matter  for  the  Public  Service  Commission.  The  work  done 
by  employees  of  the  hotel  in  giving  "  outside  the  walls  "  service  is 
negligible  when  compared  with  the  work  done  by  the  employees  of  the 
utility  company.     In  rendering  such  service  substantially  the  entire 
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plant  used,  from  the  instrument  in  a  guest's  room  to  the  instrument 
at  the  other  end  of  the  call,  is  the  property  of  the  public  utility 
company. 

Decided  March  16,  1920. 

Appearances: 

John  A,  Connolly,  251  West  9l8t  street,  New  York  city, 
complainant  in  case  No.  6611,  in  person. 

Cornelius  M,  Sheehan,  788  McDonough  street,  Brooklyn, 
complainant  in  case  No.  6615,  in  person;  also  by  \Leo  K. 
Mayer,  1307  Putnam  avenue,  Brooklyn,  as  attorney. 

M.  H.  WinJeler,  59  Wall  street,  New  York  city,  in  his  own 
behalf. 

Mark  Goldberg,  302  Broadway,  New  York  city,  Assembly- 
man representing  14th  Assembly  District. 

William  P.  Burr  (by  Edgar  P.  Kohler)  as  Corporation 
Counsel  of  the  City  of  New  York. 

Campbell  &  Boland,  51  Chambers  street.  New  York  city, 
attorneys  for  Hotel  Astor. 

Babbage  &  Sanders  (by  Mr.  Sanders),  111  Broadway, 
New  York  city,  attorneys  for  Plaza  Operating  Company. 

John  L,  Swayze,  general  counsel,  and  Frankland  Briggs, 
attorney,  15  Dey  street.  New  York  city,  for  New  York  Tele- 
phone Company. 

Mrs.  James  S.  Nickerson,  210  West  107th  street,  New 
York  city,  complainant  in  case  No.  6633,  in  person;  also 
A.  8.  Barnes,  87  Nassau  street.  New  York  city,  as  attorney. 

Oscar  and  H.  V.  Dike  (by  F.  H.  Dike),  210  West  10th 
street.  New  York  city,  owners  of  Ivy  Court  Apartments. 

Mrs.  James  J.  O'Reilly,  55  West  106th  street.  New  York 
city,  in  person. 

Mrs.  H.  M.  Platto,  Mrs.  Dayharsh,  Mrs.  Paida  Polaretsky, 
Mrs.  Julia  Fick,  Mrs.  Kaiina  Nichols,  tenants  at  607  West 
139th  street.  New  York  city,  in  person. 
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Mrs.  E.  Horter  and  Mrs.  A.  0.  Camp,  t^iants  at  210  West 
107th  street,  New  York  city,  in  person. 

Charles  A.  DuBois,  3551  Broadway,  New  Yoxk  city,  real 
estate  agent,  in  person. 

J.  Shenk,  owner  of  apartment  house  No.  66  West  107th 
street,  New  York  city,  in  person ;  also  by  Morrison  &  Schiff 
(by  Samuel  W.  Dorpman),  attorneys,  320  Broadway,  New 
York  city. 

Victor  Spitzer,  52  Cathedral  Parkway,  New  York  city, 
appearing  as  a  citizen* 

Fennbll,  Commissioner: 

This  investigation  was  instituted  upon  two  complaints: 
one  filed  by  John  A.  Connolly  against  New  York  Telephone 
Company  and  the  Hotel  Astor  [case  No.  6611],  and  the 
other  by  Cornelius  M.  Sheehan  against  New  York  TelejAone 
Company  and  the  Plaza  Hotel  [case  No.  6616].  These  two 
cases  were  heard  together,  and  the  testimony  taken  was  to  be 
regarded,  so  far  as  applicable,  to  the  case  of  Hand  against 
New  York  Telephone  Company  and  owners  of  apartment 
house  No.  606  West  135th  street.  New  York  city  [case  No. 
6612],  and  the  case  of  Mrs.  J.  S.  Nickerson  against  New 
York  Telephone  Company  and  Ivy  Court  Apartments  [case 
No.  6633].  These  cases  involve  the  right  of  the  proprietors 
of  hotels  and  apaartment  houses  in  New  Yoxk  city  to  charge 
for  telephone  service  at  rates  in  advance  of  those  charged  by 
the  telephone  company.  Both  hotels  and  apartment  houses 
are  hereinafter  designate  as  hotels. 

The  telephone  apparatus  inside  the  hotel,  excepting  cable 
conduits  within  the  walls,  and  with  the  exception  of  some 
telephone  booths,  is  the  property  of  the  telephone  company. 

The  usual  practice  is  to  charge  ten  cents  for  local  out-calls 
limited  to  five  minutes.  There  are  also  some  pay-booths  for 
which  a  charge  of  five  cents  per  limited  message  is  made  to 
the  user,  in  which  case  one  cent  of  the  message  price  is  paid 
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to  the  hotel  company  for  the  use  of  space.  The  rate  paid 
by  the  hotels  is  for  private  branch  exchange  service,  which 
includes  a  rental  'based  on  the  size  of  the  installation  plus 
two  and  one-half  cents  a  call  limited  to  five  minutes. 

Considerable  testimony  was  taken  and  a  number  of 
exhibits  filed  showing  the  telephone  business  done  by  a  num- 
ber of  the  larger  New  York  hotels.  It  appears  from  the 
evidence  that  the  amounts  paid  to  the  telephone  company  by 
the  hotels  is  about  60  per  cent  of  the  amount  collected  from 
the  users  of  the  telephones  for  outgoing  calls.  It  is  claimed 
on  behalf  of  the  hotels  that  the  balance,  about  40  per  cent, 
is  absorbed  by  charges  against  the  service  on  the  part  of  the 
hotel  company,  including  wages  of  switchboard  operators, 
their  meals,  bonuses  paid  to  them,  compensation  insurance 
on  them,  and  a  certain  portion  of  the  cost  of  maintaining 
the  general  bookkeeping,  accounting  and  comptroUing  depart- 
ments of  the  hotel;  also  management,  stationery,  etc.  In 
addition,  a  debit  charge  is  made  for  the  space  occupied. 

The  first  question  to  be  decided  is  one  of  jurisdiction.  If 
the  hotel-telephone  system  is  operating  as  a  public  utility, 
the  Commission  has  power  to  regulate;  if  operating  as  a 
hotel  facility,  the  Commission  has  not  such  power. 

The  hotel-telephone  system  is  utilized  for  two  classes  of 
service:  hotel  service  conducted  entirely  within  the  hotel,  and 
telephone  service  conducted  almost  entirely  outside  the  hotel. 

The  character  of  service  will  show,  from  its  very  nature, 
the  group  in  which  it  falls.  For  instance,  a  call  from  a 
guest's  room  to  the  hotel  switchboard  operator  regarding  a 
morning  "wakening  call,"  request  for  baggage  porter,  or 
any  of  the  numerous  usual  hotel  conveniences  or  necessities, 
is  clearly  a  call  in  which  the  hotel  is  interested  as  a  hotel, 
Wlien  the  telephone  system  is  used  for  such  service,  it  is 
clearly  a  hotel  facility  furnished  by  the  hotel  for  the  accom- 
modation of  its  guests  for  usual  hotel  purposes.  As  to  all 
hotel  services  requiring  the  use  of  the  telephone  system,  the 
hotel  switchboard  operator,  acting  as  an  employee  of  the 
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hotel,  perforins  the  switchboard  work  necessary  thereto. 
Such  service  is  deemed  necessary  and  convenient  by  the  hotel 
management  or  it  would  not  be  used. 

The  proprietor  may  measure  the  service  he  gives  by  a  daily 
rate  which  the  guest  may  take  ox  leave  at  his  option,  but  when 
he  has  a  system  in  operation  in  his  hotel  which  is  susceptible 
of  a  double  vuse,  which  may  be  both  hotel  facility  and  a  public 
utility,  he  is  entitled  to  charge  the  guest  in  his  room  rent 
for  that  portion  of  the  service  which  is  rendered  as  hotel 
service,  but  not  the  portion  rendered  as  public  servica 

Assume  two  telephones  in  each  guest  room,  one  connected 
with  a  house  system  only  and  giving  connection  through  the 
hotel  switchboard  with  the  various  hotel  departments  and 
guest  rooms,  the  other  system  connected  with  a  telephone 
company  switchboard  in  the  lobby  and  giving  connection  only 
with  the  outside  world.  The  first  is  clearly  a  hotel  facility. 
The  second  is  clearly  a  public  utility.  Now  assume  one  tele- 
phone system  in  the  hotel,  with  all  the  above  connections  of 
both  systems  but  with  two  switchboard  operators  sitting 
beside  each  other,  one  at  a  "  house ''  switchboard,  the  other 
at  a  "  public  "  switchboard.  Assume  all  calls  come  first  to 
the  house  switchboard,  and  the  operator  at  that  board  handles 
all  "  house  "  calls  and  turns  over  to  the  other  operator  all  * 
calls  to  or  from  outside.  Is  there  any  question  that  one 
class  of  calls  still  remains  hotel  service  and  the  other  remains 
telephone  service?  If  as  a  matter  of  good  business  and 
sound  economy  one  operator  handles  both  classes  of  business, 
surely  the  nature  of  the  business  does  not  change,  and  it  is 
the  nature  of  the  business  that  must  control  the  decision 
herein. 

The  use  of  the  hotel  telephone  which  is  "  hotel "  use 
should  be  treated  and  paid  for  as  such.  The  use  which  is 
"telephone,"  in  the  public  utility  sense,  should  be  treated 
and  paid  for  as  such.  The  telephone  company  is  rendering 
this  latter  service.  The  portion  furnished  by  the  hotel  is  so 
slight  as  to  be  negligible.     The  public  utility  must  not  be 
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hampered  in  its  growth  or  use  by  any  additional  cost  for  the 
use  thereof,  because  the  physical  location  of  hotel  telephones 
permits  the  proprietor  of  the  hotel  to  charge  for  the  use  of 
the  public  utility  a  commission  or  extra  rate  for  the  con- 
venience of  the  user.  The  telephone  utility  may  have  to 
pay  rental  for  the  use  of  the  hotel  premises,  but  when  such 
rental  is  paid  the  utility  is  entitled  to  the  benefit  of  the  rates 
provided  for  in  its  filed  schedules.  Practically  the  entire 
service  renderec]  the  guest  in  an  outside  telephone  call 
is  furnished  by  the  telephone  company  which  receives 
two  and  one-half  cents  plus  the  proportionate  share  of  the 
service  charge  (a  very  small  fraction  of  one  cent),  and  the 
hotel  receives  seven  and  one-half  cents  less  the  same  fraction. 

After  all,  it  is  for  the  public  benefit  that  public  utility 
companies  exist.  The  public  that  pays  rates  is  entitled  to 
have  the  utility  operate  at  full  efficiency  and  upon  sound 
economic  principles.  The  result  of  this  kind  of  operation 
is  finally  reflected  in  lower  rates  to  the  public  and  in 
increased  business.  When  a  public  utility  company  installs  its 
telephone  system  within  a  hotel,  it  is  installed  there  as  part 
of  its  public  utility  system  and  is  extended  to  the  various 
rooms  of  the  hotel  to  reach  the  consumer  of  the  utility  com- 
pany's product  The  hotel  is  the  "subscriber"  and  is  the 
"  listed  party,"  but  when  guests  use  "  out-calls  "  or  receive 
"  in-calls "  tiey  are  the  actual  consumers  or  users  of  the 
service  of  the  public  utility  and  the  hotel  is  not  the  user. 
While  guests  can  not  well  be  "  listed,"  nevertheless  telephones 
are  put  in  the  guest  rooms  so  that  the  guests  may  have  easy 
access  to  all  hotel  facilities  and  also  access  to  the  entire 
public  telephone  system  of  the  country.  Both  of  these  are 
furnished  by  the  telephone  system  although  the  "  within  the 
walls  "  operation  is  conducted  by  employees  of  the  hotel. 
The  hotel  does  not  charge  for  interior  calls,  which  is  hotel 
facility  service  and  is  furnished  entirely  by  the  hotel 
employees  (of  course  by  the  use  of  the  telephone  system 
rented  from  the  telephone  company).     The  hotel,  however, 
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does  charge  for  outside  calls  where  its  employees  render  prac- 
tically no  service.  From  this  it  will  be  seen  that  the  pro- 
prietor of  a  hotel  is  charging,  not  for  service  of  a  hotel 
facility  character,  but  is  charging  for  service  of  a  public 
utility  character.  This  latter  business  the  hotel  proprietor 
has  no  legal  authority  to  conduct.  Hotel  companies  are 
not  public  telephone  corporations. 

If  a  private  'phone  is  installed,  the  subscriber  may  well 
permit  others  to  use  his  'phone  or  refujae  its  use  entirely, 
but  he  should  not  be  allowed  to  sell  service  unless  he  does  so 
as  an  agent  of  the  telephone  corporation  and  thus  be  under 
regulation  of  the  Public  Service  Commission  and  have  the 
service  rendered  in  accordance  with  a  filed  schedule  of  rates. 

The  uncontrolled  retail  selling  of  telephone  service  by  those 
unauthorized  to  conduct  such  a  business  is  contrary  to  the 
spirit  of  the  legislative  regulation  of  public  utility  companies 
and  the  service  rendered  by  them.  If  the  economic  retail 
price  of  messages  is  higher  than  the  scheduled  rate,  then 
the  public  utility  company  is  rightly  entitled  to  the  increase 
so  that  such  increase  may  go  into  the  revenues  of  the  public 
service  company  that  renders  the  service  and  thus  help  to 
reduce  some  other  rates.  A  subscriber  may  have  his  'phone 
entirely  for  private  use  or  may  commercialize  the  use  at  his 
option,  but  if  he  does  commercialize  the  use  he  is  thereupon 
engaging  in  the  business  of  selling  telephone  service;  and 
as  he  has  no  l^al  right  to  engage  in  that  business  or  to  sell 
such  service,  except  as  agent  for  the  telephone  corporation, 
he  can  only  sell  it  as  such  agent  and  at  such  rates  and  charges 
and  under  such  rules  and  regulations  as  are  fixed  in  accor- 
dance with  the  Public  Service  Commissions  Law.  The  juris- 
diction of  the  Public  Service  Commission  extends  to  the 
ultimate  vse  of  telephones  where  rates  are  charged  for  such 
use;  the  charging  makes  it  the  business  transaction  of 
selling  telephone  service.  Hotel  proprietors  have  not  the 
right  to  fix  a  schedule  of  rates  for  telephone  calls  from  hotel 
lobbies  or  guest  rooms  to  points  outside  the  hotels.  If  the 
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proprietor  of  a  hoted  permits  a  public  utility  company  to 
install  its  system  upon  the  hotel  property  to  reach  telephone 
users  in  the  hotel  lobby  and  in  guest  rooms,  a  fair  agreement 
may  be  made  for  such  use  of  the  premises,  but  the  permission 
to  use  such  hotel  premises  to  install  a  telephone  system  does 
not  change  the  nature  of  the  service! — it  remains  public 
service,  subject  to  regulation  —  and  such  permission  can  not 
transmute  a  hotel  company  into  a  public  telephone  corpo- 
ration possessing  the  functions  of  such  a  corporation  but  free 
from  its  duties. 

The  Massachusetts  Public  Service  Commission  has  held 
that  a  telephone  company  can  not  lawfully  render  telephone 
service  to  licensed  hotel  and  inn  keepers  at  wholesale,  and 
permit  such  service  to  be  re-sold  by  the  subscriber  to  the 
public,  diit?ctly  or  indirectly,  through  a  charge  for  the  use 
of  the  instniments  and  apparatus.  (Re  hotel  telephone 
service  and  rates,  P.  U.  R.  1919,  Vol.  A,  page  190.) 

The  New  York  Telephone  Company  should  file  a  schedule 
of  rates  for  the  city  of  New  York  applying  to  apartment 
houses,  hotels,  including  corridor  and  guest  room  service,  for 
calls  to  points  outside  such  apartment  houses  and  hotels.  As 
the  preparation  of  such  a  schedule  will  require  careful 
investigation,  and  as  all  the  interested  parties  should  have 
an  opportunity  to  be  heard,  the  schedule  should  be  filed  on 
or  before  May  1,  1920,  effective  June  1,  1920. 

An  order  has  been  made  accordingly. 

Chairman  Hill  and  Commissioner  Barhite  concur;  Com- 
missioner Irvine  dissents;  Commissioner  Kello^  not 
present 
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Petition  or  Complaint  of  The  New  Yoek  and  Nobth 
Shore  Traction  Company,  filed  February  14,  1&20, 
under  subdivision  1,  section  49,  Public  Service  Commis- 
sions Law,  and  section  181,  Eailroad  Law,  for  permission 
to  further  increase  passenger  fares.  Also  for  permission 
to  put  tariff  in  effect  on  short  notice.     [Case  No.  7345.] 

Decided  March  2S,  1020. 

Appearances: 

Frueauff,  Robinson  &  Sloan  (by  W.  B.  Robinson),  60 
Wall  street,  New  York  city,  for  the  petitioner. 

Oeorge  Schmidt,  Village  President,  Mineola;  F.  P.  Sea- 
man, Mineola;  E.  W.  Weeks,  East  Williston;  L.  D.  Howell, 
Mineola;  E,  J.  OiUigan,  Mineola;  M.  J.  Berling,  Mineola; 
S.  M.  Howell,  Manhasset;  Andrew  McAllister,  Hicksville; 
George  Latham,  East  Williston;  Oeorge  A.  Littlejohn, 
Mineola;  Joseph  Andrews,  Mineola;  H.  M.  Seaman, 
Mineola;  Floyd  Dams,  Mineola. 

Fenneli,,  Commissioner: 

On  February  14,  1920,  The  New  York  and  North  Shore 
Traction  Company  filed  a  petition  asking  that  it  be  per- 
mitted to  increase  its  rates  which  were  fixed  by  order  of  this 
Commission  June  26,  1917,  in  case  No.  6024. .  A  hearing 
was  held  at  Mineola  on  March  13,  1920. 

It  appears  in  this  case  that  certain  franchise  fare  restric- 
tions were  agreed  upon  at  the  time  the  original  consents 
were  given  by  the  local  authorities  of  the  municipalities 
in  which  the  lines  were  proposed  to  be  operated.  The  fran- 
chises that  were  obtained  from  these  local  authorities  con- 
tain provisions  that  the  company  will  be  bound  by  the 
restrictions  in  a  franchise  received  by  the  company  from  the 
Board  of  Supervisors,  and  similarly  bound  by  any  amend- 
ments thereof.  The  company  petitioned  the  Board  of 
Supervisors  for  a  waiver  of  the  fare  restrictions  to  the 
extent  of  the  increases  shown  in  the  proposed  schedule  of 
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rates.  The  petition  was  signed  by  from  fifteen  hundred 
to  two  thousand  people.  The  Board  of  Supervisors  held  a 
hearing  at  which  no  objection  was  raised. 

The  Board  of  Supervisors  on  February  2,  1920,  waived 
the  franchise  restrictions  to  the  extent  shown  by  the  pro- 
posed rate  schedule.  It  is  claimed  on  behalf  of  the  com- 
pany that  the  consent  by  the  Board  of  Supervisors  to  the 
increase  of  fares  by  amending  the  controlling  franchise 
carried  the  amendment  into  the  franchises  received  from  the 
local  municipal  authorities.  It  was  stated  that  the  attor- 
ney for  the  Board  of  Supervisors  agreed  with  this  conten- 
tion. While  there  may  be  some  question  as  to  the  legality 
of  this  delegation  of  power  to  amend  local  franchises  by  the 
Board  of  Supervisors,  which  board  in  this  locality  controls 
the  county  highways,  the  question  has  been  taken  out  of 
this  case  by  the  filing,  since  the  hearing  on  March  13th,  of 
waivers  of  franchise  restrictions  by  the  Towns  of  Oyster 
Bay  and  North  Hempstead  to  the  same  extent  as  the  waiver 
by  the  Board  of  Supervisors.  There  is  no  increase  of  rate 
in  the  village  of  Mineola. 

At  the  hearing  proof  was  given  supporting  the  proposed 
increase  of  rates.  No  evidence  was  given  to  the  contrary. 
There  appeared  to  be  no  objection  to  the  new  schedule  of 
rates.  Certain  individuals  stated  they  were  willing  to  pay 
higher  rates  than  shown  in  the  schedule. 

On  August  28,  1919  (case  No.  2411),  the  First  District 
Commission  permitted  increases  in  fares  in  Queens  county. 
It  is  claimed  by  the  company  that  such  increase  was  barely 
sufficient  to  defray  the  increase  in  the  payroll  made  effective 
upon  the  increase. 

The  First  District  Commission  in  1912,  after  an  examina- 
tion of  the  property  of  this  company  and  a  checking  up  of 
its  accounts,  permitted  the  issuance  of  $897,500  in  stock 
and  $800,000  in  bonds.  [Case  No.  1398,  First  District.] 
Thereafter  additional  stock  was  issued  to  the  extent  of 
$81,860.      [Case  No.    1770,   First   District.]      The   com- 
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pony's  fixed  capital   account  as  of  June  80,    1917,   was 
$1,612,008.39.      [Case   No.    2217,   First  District]      The 
fixed  capital  as  of  June  30,  1919,  was  stated  by  the  com 
pany's  auditor  to  be  $1,610,811. 

It  further  appears  that  the  company  has  only  paid 
interest  four  and  one-half  years  out  of  the  twelve  it  has 
been  operating;  that  the  last  interest  was  paid  in  October, 
1918,  and  that  no  dividends  have  ever  been  paid  on  the 
stock.  It  is  claimed  that  the  total  deferred  maintenance  is 
approximately  $70,655.84. 

The  gross  income  for  the  year  ended  June  30,  1919,  was 
$4781.32.  If  non-operating  revenue  for  the  year  ended 
June  30,  1919,  is  excluded,  an  operating  deficit  of  $2151.90 
appears.  There  were  net  corporate  deficits  for  the  years 
1917  and  1918  as  well. 

The  company  has  not  been  operating  since  March  1st  on 
account  of  the  ice  and  snow  conditions  caused  by  the  very 
heavy  storms  of  that  time  and  the  succeeding  thaw  and  rains 
which  have  flooded  various  portions  of  the  track.  The  com- 
pany ofiicials  expressed  the  opinion  at  the  hearing  that  with 
fair  weather  conditions  operations  could  be  commenced  prob- 
ably in  two  or  three  weeks.  Added  to  the  above  physical 
impediments  is  financial  difficulty.  The  company  owes 
about  $10,000  in  bills  and  $20,000  in  taxes.  It  is  also 
claimed  that  it  would  be  practically  impossible  to  resume 
service  without  making  some  repairs. 

It  would  seem  from  the  foregoing  that  the  petition  for 
increased  rates  should  be  granted  and  the  rates  be  permitted 
to  go  into  effect  on  five  days'  notice. 

The  order  accompanying  this  Opinion  sets  forth  the  rates 
petitioned  for  and  which  are  made  effective  thereby. 
All  concur. 


166     Public  Sebvice  Commission,  Second  Disteict 

Vol  9. 1920 

Petition  of  Ralph  D.  DeMonby  under  chapter  667,  laws  of 
1916,  for  a  certificate  of  public  convenience  and  necessity 
for  the  operation  of  a  stage  route  for  passengers  and 
freight  by  auto  buses  in  the  city  of  Binghamton,  it  being 
proposed  that  the  route  shall  also  be  operated  to  the  incor- 
porated village  of  Afton,  Chenango  county.  [Case  No. 
7360.] 

A  certificate  of  convenience  and  necessity  should  be  granted  an  auto 
bus  line  to  operate  over  a  highway  connecting  communities  already 
served  by  a  steam  railroad,  where  on  account  of  the  distance  of  the 
railroad  stations  from  the  village  centers  and  the  intervals  between 
stations  a  substantial  portion  of  the  population  along  the  route  will 
be  better  served  by  the  bus  line. 

Decided  March  25,  1920. 

Appearances: 

Edward  F.  Ronan,  Binghamton,  as  attorney  for  petitioner. 

Newton  R,  Cass,  Albany,  as  attorney  for  The  Delaware 
and  Hudson  Company. 

Kellooo,  Commissioner: 

The  stage  route  over  which  the  petitioner  in  this  proceed- 
ing proposes  to  operate  his  conveyances  runs  from  103  Court 
street,  in  the  city  of  Binghamton,  through  Court  and 
Chenango  streets  to  the  city  line,  thence  through  various 
villages  and  hamlets  to  the  village  of  Afton,,  Chenango 
county,  a  distance  of  about  thirty-two  miles. 

The  consent  of  the  city  authorities  and  the  application  of 
the  petitioner  here  exclude  the  right  to  carry  passengers  and 
property  locally  in  the  city  of  Binghamton.  Such  carriage 
if  permitted  would  be  in  competition  with  the  local  street 
railroad  operated  by  the  Binghamton  Railway  Company. 

The  consent  of  the  local  authorities  contains  requirements 
as  to  payment  of  annual  license  fees  and  compliance  with 
municipal  ordinances. 
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The  proposed  route  shortly  after  leaving  Binghamton 
passes  the  site  of  the  Broome  County  Tuberculosis  Hospital, 
now  unserved  by  public  conveyance.  Between  the  termini 
of  this  proposed  route  at  Binghamton  and  Afton,  one  of 
the  steam  railroad  lines  of  The  Delaware  and  Hudson  Com- 
pany extends.  Over  this  route  there  are  now  operated  each 
way  five  trains  on  week  days  and  three  on  Sundays. 

The  railroad  company  objects  to  the  granting  of  the 
certificate  applied  for,  alleging  that  the  needs  of  the  localities 
are  sufficiently  served  by  the  operation  of  its  trains,  and  that 
the  stage  route  in  question  if  established  would  materially 
deplete  its  revenues  from  local  traffic.  Undoubtedly  the 
trains  of  the  steam  railroad  run  with  sufficient  frequency 
through  the  localities  in  question,  and  no  complaint  can 
properly  be  made  in  that  regard. 

There  are  between  Afton  and  Binghamton  on  the  line  of 
the  railroad  six  inteiinediate  stations.  The  distance  is  28.2 
miles.  Such  stations  occur,  therefore,  at  intervals  of  about 
four  miles  on  the  average.  The  highway  through  the  vil- 
lages along  this  route,  although  running  in  the  same  general 
direction,  is  somewhat  removed  from  the  line  of  the  railroad, 
80  that  the  stations  by  which  the  villages  are  served  are  from 
one-half  mile  to  two  miles  distant  therefrom. 

It  therefore  results  that  along  this  route,  which  is  fairly 
well  populated,  the  distance  from  the  railroad  stations  in 
many  instances  renders  the  steam  railroad  much  less  con- 
venient than  would  be  an  auto  bus  line  operating  on  this 
prominent  thoroughfare,  on  or  near  which  most  of  the  resi- 
dences of  the  people  to  be  served  are  located. 

The  fare  proposed  to  be  charged  by  the  stage  route  is  $1.25 
from  Binghamton  to  Afton.  The  fare  charged  by  the  rail- 
road is  $0.85.  The  time  necessarily  occupied  for  the  full 
trip  by  an  auto  bus  on  the  proposed  stage  route  will  be  two 
houre.  The  time  required  by  the  railroad  trains  to  traverse 
the  distance  is  about  an  hour  and  ten  minutes.  The  distance 
over  which  the  stage  route  must  operate  is  given  as  32 
miles,  as  against  the  shorter  distance  of  the  railroad  lino 
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which  is  28.2  miles.  We  thus  have  a  situation  where  a  pas- 
senger proposing  to  use  the  stage  route  must  cover  a  longer 
distance  in  a  less  comfortable  conveyance,  take  a  greater 
length  of  time,  and  pay  an  increased  cost  than  if  patronizing 
the  steam  road.  !N'otwithstanding  this  fact,  the  general  pas- 
senger agent  of  the  railroad  company  testified  at  the  hearing 
that  the  proposed  stage  route  if  operated  would  divert  from 
35  to  50  per  cent  of  the  local  passenger  traffic. 

This  indicates  clearly  that  on  account  of  the  distance  and 
inaccessibility  of  the  railroad  stations,  and  notwithstanding 
the  frequency  of  train  service,  a  very  substantial  number  of 
people  on  the  route  would  prefer  to  travel  by  the  stage  line 
notwithstanding  its  comparative  disadvantages  in  other 
regards. 

Undoubtedly  the  kind  of  service  offered  by  the  proposed 
new  auto  bus  line,  passing  as  it  does  the  doors  of  its  patrons 
in  many  cases,  and  stopping  wherever  requested,  serves  a 
public  convenience  and  supplies  a  public  necessity  which  the 
more  remote  steam  road  with  its  infrequent  stops  at  stations 
at  a  distance  more  or  less  removed  from  the  main  line  of 
travel  does  not  now  supply. 

A  certificate  of  convenience  and  necessity  should  therefore 
be  issued,  subject  to  the  conditions  attached  to  the  consent  of 
the  local  authorities. 

All  concur. 
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In  the  Matter  of  Eate  to  be  Charged  for  Gas  by  Utica  Gas 
AND  EiiBCTEic  CoMPANY  in  the  Utica  District,  [Case 
No.  3399.] 

Decided  April  1,  1920. 

Appearances: 

August  Merrill,  Corporation  Counsel,  Utica. 

Milo  R.  Maltbie,  New  York  city,  consulting  expert  for 
City  of  Utica. 

J.  P.  Hvhbell  (by  James  D.  Judson),  Utica,  attorney  for 
Utica  Chamber  of  Commerce. 

Neil  F.  Toumer,  Albany,  attorney  for  Utica  Gas  and 
Electric  Company. 

F.  M.  Tait,  President;  Frank  B.  Steele,  Vice-president; 
^f ,  J.  Brayton,  Vice-president  and  Secretary,  Utica  Gas  and 
Electric  Company. 

Fennell,  Commissioner: 

On  May  29,  1919,  the  above  company  filed  a  new 
schedule  of  rates  effective  July  1,  1919,  increasing  all  of  its 
rates  for  gas  15  cents  a  thousand  cubic  feet,  so  that  the  new 
rates  would  be  — 

Block  Meter  Bate: 

Flrit  2S,000  co.ft.  per  month,  $1.25  per  M  cu.ft. 

Next  25,000  co.ft  per  month,  S1.15  per  M  cu.ft. 

Next  60,000  ca.ft  per  month,  11.06  per  M  ca.ft. 

Next  160,000  cn.ft  per  month,  11.00  per  M  cu^. 

Next  260,000  cu.ft.  per  month,  10.90  per  M  en  .ft 

All  over  600,000  CQ.ft.  per  month,  |0.86  per  M  cu.ft. 

*  A  minimum  charge  of  50  cents  a  month,  and  a  discount  of 
10  cents  per  thousand  cubic  feet  for  prompt  payment,  to 
remain  the  same. 

On  June  30,  1919,  August  Merrill,  esq..  Corporation 
Counsel  of  Utica,  objected  to  the  schedule  of  rates  going  into 
effect  as  being  contrary  to  an  existing  order  of  the  Commis- 
sion. By  the  Commission's  order  dated  April  14,  1914,  the 
then  rates  were  to  be  gradually  reduced  until  July  1,  1916, 
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at  which  time  the  rate  would  become  $1.10  a  thousand  cubic 
feet  with  a  discount  of  10  cents  for  prompt  payment.  A 
minimui^  charge  of  60  cents  a  month  was  allowed  to  stand. 
This  rate  was  to  continue  for  a  period  of  three  years  after 
July  1,  1916,  unless  otherwise  ordered  by  the  Commission. 

The  Commission  decided  that  the  schedule  of  rates  filed 
on  May  29,  1919,  would  not  become  effective  as  a  "  30-day 
schedule "  on  July  1,  1919,  and  that  the  then  existing 
schedule  of  rates  continued  effective  until  the  proposed  rates 
were  proved  to  be  reasonable.  Hearings  were  held  and  the 
evidence  was  finally  closed  in  the  latter  part  of  December, 
1919.  The  annual  report  covering  the  gas  operations  of  the 
company  for  the  year  1919  was  filed  March  23,  1920. 

The  plant  of  the  company  is  divided  into  two  districts, 
the  Herkimer  and  the  Utica  districts.  The  TJtica  district 
includes  Utica,  Whitesboro,  Yorkville,  New  York  Mills, 
New  Hartford,  and  Schuyler.  The  Herkimer  district 
includes  Ilion,  Mohawk,  Herkimer,  Little  Falls,  and  Frank- 
fort.    (Frankfort  was  formerly  in  the  Utica  district.) 

The  complaint  in  this  case  against  the  new  schedule  is  by 
the  City  of  Utica,  and  the  city  insists  that  the  rates  in  the 
city  of  Utica  be  based  upon  segregated  property  values, 
revenues  and  expenses  for  the  city  of  Utica  alone.  The 
company  insists  on  treating  the  Utica  district  as  one  district. 

The  value  of  the  company's  property  used  in  supplying 
gas  in  the  city  of  Utica,  according  to  the  city's  claim, 
amounts  to  $1,153,500.  An  8  per  cent  return  on  this  rate 
base  would  be  $92,280.  Measured  by  M  c.  f.  gas  sold  in 
1919,  this  return  would  equal,  per  M  c.  f.,  $0,202. 

The  company's  claimed  value  of  gas  property  in  the  Utica 
district  amounts  to  $2,830,909.  An  8  per  cent  return  on 
this  rate  base  would  be  $226,473.  Measured  by  M  c.  f.  gas 
sold  in  1919,  this  return  would  equal,  per  M  c.  f.,  $0.45. 

In  addition  to  the  foregoing  differences  as  to  value  of  the 
gas  property,  the  city  and  the  company  differed  as  to  cost 
per  M  c.  f . 
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The  city  claims  the  cost  of  gas  in  Utica  should  be  $0,833 
per  M  c.  f.  The  company  claims  that  its  books  show  a  cost 
of  $1,084  for  the  first  nine  months  of  1919.  According  to 
the  company's  report  for  1919,  the  cost  was  $1,063. 

Following  is  a  tabulation  setting  forth  the  items  as 
claimed  by  the  city,  and  as  shown  by  the  annual  report  of 
the  company,  for  1919: 
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From  the  above  it  will  be  seen  that  there  are  certain  dif- 
ferences. The  principal  differences  will  be  stated  in  parallel 
columns  and  then  discussed. 

City     Company   Difference 

Gas  oil    1.220  |.800  |.O80 

Unaccounted  for  gas 065  .078  .018 

General    expenses    086  .104  .018 

Amortization    (depreciation)     067  .080  .023 

Other   operating   expense   items 405  .425  .020 

Total    operating   expenses |.833         |.087         |.154 

Taxes     066  .073  .018 

Uncollectible  bills    006  .003  .002 

Total   revenue   deductions |.803       |1.068         |.170 

Less: 

Offsetting    incidental    revenue 080        .030 

"Utica   differential"    030        .030 

Cost  of  gas,  city  of  Utica 1.833        |1.063         |.230 

Gas  on.  Assuming  3.5  gallons  of  gas  oil  per  M  c.  f.  of 
water  gas  made^  the  city  claims  that  a  contract  which  the 
company  has  for  gas  oil  at  a  price  of  6.2  cents  a  gallon  fixes 
the  cost  at  22  cents  per  M  c.  f.  The  company's  contract 
gives  it  a  right  to  1,700,000  gallons,  10  per  cent  more  or  less, 
at  6.2  cents  a  gallon.  Deliveries  under  this  contract  were  to 
begin  in  October,  1919,  and  the  contract  end?  July  1,  1920. 
The  total  consumption  of  gaa  oil  in  1918  was  2,787,000  gal- 
lons ;  in  1919  it  was  2,630,725.  The  average  price  of  gas  oil 
to  the  company  as  shown  by  its  annual  report  for  1919  was 
8.50  cents  per  gallon;  in  1918  it  was  9.55  cents.  It  would 
therefore  seem  that  the  city's  price,  based  upon  a  contract 
which  will  expire  July  1,  1920,  is  low,  particularly  in  view 
of  the  high  prices  for  gas  oil  at  present  prevailing  and  with 
the  prospect  of  considerable  increases  during  the  six  months 
following  July  1st.  An  average  cost  of  30  cents  per  M  c.  f., 
as  shown  by  the  company's  report  for  1919,  will  not  be  too 
high  a  figure  and  may  not  be  high  enough. 

Unaccounted  for  Gas.  The  city  claims  this  item  should 
ho  allowed  at  6.5  cents  per  M  c.  f. ;  the  company's  claim  is 
7.7  cents.  The  company's  1919  report  shows  that  in  actual 
(xr>orionpc  during  that  year  it  amounted  to  7.8  cents.  The 
following  tabulation  showing  the  unaccounted  for  gas  of 
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several  companies  indicates  that  while  this  company's  per- 
centage is  high  it  is  not  excessive  when  reduced  to  the  basis 
of  miles  of  3-inch  main  and  then  compared  with  some  of  the 
other  companies. 

unaccounted  for  gas 

Compiled  from  the  aanual  reports  filed  with  the  Commiaflion  for  the  year  1918. 

TabUl 


Company 


Svracuse. . . . 
Rochester. . , 
Weetoheeter. 
Albany . . . . , 
Utica 


Miles 
of  main 


248 
513 
679 
152 
221 


Qas  made,  cu.ft 


1,264.328.000 

2.691.772,000 

2.361,148,000 

761.087.000 

744.664.000 


Unacct. 

for.  per 

cent 


8.63 

2.78 

12.13 

11.72 

12.80 


Unacct. 
for.  per 
mile  of 


■ ■—— — » 

ou.ft. 


441,090 
140.413 
494,656 
686.723 
431.883 


Unacct. 
for,  per 
mUc  3'- 

main. 

cu.ft. 


274,580 
74.859 
254,658 
296.059 
250,723 


Table  e 


Company 


Ssrraouse. .. , 
Rochester. . , 
Westchester. 
Albany . . . . , 
Utica 


Qas  sold,  cu.ft. 


1.154.224,000 

2,612.737.000 

2.065.264.900 

670.369.000 

646.516,000 


Qas  sold, 
per  mile  of 
'  I,  ou.ft. 


4,662.210 
4,893,350 
3,564,060 
4,410,320 
2,930.720 


Gas  sold. 

per  mile  of 

3 -main,  ca.ft. 


2,902.260 
2,608.740 
1,834,130 
2,225.440 
1.700.910 


It  is  to  be  expected  there  would  be  some  higher  percentage 
of  unaccounted  for  gas  because  of  the  high  pressure  trans- 
mission line  from  Utica  to  the  Herkimer  district.  However, 
as  the  "  Utica  differential "  of  3  cents  claimed  by  the  city 
has  been  accepted  as  part  of  the  cost  per  M  c.  f.,  it  will  be 
fair  to  allow  as  part  of  this  3  cents  differential  the  unac- 
counted for  gae  due  to  transmission  through  the  high  pres- 
sure line.  It  might  be  urged  with  some  force  that  the 
percentage  for  unaccounted  for  gas  is  still  too  high,  even 
with  the  above  allowance,  but  it  is  not  necessaiy  at  this  time 
and  in  this  case  to  reach  a  further  refinement  on  this  point. 

General  Expenses.  These  expenses,  excluding  amortiza- 
tion, per  M  c.  f.  sold,  are  high  as  compared  with  other  com- 
panies* of  similar  size  and  character.  The  1919  figures  are 
high  compared  with  those  for  1918.  For  the  purposes  of 
this  case,  the  city's  figures  of  8.6  cents  per  M  c.  f.  are 
accepted. 
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AmortizcUion,  The  company's  charge  under  this  item  for 
1919  is  $52,285.  This  is  about  2.25  per  cent  of  the  approxi- 
mate cost  of  depreciable  property  and  does  not  seem  to  be 
unreasonable.  This  percentage  is  equivalent  to  8  cents  per 
Mc.  f. 

Other  Items  of  Operating  Expense.  The  differences, 
other  than  those  above  discussed,  between  the  city's  and  the 
company's  figures  amount  to  2  cents  per  thousand  cubic  feet. 
In  view  of  the  upward  tendency  of  all  prices,  that  amount 
may  be  allowed  to  stand. 

Taxes,  The  company  claims  7.3  cents  per  M  c.  f.  for 
this  item;  the  city,  5.5  cents  per  M  c.  f.  An  expert  witness 
for  the  city  testified  that  the  special  franchise  tax  in  the  city 
of  Utica  for  1919  was  $70,922.  IJy  using  net  earnings  as  a 
basis  of  calculation,  he  allocated  to  the  gas  department  in 
Utica  the  sum  of  $4352.  The  method  seems  faulty  and  the 
result  inequitable.  Apparently  the  city's  estimate  of  5.5 
cents  per  M  c.  f.  tax  cost  does  not  agree  with  such  an 
allocation. 

The  total  taxes  of  the  company,  except  Federal  income 
tax,  for  1919,  amounted  to  $182,000,  covering  both  depart- 
ments and  all  districts.  Applying  to  the  total  gas  used  in 
Utica  (457,230  M  c.  f.),  the  city's  rate  of  5.5  cents  produces 
$25,148  as  the  share  of  the  Utica  gas  department.  Apply- 
ing the  company's  rate  of  7.3  cents  produces  $^3,378. 
There  being  no  sufficient  allocation  of  property,  revenues, 
and  expenses  as  between  gas  and  electric  departments,  and 
between  the  various  districts  in  each  department,  it  is  not 
possible  to  fix  a  definite  M  c.  f.  tax  cost.  Considering  the 
evidence  at  hand,  and  in  view  of  the  final  cost  figures  arrived 
at  herein,  the  company's  claim  of  7.3  cents  per  *M  c.  f.  tax 
cost  can  be  accepted.  The  diflFcrence  between  5.5  cents  and 
7.3  cents  would  not  change  the  result. 

Offsetting  Incidental  Revenue.  The  city  claims  there 
should  be  an  allowance  of  3  cents  per  M  c.  f.  to  cover  "  mis- 
cellaneous revenue,  forfeited  discounts,  minimum  bills,  etc." 
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In  1919,  gae  jobbing  and  merchandise  revenue  amounted  to 
2  cents  per  M  c.  f .  sold.  This  should  be  allowed.  Revenue 
from  forfeited  discounts  and  minimum  bills  appears  in  the 
average  revenue  which  was  estimated  on  a  $1.15  rate,  as  1.5 
cents  in  addition  to  the  rate. 

The  average  revenue  per  M  c.  f.  in  1919,  in  Utica,  on  a 
rate  of  $1  per  M  c.  f.,  was  $1.0129.  This  figure  is  fur- 
nished by  Mr.  McSorley,  secretary  of  the  Utica  company, 
and  while  it  is  not  in  evidence  as  the  Utica  earnings  are  not 
segregated  in  the  1919  report  and  therefore  can  not  be  made 
the  basis  of  a  finding,  it  does  in  fact  constitute  a  reasonably 
accurate  check. 

The  "  Utica  Differential  '\  This  allowance  of  3  cents  per 
M  c.  f.  in  favor  of  the  city  of  Utica  is  made  by  the  city's 
expert.  It  is  clear  that  the  transmission  cost  from  Utica 
to  the  Herkimer  district  ought  not  to  be  charged  against 
Utica,  and  it  is  also  clear  that  the  distribution  cost  per  M 
c.  f.  is  less  in  the  more  thickly  settled  Utica  than  in  the  out- 
side territory.  The  fact  that  the  company  charges  a  higher 
rate  in  Herkimer  than  in  the  Utica  district  indicates  that 
the  company  itself  recognizes  some  sort  of  a  differential. 
The  city's  claim  of  3  cents  is  accepted,  but  no  determination 
is  made  that  such  a  figure  is  the  actual  differential. 

The  reasonable  cost  of  gas  may  now  be  summarized  as 
follows : 

Company's  figures  based  on  1019  experience 11.063 

Less: 

Excessive  general  expense  claimed  by  city |0.018 

Offfspttinpr    Incidental    revenues 020 

"Utica    dUrerentlal"    030 

.068 

10.995 

If  the  foregoing  is  reasonably  accurate,  the  determination 
of  the  value  of  the  gas  property  in  use  in  the  public  service 
in  the  city  of  Utica  is  not  necessary  at  this  time.  If  the 
rate  base  claimed  by  the  city  [$1,153,500]  is  used  in  calcu- 
lating a  return  of  8  per  cent,  the  company  would  be  entitled 
to  $92,280  as  a  fair  return  on  the  value  of  the  gas  property 
used  by  the  company  in  the  public  service  in,  the  city  of 
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Utica,  This  is  equivalent,  on  the  basis  of  the  1919  sales, 
to  20.2  cents  per  M  c.  f .  Adding  this  to  the  99.5  cents  above 
found  as  a  reasonable  cost  of  gas,  gives  $1,197. 

A  net  rate  of  $1.15  per  M  c.  f.,  plus  1.5  cents  for  for- 
feited discounts,  minimum  bills,  etc.,  would  produce  an 
average  revenue  of  $1,165  per  M  c.  f. 

It  would  seem  therefore  that  a  price  of  gas  in  Utica  of 
$1.15  net  per  IVI  c.  f.  is  not  above  a  reasonable  price.  How- 
ever, as  present  costs  are  so  high  it  seems  best  not  to  fix  a 
rate  in  this  case  for  the  usual  period  of  three  years,  but  for 
a  period  of  one  year  and  until  the  further  order  of  the 
Commission. 

An  order  should  be  made  permitting  the  company  to  file, 
on  ten  days'  notice,  the  following  block  meter  schedule  of 
rates  based  on  a  net  price  of  $1.15  per  M  c.  f.,  effective 
April. 15,  1920: 

Block  Meter  Rate: 
Pirst         25,000  cu.ft.  per  month,  $1.25  per  M  cu.ft. 
Next  25,000  cu.ft.   per  month,  S1.15  per  M  cu.ft. 

Next  50,000  cu.ft.  per  month,  $t.05  per  M  cu.ft. 

Next  150,000  cu.ft.  per  month,  |1.00  per  M  cu.ft. 
Next  250,000  cu.ft.  per  month.  $0.00  per  M  cu.ft. 
All  over  500.000  cu.ft.   per  month,  $0.S5  per  M  cu.ft. 

Prompt  payment  discount.  10  cents  per  M  c.f. 

Minimum  charge,  50  cents  per  month. 

The  rates  in  such  schedule,  other  than  the  base  rate  of 
$1.15  per  M  c.  f.,  to  be  subject  to  complaint  and  determina- 
tion thereof  in  the  usual  manner. 

As  the  cost  of  furnishing  gas  to  that  portion  of  the  Utica 
district  which  lies  outside  the  city  of  Utica  is  certainly  not 
less  than  within  the  city,  the  rate  herein  allowed  should 
apply  to  the  Utica  district.  The  localities  in  the  Utica  dis- 
trict, except  the  city  of  Utica,  having  taken  no  part  in  this 
rate  contest,  the  schedule  of  rates  should  be  put  into  effect 
in  such  localities  on  statutory  notice. 

All  concur. 
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In  the  Matter  of  the  Equipment  and  Service  Furnished  by 
the  New  York  State  Railways  in  the  city  of  Rochester, 
New  York.     [  Cajse  No.  7340.  ] 

The  constitutional  protection  to  public  service  corporations  extends 
not  alone  to  a  preservation  of  the  title  to  their  properties  but  to  the 
light  to  receive  just  compensation  for  the  service  given  to  the  public 

Service  and  rates  for  service  have  a  very  close  and  important  rela- 
tion to  each  other;  service  may  not  be  ordered  which  does  not  take  into 
consideration  the  amount  which  a  public  service  corporation  may  demand 
for  such  service,  and  a  just  balance  must  at  all  times  be  maintained 
between  the  rights  of  the  public  and  the  rights  of  the  corporation. 

An  attempt  upon  the  part  of  a  state  commission  to  exercise  its 
powers  of  regulation  in  such  an  arbitrary  and  imreasonable  manner  as 
to  prevent  a  street  railway  company  from  obtaining  a  fair  return  upon 
its  property  used  in  the  public  service  is  repugnant  to  due  process  of 
law  and  void  under  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States. 

Decided  April  15,  1920. 

Appearances: 

Messrs.  Harris,  Beach,  Harris  &  Matson,  attorneys  for  the 
New  York  State  Railways. 

Charles  L.  Pierce,  Esq.,  Corporation  Counsel,  for  the  City 
of  Rochester. 

Barhite,  Commissioner: 

This  is  a  proceeding  instituted  by  an  order  to  show  cause 
issued  by  the  Public  Service  Commission  against  the  New 
York  State  Railways,  not  as  the  result  of  a  complaint  but 
upon  its  own  motion,  for  the  purpose  of  determining  whether 
the  said  company  is  furnishing  safe,  proper,  and  adequate 
equipment  and  service  within  the  city  of  Rochester,  New 
York,  and  whether  orders  heretofore  made  by  the  Commis^ 
sion  with  regard  to  said  equipment  and  service  have  been 
obeyed. 

The  answer  of  the  company  admits  that  the  service  ren- 
dered is  not  reasonably  adequate  to  supply  the  demands  of 
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the  riding  public,  but  alleges  that  the  cost  of  the  service  is 
greater  than  its  revenue,  and  that  it  is  unable  to  furnish 
better  service  because  it  is  limited  to  a  five  cent  fare,  under 
the  provisions  of  a  contract  made  between  a  predecessor  of 

the  company  and  the  city,  and  that  by  a  decision  of  the  Court 
of  Appeals  in  Quinby  vs.  FiAlic  Service  Commission,  223 
N.  Y.  244,  this  Commission  has  no  power  to  increase  the 
fare  by  reason  of  said  contract ;  that  said  power  rests  solely 
with  the  Common  Council  of  the  City  of  Rochester;  that 
repeated  requests  have  been  made  to  the  Common  Council 
and  other  authorities  of  the  city  for  permission  to  charge  a 
greater  fare  than  five  cents,  which  have  at  all  times  been 
denied.  It  is  further  alleged  that  if  the  company  is  com- 
pelled to  increase  its  service  without  an  increase  of  fare 
sufficient  to  pay  for  such  service,  bankruptcy  will  be  inevit- 
able. Briefly  stated,  the  claim  of  the  company  is  that  it 
is  furnishing  the  best  service  possible  with  a  five  cent  fare, 
and  that  if  it  is  compelled  to  furnish  better  service  without 
an  increase  in  income,  bankruptcy  will  be  the  only  result. 

The  company  further  alleges  that  this  Commission  has  no 
authority  under  the  law  to  order  changes  or  additions  to  the 
service  while  it  has  no  power  to  increase  the  fare  to  a  point 
which  will  pay  for  such  additions  and  changes  and  a  reason- 
able return  upon  the  value  of  the  property  used  in  its  busi- 
ness, and  that  if  the  law  gives  such  power  to  the  Commis- 
sion, then  that  law  permits  the  taking  of  the  company's  prop- 
erty without  compensation  and  without  due  process  of  law, 
and  deprives  the  company  of  the  equal  protection  of  the  law, 
and  is  contrary  to  the  Constitutions  of  the  State  of  New 
York  and  of  the  United  States,  and  is  confiscatory  and  void. 

The  company  further  claims  that  in  making  a  determina- 
tion whether  increased  service  should  be  required  in  the  city 
of  Rochester  for  the  present  rate  of  fare,  the  Commission 
should  include  as  part  of  the  city  system  the  suburban  lines 
extending  from  the  city  to  the  shores  of  Lake  Ontario.  These 
suburban  lines  are  commonly  known  as  the  Charlotte  line. 


180     Public  Service  Commission,  Second  District 

Vol.  9. 1920 

the  SummeiTille  line,  the  Sea  Breeze  line,  and  the  Glen 
Haven  line.  It  may  be  said  that  the  Charlotte  line  is 
entirely  within  the  city  boundaries,  and  the  city  conceded 
upon  the  hearing  that  it  should  be  considered  as  part  of  the 
city  system.  This  concession  was  very  properly  made  and 
renders  unnecessary  any  discussion  of  that  particular  branch 
of  the  subject. 

Upon  the  hearing,  both  the  railroad  company  and  the  city 
were  given  full  opportunity  to  present  any  evidence  which  to 
either  of  them  seemed  pertinent  to  the  inquiry. 

While  the  question  whether  the  railroad  company  has  dis- 
obeyed any  orders  of  the  Commission  hitherto  made  with 
regard  to  service  is  not  relevant  to  the  real  purpose  of  this 
proceeding,  the  Commission  was  desirous  of  ascertaining 
whether  such  a  contention  could  be  maintained.  Within  the 
past  three  years  only  two  orders  relating  to  street  railroad 
service  in  Rochester  have  been  made.  One  directed  a 
re-routcing  of  the  so  called  Monroe  Avenue  line.  This  order 
has  been  obeyed.  The  other  order  was  made  February  19, 
1919,  and  directed  the  company  to  add  to  its  non-rush  hour 
service. 

The  president  of  the  company,  under  oath,  was  asked 
whether  this  latter  order  had  been  obeyed.  He  answered  to 
the  effect  that  it  had  been  completely  obeyed  until  the  16th 
day  of  January  last,  when,  on  account  of  the  fact  that  one 
hundred  or  one  hundred  and  twenty-five  of  the  company's 
men  were  sick  and  the  necessity  existed  of  manning  the  snow 
fighting  equipment,  the  order  had  not  been  completely  obeyed. 
No  evidence  has  been  produced  to  show  that  the  statement  of 
the  president  is  not  correct,  and  the  Commission  has  no 
knowledge  of  any  fact  which  would  tend  to  disprove  his  testi- 
mony. The  failure  of  the  company  to  maintain  its  schedule 
under  an  emergency  situation  need?  no  further  commont. 

Has  the  Commission  the  power  to  order  changes  and  addi- 
tions to  the  servico  or  equipment  of  the  company  in  the  city 
of  Rochester  while  it  has  not  the  power  to  increase  the  rate 
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of  fare  to  the  extent  necessary  to  yield  the  required  expenses 
and  a  reasonable  average  return  upon  the  value  of  the  prop- 
erty actually  used  in  the  public  service,  and  would  such  an 
order  be  confiscatory  and  void  and  in  contravention  of  the 
Constitutions  of  the  State  of  New  York  and  of  the  United 
States  ? 

It  may  be  proper  at  this  time  to  call  attention  to  the  fare 
question  and  the  question  of  service  within  the  city  of 
Rochester  as  they  appear  from  the  records  in  the  files  of  the 
Commission. 

On  the  25th  day  of  February,  1890,  the  Rochester  City 
and  Brighton  Railroad  Company,  one  of  the  predecessors  in 
interest  of  the  New  York  State  Railways,  entered  into  a  con- 
tract with  the  City  of  Rochester  wherein  and  whereby  the 
railroad  company,  among  other  things,  agreed  that  from  and 
after  the  1st  day  of  November,  1892,  the  said  company,  its 
successors  and  assigns,  would,  during  its  or  their  corporate 
existence,  charge  no  passenger  more  than  five  cents  for  one 
continuous  ride  from  any  point  on  its  route  or  any  route  or 
branch  operated  by  it,  or  under  its  control,  to  any  other 
point  thereof,  or  any  other  connecting  branch  thereof,  within 
the  limits  of  the  city  of  Rochester.  This  agreement  was  the 
result  of  an  application  made  by  the  said  railroad  company 
to  the  City  of  Rochester  for  permission  to  change  its  motive 
power  from  horses  to  electricity. 

By  this  agreement  the  company  agreed  to  comply  with  all 
ordinances  and  resolutions  of  the  Common  Council  which 
had  been  or  might  at  any  time  thereafter  be  passed  relating 
to  the  rate  of  speed,  manner  of  running  cars,  general  govern- 
ment or  use  of  the  tracks,  removal  of  ice,  snow,  or  dirt,  and 
the  general  repairs  of  the  streets  within  and  for  two  feet  out- 
side of  and  adjoining  the  company's  branch  or  tracks.  It 
was  also  further  provided  in  the  agreement  that  before  the 
same  should  become  operative  the  company  should  deliver  to 
and  leave  with  the  city  a  written  agreement  to  accept  and 
comply  with  all  the  provisions  contained  in  the  contract, 
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and  to  comply  with  all  ordinances  and  resolutions  of  the 
Common  Council  of  said  city  which  may  have  been  or  at  any 
time  thereafter  might  be  passed  relating  to  the  matters  above 
stated. 

Thereafter  and  on  the  26th  day  of  December,  1894,  the 
Common  Council  passed  a  resolution  which,  among  other 
things,  provided  that  the  cars  of  every  street  railroad  then 
or  thereafter  constructed  should  run  as  often  ae  once  in 
every  fifteen  minutes  between  the  hours  of  6  o'clock  in  the 
morning  and  12  o'clock  at  night. 

In  the  year  1917  the  New  York  State  Railways  made 
application  to  this  Commission  for  an  increase  in  fare.  This 
application  was  opposed  by  the  City  of  Eochester  upon  the 
ground  that  under  the  contract,  to  which  attention  has  been 
called,  the  railroad  company  was  obligated  to  furnish  service 
within  the  city  of  Rochester  for  a  five  cent  fare,  and  that 
this  Commission  had  no  power  to  increase  the  rate  above  the 
contract  price. 

The  Court  of  Appeals  in  the  matter  of  Quiriby  vs.  Pvhlic 
Service  Commission,  Second  District,  223  N.  Y.  244,  after  a 
discussion  of  the  subject,  denied  the  right  of  this  Commis- 
sion to  increase  the  rate  of  fare  in  the  face  of  the  contract, 
to  which  attention  has  been  called. 

Thie  decision  of  the  highest  court  in  the  State  did  not  pass 
upon  the  question  as  to  whether  the  railroad  company  had 
power  to  make  the  contract  in  question,  or  as  to  whether  the 
said  rate  named  in  the  said  contract  was  confiscatory,  but 
based  its  findings  solely  upon  the  construction  of  the  law 
which  gives  the  Public  Service  Commission  power  to  pass 
upon  and  fix  the  rates  of  public  service  corporations,  and 
held  that  in  the  case  of  a  railroad  company  where  the  rates 
have  been  agreed  upon  between  the  company  and  the  munici- 
pality in  which  it  operates,  by  contract,  that  the  Public 
Service  Commission  has  no  authority,  under  the  statute  from 
which  it  derives  its  powers,  to  raise  the  rate  of  fare  in  the 
existing  contract 
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The  court  declined  to  pass  upon  tbe  question  as  to  whether 
the  State  may  not  under  its  police  power  raise  the  rate  in 
spite  of  the  contract,  if  the  situation  warrants  such  action, 
although  the  railroad  company  has  previously  agreed  to 
furnish  service  for  a  lesser  rate. 

In  view  of  the  fact  that  the  Court  of  Appeals  did  not  pass 
upon  the  very  important  question  to  which  attention  has  been 
called,  no  good  purpose  will  be  subserved  at  this  time  to  dis- 
cuss the  matter,  but  it  is  very  important  to  determine  whether 
the  Public  Service  Commission,  not  having  the  power  to 
increase  the  rate  of  fare,  can  or  should  increase  the  service 
where  such  increase  of  service  will  require  an  income  in 
excess  of  that  produced  by  th^  agreed  rate  of  fare.  At  the 
beginning  it  will  be  useful  to  call  attention  to  the  law  and  to 
the  universal  opinion  of  the  courts  as  to  what  income  public 
service  corporations  are  entitled  as  a  matter  of  right. 

The  statute  of  the  State  of  New  York  which  provides  for 
fixing  rates  for  street  railway  companies  directs  this  Com- 
mission in  fixing  such  rates  to  do  so  "  with  due  regard,  among 
other  things,  to  a  reasonable  average  return  upon  the  value 
of  the  property  actually  used  in  the  public  service  and  to  the 
necessity  of  making  reservations  out  of  income  for  surplus 
and  contingencies ".  (Public  Service  Commissions  Law, 
Article  III,  Sec.  49.) 

In  Municipal  Gas  Company  vs.  Pvhlic  Service  Commis- 
sion, 225  N.  Y.  89,  the  court,  in  speaking  of  a  gas  rate  fiixed 
by  statute,  says :  "  There  is  no  denial  that  the  rates  of  public 
service  corporations  ought  not  to  be  so  reduced  by  statute  as 
to  preclude  a  fair  return,  and  that  reduction  below  this  is 
confiscation." 

In  Smyth  vs.  Amss,  169  U.  S.  466,  the  court,  after  dis- 
cussing the  reciprocal  rights  of  railroads  and  the  public, 
says :  "  The  corporation  may  not  be  required  to  use  its  prop- 
erty for  the  benefit  of  the  public  without  receiving  just  com- 
pensation for  the  service  rendered  by  it." 
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The  rights  of  a  company  to  a  return  are  well  stated  in  New 
Memphis  Gas  Light  Company  vs.  New  Memphis,  72  Fed. 
952:  "  The  company  has  a  right  to  such  gross  revenue  from 
the  sale  of  gas  as  will  enable  it  to  pay  all  legitimate  operating 
expenses,  pay  interest  on  valid  fixed  charges,  so  far  as  bonds 
or  securities  represent  an  expenditure  actually  made  in  good 
faith,  and  also  to  pay  a  reasonable  dividend  on  stock,  so  far 
as  this  represents  an  actual  investment  in  the  enterprise." 

In  the  Minnesota  Rate  Cases,  230  U.  S.  352-434,  Justice 
Hughes  holds  that  the  constitutional  protection  to  the  com- 
panies extends  not  alone  to  the  title  to  their  properties,  but 
to  the  right  to  receive  just  compensation  for  the  service 
given  to  the  public. 

If  it  be  contended  that  \i  a  rate  when  fixed  is  fair  and 
reasonable,  that  such  rate  is  good  for  all  time  does  not  follow. 

In  Municipal  Oas  Company  vs.  Pvhlic  Service  Commis- 
sion, 225  N.  Y*  89,  the  facts  appeared  that  in  1907  the 
Legislature  passed  a  law  which  fixed  the  price  for  illuminat- 
ing gas  in  the  city  of  Albany.  For  many  years  the  statu- 
tory rate  was  not  exceeded,  but  a  time  came  when  the  com- 
pany claimed  that  the  statutory  rate  was  confiscatory  and 
action  was  brought  against  the  Public  Service  Commission, 
the  City  of  Albany,  and  others,  for  an  injunction  restraining 
the  defendants  from  compelling  the  company  to  abide  by  the 
statutory  rate.  The  court  held  that  rates  for  public  service 
corporations  ought  not  to  be  so  reduced  by  statute  as  to  pre- 
clude a  fair  return,  and  that  reduction  below  this  is  confisca- 
tion. The  court  further  held  that  the  argument  that  a 
statute  is  either  valid  or  invalid  at  the  moment  of  its  making 
and  from  that  premise  the  conclusion  is  supposed  to  follow 
that  there  is  a  remedy  for  present  confiscation  but  none  for 
confiscation  that  results  from  changed  conditions,  is  too  nar- 
row a  view  to  take  of  the  protection  of  the  Constitution. 
That  a  statute  prescribing  rates  is  one  of  continuing  opera- 
tion. That  it  is  an  attempt  by  the  Legislature  to  predict  for 
future  years  the  charges  that  will  yield  a  fair  return.     The 
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prediction  must  square  with  the  facts  or  he  cast  aside  ae 
worthless. 

The  same  principle  is  laid  down  in  Missouri  vs.  C.,  B.  & 
Q.  R.  K,  241  U.  S.  533,  at  page  539. 

The  case  of  the  Mississippi  Railroad  Commission  vs. 
Mobile  and  Ohio  Railroad  Company,  244  U.  S.  388,  is  a  case 
directly  in  point.  In  that  case  the  Mississippi  Railroad 
Commission  required  the  railroad  company  to  add  to  its 
service  six  passenger  trains.  Objection  was  made  to  this 
order  on  the  ground  that  the  depression  of  business  incident 
to  the  European  war  had  so  reduced  its  income  that  the 
income  was  less  than  its  current  expenses  and  that  a  large 
loss  would  be  incurred  in  operating  each  of  the  s'ix  trains. 

The  Supreme  Court  of  the  United  States,  in  affirming  an 
injimction  issued  against  the  railroad  commission  restrain- 
ing the  commission  from  enforcing  its  order,  laid  down  the 
following  principles  of  law,  namely : 

While  the  power  of  the  States  over  the  railways  within  their  borders 
is  very  great  and  comprehensive,  the  property  of  the  railways  is  never- 
theless protected  by  the  fundamental  guaranties  of  the  Oonstitution,  is 
entitled  to  as  full  protection  as  any  other  private  property  devoted  to  a 
public  use,  and  can  not  be  taken  from  its  owners  without  just  cumpen- 
sation  or  without  due  process  of  law. 

An  attempt  upon  the  part  of  a  state  commission  to  exercise  the 
power  of  regulation  in  such  an  arbitrary  and  unreasonable  manner  as 
to  prevent  a  railroad  company  from  obtaining  a  fair  return  upon  its 
property  invested  in  the  public  service  is  repugnant  to  due  process  of 
law  find  void  under  the  Fourteenth  Amendment. 

Upon  the  facts  of  this  case,  held  that  an  order  of  the  Mississippi 
Railroad  Commission,  requiring  the  appellee  company  to  restore  certain 
passenger  trains  to  service  on  its  line  within  that  State,  was  arbitrary, 
unreasonable,  in  excess  of  the  lawful  powers  of  the  commission,  and 
void  under  the  due  process  clause  of  the  Fourteenth  Amendment. 

The  reasonableness  of  requiring  a  carrier  to  operate  specified  trains 
can  not  be  made  to  depend  upon  the  relation  of  the  money  return  to  the 
"  out-of-pocket "  cost,  ».  e.  immediate  outlay  for  wages  and  fuel,  involved 
in  their  operation.  (Iforthem  Pacific  Ry.  Co.  vs.  North  Dakota,  238 
U.  8.  586.) 
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The  above  cases  are  cited  to  show  that  the  company's  claim 
to  a  sufficient  income  to  pay  its  necessary  expenses  and  a  fair 
return  upon  its  property  is  based  upon  a  right  guaranteed  to 
it  by  the  Constitution  of  the  United  States.  Cases  to  the 
same  effect  might  be  cited  without  number;  in  fact,  no 
authorities  holding  a  contrary  opinion  can  be  found. 

It  is  true  that  the  decisions  of  the  courts  to  which  we  have 
called  attention  were  dealing;  with  cases  where  the  rates  of 
fare  were  fixed  by  statute,  while  in  the  case  of  the  New  York 
State  Railways  the  rates  within  the  city  of  Rochester  are 
fixed  by  agreement  between  the  city  and  the  railroad  com- 
pany, but  it  can  not  be  said  that  this  distinction  takes  away 
from  the  company  the  protection  of  the  United  States  Consti- 
tution which  is  the  supreme  authority  in  the  land. 

Even  if  it  should  be  argued  that  section  18,  Article  III  of 
the  New  York  State  Constitution,  which  is  the  source  of  the 
authority  behind  the  contract  between  the  city  and  the  rail- 
road company,  takes  away  the  protection  guaranteed  by  the 
United  States  Constitution,  then  the  only  result  would  be 
that  that  particular  section  of  the  State  Constitution  to 
which  reference  is  made  is  itself  unconstitutional  in  that  it 
takes  away  the  protection  afl^orded  by  its  superior  instrument, 
the  Constitution  of  the  United  States.  (Article  VI,  Sec.  2, 
Constitution  of  the  United  States.) 

It  must  be  conceded  that  there  are  decisions  of  the 
Supreme  Court  of  the  United  States  which  upon  cursory 
reading  seem  to  be  authority  for  the  contention  that  a  con- 
tract between  a  city  and  a  street  railroad  can  not  be  over- 
turned and  must  remain  in  force,  no  matter  how  disastrous 
the  result  may  be  to  the  property  of  the  company.  The 
cases  to  which  we  refer  are  Clevelwnd  vs.  Cleveland  City 
Railtvay  Co.,  194  U.  S.  51Y;  Detroit  United  Railway  vs. 
Michigan,  242  U.  S.  238 ;  Columbus  Railway,  Power  and 
Light  Co.  vs.  City  of  Columhus,  249  U.  S.  399. 

In  each  of  the  above  cases  rates  of  fare  made  by  contract 
between  a  municipality  and  a  street  railroad  were  under  dis- 
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cussion,  and  the  court  sustained  the  contracts  as  binding. 
But  in  the  cases  noted  the  point  considered  by  the  Supreme 
Court  was  whether  the  rate  of  fare  named  in  the  contract 
could  be  changed  by  one  of  the  parties  to  the  contract  with- 
out the  consent  of  the  other,  and  the  court  held  that  it  could 
not;  that  as  between  the  city  and  the  railroad  company  the 
contract  was  valid  and  binding. 

But  the  question  was  not  presented  and  was  not  discussed 
by  the  court  as  to  the  right  of  the  State  under  its  police 
powers  to  disregard  the  rate  named  in  the  contract  if  from 
changed  conditions  it  should  appear  that  the  contract  rate  is 
not  sufficient  to  pay  the  expenses  of  the  road  and  a  fair 
return  upon  the  property  invested,  and  is  confiscatory.  Light 
upon  what  the  decision  of  the  court  would  have  been  if  the 
powers  of  the  State  to  disregard  the  contract  rate  had  been 
under  discussion  may  be  found  by  a  consideration  of  the 
views  of  the  United  States  Supreme  Court  in  Union  Dry 
Goods  Company  vs.  Oeorgia  Public  Service  Corporation, 
decided  in  January,  1919,  248  TT.  S.  372. 

In  the  case  above  cited  an  electric  light  and  power  com- 
pany and  a  dry  goods  company  had  entered  into  a  contract 
by  which  the  electric  light  company  agreed  to  furnish  the 
dry  goods  company  with  light  and  power  at  a  stipulated  rate. 
The  contract  was  performed  for  nearly  two  years  when  a  bill 
was  presented  to  the  dry  goods  company  at  a  higher  rate 
than  that  named  in  the  contract.  It  appeared  that  the  new 
rate  was  authorized  by  an  order  of  the  Railroad  CommissioD 
of  Georgia,  after  investigation  and  hearing.  The  question 
as  to  whether  the  State  had  the  right  to  override  the  pro- 
visions of  the  contract  and  ignore  them  was  squarely  pre- 
sented. The  Supreme  Court  held  that  the  State  had  such 
right.  The  court,  in  the  course  of  its  opinion,  says:  "  It  will 
be  seen  that  the  case  of  the  plaintiff  in  error  ig  narrowed 
to  the  claim  that  reasonable  rates,  fixed  by  the  State  in  an 
appropriate  exercise  of  its  police  powers,  are  invalid  for  the 
reason  that  if  given  effect  they  will  supersede  the  rates  desig- 
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nated  in  the  private  contract  between  the  parties  to  the  suit, 
entered  into  prior  to  the  making  of  the  order  by  the  rail- 
road commission.  Except  for  the  seriousness  with  which 
this  claim  has  been  asserted  and  is  now  pursued  into  this 
court,  the  law  with  respect  to  it  would  be  regarded  as  so 
settled  as  not  to  merit  further  discussion,''  "  That  private 
contract  rights  must  yield  to  the  public  welfare,  where  the 
latter  is  appropriately  declared  and  defined  and  the  two  con- 
flict, has  been  often  decided  by  this  court." 

The  court,  in  quoting  from  one  of  its  own  decisions,  further 
says:  "  It  is  the  settled  law  of  this  court  that  the  interdiction 
of  statutes  impairing  the  obligation  of  contracts  does  not  pre- 
vent the  States  from  properly  exercising  such  powers  as  are 
vested  in  it  for  the  promotion  of  the  common  weal,  or  are 
necessary  for  the  general  good  of  the  public,  though  contracts 
previously  entered  into  between  individuals  may  thereby  be 
affected." 

If  attention  is  called  to  the  fact  that  the  contract  under 
discussion  in  the  last  case  cited  was  between  a  public  utility 
company  and  a  private  company,  the  answer  is  that  no  rule 
of  law  exists  which  makes  a  contract  between  a  municipality 
and  a  public  utility  more  sacred  and  less  subject  to  the  consti- 
tutional provision  that  property  must  not  be  confiscated,  than 
a  contract  between  private  parties. 

The  Municipal  Gas  Company  of  Albany  filed  its  petition 
with  this  Commission  asking  that  a  rate  be  fixed  in  excees  of 
that  provided  by  statute,  upon  the  ground  that  the  statutory 
rate  fixed  by  chapter  223  of  the  laws  of  1907  was  insufficient 
under  the  present  costs  of  manufacture  to  yield  a  proper 
return  and  that  under  other  statutes  it  might  be  compelled  to 
manufacture  and  distribute  gas,  and  that  a  continuation  of 
its  business  under  the  statutory  rate  would  result  in  taking 
the  company's  property  without  just  compensation.  The 
Commission  denied  the  petition  upon  the  ground  that  it  had 
no  authority  to  supersede  the  rate  fixed  by  law.  The  deter- 
mination of  the  Commission  was  affirmed  by  the  Court  of 
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Appeals,  224  U.  S.  156.  Thereafter  the  gas  company 
brought  its  action  in  the  Supreme  Court  as  hereinl)efore 
stated  [225  N.  Y.  89],  and  the  court  held  that  the  action 
would  lie  and  that  the  defendant  would  be  restrained  from 
compelling  the  company  to  adhere  to  the  statutory  rates  if  it 
could  be  shown  that  those  rates  were  at  the  time  confiscatory. 
It  is  unnecessary  to  pursue  this  branch  of  the  subject  further. 
Enough  has  been  cited  to  show  that  a  public  service  corpora- 
tion not  only  has  the  right,  under  the  provisions  of  the  United 
States  Constitution,  to  a  return  for  its  services  which  will 
provide  adequate  and  lawful  income,  but  that  such  right  will 
be  recognized  and  protected  when  relief  is  sought  in  the 
proper  tribunal. 

In  view  of  the  legal  right  which  the  New  York  State  Rail- 
ways has  to  demand  a  proper  compensation  for  its  sei'vices, 
what  order  should  this  Commission  make  with  regard  to  ser- 
vice if  it  appears  that  its  present  rate  of  fare  will  not  furnish 
such  service  ?  If  this  Commission  had  the  power  to  grant  a 
sufficient  rate  to  furnish  proper  and  adequate  service,  the 
answer  would  be  simple. 

Can  or  should  this  Commission  attempt  to  compel  the  rail- 
way company  to  furnish  service  which  must  eventually  lead 
to  bankruptcy?  Would  such  a  course  be  in  the  interest  of 
the  public  ?  Certainly  not.  And  the  decisions  of  the  courts 
forbid  such  an  attempt. 

The  Public  Service  Commissions  Law  embodieg  a  purpose 
to  put  all  companies  whose  duty  requires  them  to  serve  the 
public,  under  the  control  ancl  direction  of  the  State,  and  pro- 
vision is  made  not  alone  to  protect  the  public  but  also  the 
companies  themselves.  The  Public  Service  Commission  i? 
constituted  for  the  purpose  of  carrying  out  the  provisions  of 
the  statute.  It  is  given  authority  to  compel  the  companies 
under  its  jurisdiction  to  furnish  such  service  as  will  properly 
meet  the  needs  of  the  people,  and  at  the  same  time  to  provide 
such  income  as  will  protect  a  company  in  its  constitutional 
rights  and  will  enable  it  to  perform  its  legal  duty  to  the 
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public.  In  the  case  of  the  New  York  State  Railways,  the 
Commission,  if  we  follow  the  mere  words  of  the  statute,  is 
given  authority  to  compel  full  and  adequate  service  in  the  city 
of  Rochester,  but,  under  the  decision  of  the  Court  of  Appeals, 
has  no  power  to  grant  such  rate  of  farp  as  will  enable  the 
company  to  furnish  such  service.  Was  it  the  intention  of 
the  Legislature  when  it  enacted  the  Public  Service  Coramis- 
sione  Law  to  give  to  any  department  of  the  state  government 
the  power  to  wreck  business  enterprises  in  the  State  ?  It  was 
the  intention  to  promote  fairness  and  justice ;  to  preserve  the 
rights  of  both  parties  to  any  controversy  which  might  arise. 
Any  other  construction  would  be  absurd,  and  would  violate 
well  established  rules  for  the  interpretation  of  the  statutes. 

In  Hoyden  vs.  Pierce,  144  N.  Y.  512,  at  page  516,  the 
court  says :  "  It  is  a  familiar  rule  that  a  construction  of  a 
statute  is  to  be  avoided  which  is  liable  to  produce  a  public 
mischief  or  to  promote  injustice.  Language,  however  strong, 
must  yield  to  whatever  appears  to  be  the  intention,  and  that 
is  to  be  found  not  in  the  words  of  the  particular  section  alone, 
but  by  comparing  it  with  other  parts  or  provisions  of  the 
general  scheme  of  which  it  is  a  part." 

In  Blaschko  vs.  WursteVj  165  N.  Y.  437,  these  words  are 
found :  "  The  courts  will  consider  the  mischief  which  the 
statute  was  aimed  at,  and  in  order  to  give  it  effect  words 
absolute  in  themselves,  and  language  the  most  broad  and  com- 
prehensive may  be  qualified  and  restricted  by  other  parts  of 
the  same  statute  or  by  the  facts  and  circumstances  to  which 
they  relate." 

O'Grady  vs.  Live  Stock  Ins.  Co.,  16  A.  D.  567,  lays  down 
this  doctrine:  "It  is  a  canon  of  statutory  interpretation 
that  the  courts  should  avoid  such  a  construction  as  will  lead 
to  absurdity  or  manifest  injustice." 

The  case  of  the  State  ex  rel.  Missouri  Southern  Railroad 
vs.  Pvblic  Service  Commission  of  Missouri,  259  Mo.  704,  is 
especially  pertinent.  The  Missouri  Public  Service  Commis- 
sions Law  is  copied  almost  verbatim  from  the  New  York 
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statute,  and  an  interpretation  of  the  Missouri  statute  is  an 
interpretation  of  the  New  York  statute.  In  the  case  cited  the 
railroad  company  asked  the  public  service  commission  to 
allow  it  a  greater  fare  than  that  prescribed  by  the  statute. 
The  commission  held  that  it  had  no  power  to  override  the 
statutory  rate.  The  court  discusses  the  extent  and  the  mean- 
ing and  the  effect  of  the  public  service  commissions  law  in 
no  uncertain  terms.  The  court  also  discusses  the  wide  scope 
of  the  act  and  calls  attention  to  the  fact  that  it  was  intended 
by  the  legislature  to  give  the  public  utilities  commission 
power  over  the  whole  subject  —  rates  and  service  —  that 
both  must  hang  together,  and  that  power  over  either  rates  or 
service  can  not  be  exercised  without  power  over  both.  The 
court  says : 

It  is  apparent  from  the  outline  of  the  utilities  act  given  in  paragraph 
two  that  it  is  a  radical  departure  from  the  policy  of  former  statutes. 
W%  need  not  go  into  details,  for  the  thing  speaks  for  itself.  V^hatever 
may  be  the  case  in  other  particulars,  it,  subject  to  constitutional  pro- 
visions, occupies  the  entire  field  on  given  phases  relating  to  rates  and 
service.  This  becomes  clear  either  from  a  study  of  the  language  of 
section  47  or  by  getting  at  the  meaning  of  that  section  from  the  broad 
scope,  the  philosophy  and  intendment  of  the  whole  act. 

Take  tlie  latter  proposition  first.  A  court  will  expect  to  find  in  a 
roimded  out  utilities  act,  made  by  a  just  and  intelligent  lawmaker,  as 
here,  that  such  act  approaches  the  siibject  matter  of  service  and  rates 
from  several  angles.  It  would  expect  to  find  that  the  act  justifies  its 
existence  by  impliedly,  at  least,  recognizing  that  the  utility  with  the 
public  is  vitally  interested  in  service  and  rates;  next  that  contro- 
versies and  frictions  might  exi»t  (or  would  be  expected  to  spring  up  on 
that  score)  detrimental  to  both;  next  that  the  statutory  scheme  there- 
tofore existing,  if  any,  not  only  for  settlement  of  those  controversies 
but  for  the  protection  of  the  owner  of  the  utility  as  well  as  of  the 
public  in  the  matter  of  service  and  rates,  had  become  antiquated  or 
inadequate.  Such  court  would  expect  to  find  that  the  act  runs  on  the 
theory  that  the  corporation,  in  order  to  spend,  miist  be  allowed  to 
gather  —  that  (if  we  may  be  allowed  a  homely  figure)  the  intake  bung- 
hole  in  the  corporate  barrel  would  be  open  simultaneously  with  the 
outgo  spigot.  Without  being  driven  to  it,  willy  nilly,  no  court  would 
expect  to  find  in  such  act  the  pestiferous  idea  crystallized  into  law 
that  the  solicitude  of  the  lawmaker  was  exhausted,  or  stopped  short, 
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at  prescribing  a  multitude  of  onerous  duties  and  a  multitude  of  sub- 
stantial outlays  for  the  corporation.  Contra,  it  would  expect  to  find  a 
corresponding  legislative  solicitude  in  the  line  of  providing  the  ways 
and  means  essential  to  carrying  out  the  orders  of  the  commission  on 
safe  and  adequate  service.  Moreover,  such  court  would  expect  to  find 
evidence  in  such  utilities  act  that  the  lawmaker  knew  a  corporate  money 
chest  did  not  replenish  itself  in  some  miraculous  way,  like  the  widow's 
cruse  of  oil,  for  instance;  knew  that  fimds  for  safe  and  adequate  service 
must  directly  or  indirectly,  sooner  or  later,  spring  from  freight  rates 
and  passenger  fares.  Otherwise,  the  utility  corporation  would  be  headed 
by  the  act  itself  toward  death  through  starvation  —  an  absurd  and 
unthinkable  hypothesis. 

In  that  view  of  it  a  court  must  naturally  expect  the  lawmaker  would 
provide  a  plan  for  corporate  income  out  of  which  it  must  eventually 
not  only  get  returns  on  its  investment  but  meet  the  outlays  the  act 
contemplated  the  commission  might  or  would  exact. 

And  again  the  court,  in  speaking  of  the  purposes  of  the 
act,  says :  "  In  fine,  it  gave  the  commission  plenary  power  to 
coerce  a  puhlic  utility  corporation  into  a  safe  and  adequate 
service  and  the  performance  of  the  public  duty  unto  which 
its  franchise  bound  it  On  the  other  hand,  the  act  does  not 
contemplate  a  confiscation  of  corporate  property,  and  we 
include  in  the  term  *  property  '  the  right  to  earn  a  reasonable 
return  on  its  investment.  Looking  to  that  end,  the  act 
undertakes  to  balance  outgo  with  income.  It  covers  that 
field." 

And  again,  "  We  take  it  that  a  decent  respect  for  the  legis- 
lature precludes  the  theory  that  the  commission  was  given 
control  of  expenditures  and  denied  control  of  income,  the  two 
being  inseparable  in  the  very  nature  of  things.  Moreover, 
it  precludes  the  theory  that  the  commission  was  given  power 
to  ascertain  a  just  rate  and  then,  wonderful  to  relate,  was 
denied  power  to  enforce  it;  that  prior  legislation  controlled 
the  rate,  while  the  commission  controlled  the  outgo,  thereby 
providing  an  upper  and  nether  millstone  with  the  corporation 
between." 

What  could  be  more  descriptive  of  the  case  before  us? 
Under  the  decision  of  the  Court  of  Appeals,  this  Commission 
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has  no  power  over  street  car  rates  in  the  city  of  Rochester ; 
and  yet,  if  we  are  to  construe  the  statute  that  it  has  power 
over  the  service,  in  the  words  of  the  Supreme  Court  of 
Missouri,  we  have  a  situation  which  provides  "  an  upper  and 
a  nether  millstone  with  the  corporation  between  ". 

If  to  require  the  New  York  State  Railways  to  furnish  a 
proper  and  adequate  service  in  Rochester  at  the  present  rate 
of  fare  prevents  the  company  from  obtaining  a  reasonable 
return  for  the  services  rendered,  this  Commission  has  no 
power  to  order  such  service. 

In  Missouri  Pacific  Railway  Co.  vs.  Tucker,  230  U.  S.  34, 
the  court  says :  "  To  require  a  railroad  company  to  charge 
such  rates  for  transportation  as  to  prevent  it  from  obtaining 
a  reasonable  return  for  the  service  rendered,  amounts  to 
deprivation  of  property  without  due  process  of  law  in  viola- 
tion of  the  Fourteenth  Amendment,  and  is  beyond  the  power 
of  the  State." 

In  Atlantic  Coast  Line  Railroad  Company  vs.  North  Caro- 
lina Corporation  Commission,  206  V.  S.  1,  at  pages  19  and 
20,  may  be  found  a  statement  of  the  principle  to  which 
attention  has  been  called.  In  the  language  of  the  Supreme 
Court,  "  The  elementary  proposition  that  railroads  from  the 
public  nature  of  the  business  by  them  carried  on,  and  the 
interest  which  the  public  have  in  their  operation,  are  sub- 
ject, as  to  their  state  business,  to  state  regulation,  which  may 
be  exerted  either  directly  by  the  legislative  authority  or  by 
administrative  bodies,  endowed  with  power  to  that  end,  is  not 
and  could  not  be  successfully  questioned  in  view  of  the  long 
line  of  authorities  sustaining  that  doctrine.  Accepting  this 
general  rule,  the  assignment?  of  error  rest  upon  the  hypothe- 
sis that  the  order  which  the  court  below  enforced  was  so 
arbitrary  and  unreasonable  in  its  character  as  to  transcend 
the  limits  of  regulation  and  to  be  in  effect  a  denial  of  due 
process  of  law  or  a  deprivation  of  the  equal  protection  of  the 
laws.  As  the  public  power  to  regulate  railways  and  the  pri- 
vate right  of  ownership  of  such  property  coexist  and  do  not 
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the  one  destroy  the  other,  it  has  been  settled  that  the  right  of 
ownership  of  railway  property,  like  other  property  rights, 
finds  protection  in  constitutional  guaranties,  and,  iJierefore, 
whenever  the  power  of  regulation  is  exerted  in  such  an 
arbitrary  and  unreasonable  way  as  to  cause  it  to  be  in  effect 
not  a  regulation  but  an  infringement  upon  the  right  of 
ownership,  such  an  exertion  of  power  is  void,  because  repug- 
nant to  the  due  process  and  equal  protection  clauses  of  the 
Fourteenth  Amendment." 

In  Brook»-8canlon  vs.  The  BaUroad  Cammi^sicn  of 
Louisiana,  Supreme  Court  Reporter,  Vol.  40,  No.  8,  page 
183,  decided  February  2,  1920,  we  find  this  principle  laid 
down:  ^^A  company  can  not  be  compelled  to  operate  its  rail- 
road when  it  can  not  do  so  without  loss  therefrom,  though  its 
other  business  of  lumbering  be  sufficiently  remunerative  to 
absorb  the  loss  and  make  returns  on  its  entire  business.  If  a 
company  operating  a  lumber  business  and  a  railroad  be  taken 
to  have  granted  to  the  public  an  interest  in  the  use  of  the 
railroad,  it  may  withdraw  its  grant  by  discontinuing  the  use 
when  that  use  can  be  kept  up  only  at  a  lose." 

It  will  be  noticed  that  the  decisions  to  which  attention  has 
been  called  are  outside  of  and  apart  from  the  very  serious 
question  whether  a  public  utility  company  incorporated  for 
the  very  purpose  of  serving  the  public  has  the  power  deliber- 
ately to  make  a  contract  which  in  the  future  may  prevent  it 
from  fulfilling  the  purpose  of  its  incorporation.  Individuals 
and  corporations  may  waive  any  statutory  or  constitutional 
right,  but  only  when  private  interests  are  involved. 

Phyfe  vs.  Eimer,  45  N.  Y.  102. 

Sentennis  vs.  Laclew,  140  N.  Y.  468,  at  page  466. 

Certainly  the  rate  of  fare  which  will  enable  a  company  to 
give  proper  service  to  its  patrons  is  a  matter  in  which  the 
public  is  deeply  interested  and  concerns  its  interests.  The 
question  to  which  reference  is  made  has  never,  so  far  as  my 
investigations  throw  any  light  upon  the  subject,  been  squarely 
presented  to  any  court,  although  in  the  case  of  Thomas  vs. 
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West  Jersey  BaUroad  Co.,  101  U.  S.  71,  the  Supreme  Court 
lays  down  the  doctrine  that  where  any  corporation  like  a  rail- 
road company  has  granted  to  it  by  charter  a  franchise 
intended  in  a  large  measure  to  be  exercised  for  the  public 
good,  any  contract  which  disables  the  corporation  from  per- 
forming those  functions  is  a  violation  of  the  contract  with  the 
State  and  is  void  as  against  public  policy.  But  this  Commis- 
sion has  no  power  to  interfere  with  the  contract  between  the 
city  and  the  company  and  must  treat  it  as  valid,  and  the  sub- 
ject is  only  mentioned  as  one  involved  in  the  matter  under 
discussion  and  to  call  attention  to  the  fact  that  the  contract  is 
valid  so  far  as  this  proceeding  is  concerned. 

That  the  Commission  should  not  direct  additional  service 
in  the  city  of  Bochester  if  the  income  of  the  railway  com- 
pany is  not  sufficient  to  pay  for  such  service,  is  abundantly 
illustrated  by  the  action  of  the  courts  in  similar  cases. 

In  the  State  ex  r^l.  Attorney  General  vs.  D.  C.  M.  &  T. 
Ry.  Co.,  53  Kan.  3@9,  the  court  held  that  where  a  railroad 
can  not  be  operated  except  at  a  great  loss  by  any  corporation 
or  person,  not  taking  into  account  the  repairs  of  the  road 
and  the  taxes  thereon,  the  supreme  court  having  some  discsre- 
tion  in  the  granting  of  a  writ  of  mandamus,  will  not  compel, 
by  a  peremptory  writ  the  railway  company  to  replace  or  put 
into  repair  its  tracks,  a  part  of  which  has  been  torn  up,  as 
such  an  order  would  be  useless  or  futile  and  of  no  public 
benefit 

In  Wyman  on  Public  Sevvice  Corporations,  section  801, 
the  author  states  that  while  failure  to  perform  its  full  duty 
may  make  a  company  liable  to  forfeiture  of  its  charter,  the 
court  will  not  by  mandamus,  when  actual  insolvency  appears, 
make  a  useless  order. 

In  People  ex  rel.  Oreen  vs.  D.  &  C.  R.  R.  Co.,  68  N.  Y. 
152,  at  page  163,  it  is  said  that  the  court  will  not  by  its 
writ  of  mandamus  command  a  defendant  to  perform  an 
impossibility. 

In  the  City  of  Benton  Harbor  vs.  The  St.  Joseph  &  Ben- 
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ton  Harbor  Street  Railway  Go.,  102  Michigan  386,  it  is 
held  that  mandamus  will  not  lie  to  compel  a  street  railway 
company  to  comply  with  the  provisions  of  an  ordinance 
requiring  it  to  pave  the  street  between  its  rails  whea  it 
appears  that  owing  to  the  financial  straits  in  which  it  is 
placed  it  is  impossible  for  its  officers  to  borrow  or  otherwise 
raise  the  money  to  pay  for  such  paving. 

An  English  court,  in  the  matter  of  the  Bristol  and  North 
Somerset  Railway  Company,  L.  R.  3  Queen's  Bench  10, 
refused  to  order  a  railroad  company  to  build  a  bridge  which 
it  had  lawfully  been  ordered  to  build,  upon  the  ground  that 
the  company  was  financially  unable  so  to  do.  The  court 
said :  "  To  enforce  by  mandamus  an  order  which  imposes 
on  a  virtually  defunct  company  a  duty  which  it  is  impossible 
for  it  to  discharge,  would  be  contrary  to  the  elementary 
principles  of  justice." 

Attention  should  also  be  called  to  the  terms  of  the  con- 
tract between  the  city  and  the  railway  company.  That 
contract,  as  hereinbefore  mentioned,  provides  that  only  a  five 
cent  fare  shall  be  charged  within  the  city  of  Rochester  from 
and  after  the  Ist  day  of  November,  1892,  and  that  the  rail- 
^  way  company  would  at  any  and  all  times  comply  with  all  the 
ordinances  of  the  Common  Council  which  had  been  hereto- 
fore or  might  thereafter  be  passed.  The  Common  Coiuicil 
did  on  the  26th  day  of  December,  1894,  pass  an  ordinance 
which  provided  that  all  street  cars  should  be  run  as  often 
as  once  in  every  fifteen  minutes  between  6  o'clock  in  the 
morning  and  12  o'clock  midnight;  that  ordinance,  so  far  as 
appears,  is  still  in  force,  and  the  schedule  in  evidence  shows 
that  the  terms  of  the  ordinance  are  now  obeyed  by  the 
company.  The  city  can  not  claim  the  benefit  of  a  portion 
of  the  contract  and  repudiate  the  rest.  If  the  city  stands 
upon  the  five  cent  fare,  it  must  also  acknowledge  the  force 
of  its  ordinance  which  is  a  part  of  the  contract  and  provides 
for  a  fifteen  minute  headway.  Petition  of  the  N.  Y.,  L.  dt 
W,  R.  Co.,  98  N.  Y.  447,  in  which  the  court  says  the  rail- 
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road  can  not  claim  the  benefit  of  a  part  of  the  agreement  and 
repudiate  the  rest.  The  proviflion  for  a  five  cent  fare  and 
the  provision  that  cars  must  be  run  not  more  than  fifteen 
minutes  apart  must  be  construed  together. 

It  is  very  evident  from  the  authorities  to  which  attention 
has  been  called,  that  the  New  York  State  Railways  has  an 
absolute  right  to  an  income  which  will  pay  not  alone  its 
necessary  expenses  of  operation  and  its  proper  fixed  charges, 
but  will  produce  a  fund  sufficient  to  provide  a  surplus  for 
contingencies  and  a  proper  and  reasonable  returA  upon  the 
value  of  the  property  used  in  its  business.  It  is  further 
apparent  that  if  the  present  rate  fixed  by  the  contract  is  not 
sufficient  to  furnish  the  amoimt  of  money  necessary  to  pro- 
vide for  the  purposes  to  which  attention  has  been  called, 
that  the  State  can  not,  and  if  it  can,  should  not,  attempt  to 
force  the  company  to  perform  services  beyond  its  power. 
We  do  not  mean  to  hold  that  the  city  must  continue  to 
receive  insufficient  service  for  all  time  and  is  without  remedy 
or  protection,  but  the  remedy  is  one  over  which  this  Com- 
mission has  no  control  and  it  is  therefore  unnecessary  and 
improper  to  discuss  it.  Public  service  corporations  are  given 
great  privileges,  and  on  the  other  hand  they  are  obligated 
to  an  extent  commensurate  io  those  privileges,  and  in  this 
respect  they  differ  from  private  corporations  which  are  not 
formed  for  the  purpose  of  serving  the  public  and  are  not, 

therefore,  given  the  prerogative  of  making  demands  upon 
the  people. 

AVhat  is  the  financial  condition  of  the  New  York  State 
Railways?  Upon  the  hearing,  certain  of  the  railroad  offi- 
cials were  called  upon  under  oath  to  testify  to  the  matters  of 
income  and  disbursements,  and  other  questions  which  would 
throw  light  upon  that  condition.  The  city  was  given  full 
opportunity  to  cross-examine  these  officials  and  to  offer  such 
evidence  upon  the  subjects  under  examination  as  it  might 
consider  proper.     But  the  Commission,  not  content  to  rely 
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alone  upon  the  testimony  and  the  suggestions  of  the  oontend- 
ing  parties,  has  taken  advantage  of  its  own  facilities,  and  for 
more  than  three  weeks  its  experts  have  been  engaged  in  an 
examination  of  the  company's  financial  condition  and  the 
result  of  its  operations.  This  work  was  done  under  the  active 
and  constant  supervision  of  Mr.  Charles  R.  Barnes,  chief 
of  the  division  of  electric  railroads,  whose  experience  of 
twenty-five  years  in  the  service  of  the  Stato  in  charge  of 
railroads  operated  by  animal  power  and  later  by  electricity 
has  given  him  a  most  complete  knowledge  of  all  questions 
which  may  arise  in  his  department,  and  whose  ability  and 
fairness  is  recognized  not  only  by  the  Commission  but  by 
all  who  are  familiar  with  his  work.  His  report  has  been 
made  a  part  of  this  memorandum,  that  all  who  are  interested 
may  have  complete  knowledge  of  what  has  been  done. 

I  shall  content  myself  with  calling  attention  to  only 
a  few  matters  contained  in  the  report. 

It  appears  that  the  actual  deficit  for  the  year  1919  in 
the  city  five  cent  zone  amounts  to  $643,171.86;  the  actual 
deficit  for  the  suburban  lines  running  to  the  lake  for  the 
same  period  amounts  to  $80,443.45;  the  actual  deficit  aris- 
ing from  the  operation  of  the  Rochester  lines  which  include 
the  lines  nmning  to  the  lake  and  which  are  properly 
included,  as  we  shall  show,  amounts  to  $723,615.31.  The 
estimated  deficit  for  a  future  twelve  months'  period  in  the 
five  cent  zone  amounts  to  $835,974.78.  This  estimate 
includes  a  probable  increase  of  10  per  cent  in  the  amount  of 
traffic  due  to  improved  service,  and  the  estimated  cost  of 
that  service. 

It  must  be  remembered  that  the  estimate  for  the  future 
twelve  months'  period  does  not  include  any  increased  pay  for 
motormen  and  conductors.  The  contract  between  the  com- 
pany and  the  employees  mentioned  exjiires  on  the  1st  day  of 
May,  1920,  and  it  is  a  matter  of  general  knowledge,  though 
not  of  strict  evidence,  that  it  is  the  intention  of  the  men  at 
the  expiration  of  the  contract  to  demand  a  very  substantial 
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increase  ill  pay.  If  any  increase  is  demanded  and  granted 
the  aggregate  must  be  added  to  the  estimated  deficit  for  the 
future  twelve  months'  period. 

It  should  also  be  remembeied  that  an  action  is  now  pend- 
ing in  the  Supreme  Court,  brought  to  test  the  propriety  and 
the  legality  of  a  ten  cent  fare  between  any  point  in  the  city 
as  it  existed  prior  to  the  amendment  to  the  charter  in  1915, 
and  that  portion  of  the  city  formerly  constituting  the  vil- 
lage of  Charlotte.  That  action  has  terminated  in  a  judg- 
ment declaring  that  a  five  cent  fare  over  the  territory  named 
is  confiscatory.  The  company  has  been  allowed  during  the 
pendency  of  the  action  to  charge  ten  cents  fare,  giving  a 
rebate  slip  with  each  fare  good  for  five  cents  if  the  judg- 
ment of  the  court  is  reversed  upon  the  appeal  now  pending. 
Such  a  reversal  would  make  the  company  liable  to  pay 
back,  up  to  the  present  time,  about  $223,000,  and  in  addi- 
tion, a  reduction  of  the  fare  to  five  cents  would  further 
reduce  the  future  income  of  the  company. 

In  Mr.  Barnes'  report  reference  is  made  to  the  terms 
depreciation,  deferred  maintenance,  and  deferred  replace- 
ments, and  provision  is  made  for  these  items.  These  are 
not  merely  terms  based  upon  possible  contingencies,  but 
are  as  substantial  and  necessary  for  a  proper  statement  of 
moneys  that  must  be  paid  by  the  company  as  a  provision  for 
salaries  and  wages  of  employees.  They  must  be  kept  in 
the  accounts,  not  by  the  wish  of  the  company  but  by  the 
order  of  the  Commission,  for  the  benefit  of  the  public. 
Otherwise,  a  statement  of  the  company's  transactions  at  the 
end  of  the  year  might  show  a  substantial  surplus  which 
could  properly  be  divided  among  the  stockholders  as  divi- 
dends, or  which  would  give  the  company  unwarranted 
credit,  while  the  real  truth  might  be  that  the  property  of 
the  company  had  lessened  in  value,  had  not  been  properly 
maintained,  or  replaced  by  new,  and  the  traveling  public 
might  suflFer  thereby. 

The  suburban  lines  have  been  included  in  the  statement, 
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although  the  results  of  the  operation  of  these  lines  have 
been  separated  from  the  results  in  the  five  cent  zone. 
Whether  we  take  the  five  cent  zone  alone,  or  in  connection 
with  the  suburban  lines,  each  case  results  in  a  deficit;  but 
the  suburban  lines  should  be  considered  in  connection  with 
the  strictly  city  linee.  Th^  road  extending  to  Summerville 
is  used  daily  during  the  entire  year  by  many  people  whose 
place  of  business  is  within  the  city.  The  highway  through 
which  its  line  passes  is  lined  from  the  northern  boundary 
of  the  city  to  the  lake,  with  the  residences  of  those  who  in 
reality  are  a  part  of  the  city  business  life.  At  the  lake 
extremity  of  the  line  and  for  some  distance  back  are  scores 
of  cottages,  and  in  the  summer  time  a  tented  city,  prac- 
tically all  of  which  are  the  temporary  homes  from  year  to 
year  of  the  citizens  of  Kochester.  The  Sea  Breeze  line 
extends  from  the  northern  boundary  of  the  city  to  the  lake 
and  the  mouth  of  Irondequoit  Bay  and  reaches  not  alone 
a  bathing  beach  and  places  of  amusement,  but  numerous 
cottages  and  dwellings  some  of  which  are  occupied  during 
the  entire  year.  This  line  also  furnishes  the  only  trolley 
by  which  to  reach  Durand  Eastman  Park,  the  larsrest  and 
one  of  the  mo«t  iniportant,  if  not  the  most  important,  park 
belonging  to  the  city,  and  too  far  away  from  the  residential 
portion  of  the  city  to  be  reached  except  by  some  kind  of 
conveyance.  The  Glen  Haven  line  is  a  part  of  the  trolley 
extending  to  Sodus  Bay,  some  forty  miles  away  from  the 
city,  but  that  portion  which  is  considered  in  the  financial 
results  leads  to  Irondequoit  Bay  and  serves  many  people 
whose  daily  life  is  connected  with  city  affiairs,  and  is  a 
means  of  communication  with  resorts  which  during  the 
Summer  are  visited  by  thousands  of  the  residents  of  the  city. 
It  may  be  said,  however,  that  if  the  Glen  Haven  line  is  not 
considered,  no  substantial  difference  would  be  found  in  the 
financial  results. 

If  the  above  lines  or  any  one  of  them  were  discontinued, 
the  loss  would  be  felt  most  severely  by  the  inhabitants  of 
the  city  of  Rochester.    Thousands  would  be  prevented  from 
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reaching  places  of  recreation  and  pleasure  and  many  would 
be  compelled  to  live  or  cease  to  do  business  in  the  city  itself. 
Many  authorities  might  be  cited  in  confirmation  of  these 
views.  This  Commission  has  placed  itself  on  record  in  a 
case  relating  to  the  very  road  under  consideration.  In  Re 
New  York  Staie  RaUwwys,  P.  U.  R.  lOlS-A,  at  page  7S5, 
the  Commission  considered  fares  in  Syracuse,  Utica,  and 
adjacent  communities.  After  stating  that  it  is  not  fair 
that  one  community  should  be  compelled  to  pay  for  the 
service  rendered  to  another,  but  that  this  rule  should  not 
be  carried  to  an  extreme,  the  opinion  continues :  "  Neither 
is  it  possible  to  fix  the  limits  by  the  geographical  boundaries 
of  the  different  municipalities.  It  is  common  knowledge 
that  the  actual  limits  of  a  community  are  not  bounded  by  its 
geographical  lines,  and  that  in  the  case  of  all  of  our  cities 
there  is  adjacent  territory,  peopled  for  the  most  part  by 
those  doing  business  in  the  city  and  all  forming  a  part  of 
one  community.  In  such  cases  it  may  be  fairly  said  that  it 
is  an  impossibility  in  practical  operation  to  separate  the 
accounts  to  show  accurately  the  revenue,  the  expenses  of 
operation,  or  even  the  investment  in  property  used  in  the 


service." 


If  it  should  be  suggested  that  a  statement  of  the  entire 
business  of  the  road  would  show  a  sufficient  profit  to  enable 
the  company  to  render  adequate  service  in  Rochester,  the 
answer  is,  even  without  an  examination  of  the  total  receipts 
and  disbursements  of  the  company,  that  the  people  of  Syra- 
cuse and  Utica  have  a  well  founded  objection  to  pay  for 
the  operation  of  a  railroad  in  Rochester,  ae  the  people  of 
Rochester  have  a  well  founded  objection  to  pay  for  service 
in  the  other  cities  named;  and,  further,  the  authorities  do 
not  warrant  such  a  determination. 

In  the  case  of  Smyth  vs.  Ames,  supra,,  the  facts  are  that 
the  State  of  Nebraska  fixed  certain  rates  for  freight  carried 
bv  railroads  within  the  State.  The  statute  was  attacked 
as  unconstitutional,  on  the  ground  that  the  rates  prescribed 


202     Public  Sebvioe  Comj^ission,  Sscond  Dibtsict 

Ymh  9, 1920 

were  not  reasonable  compensation  for  the  service  rendered. 
One  of  the  arguments  on  behalf  of  the  State  of  Nebraska  was 
to  the  effect  that  the  reasonableness  of  the  rates  fixed  by 
the  statute  was  not  to  be  determined  by  the  effect  of  thos« 
rates  alone,  but  that  the  court  should  take  into  account 
the  whole  busine&s  of  the  company. 

The  Supreme  Court  of  the  United  States,  in  commenting 
upon  this  claim^  said,  at  page  540 : 

It  is  further  said,  in  behalf  of  the  appellants^  that  the  reasonableness 
of  the  rates  established  hy  the  Nebraska  statute, is  not  to  be  determined 
by  the  inquiry  whether  such  rates  would  leave  a  reasonable  net  profit 
from  the  local  business  affected  thereby,  but  that  the  court  should  take 
into  consideration,  among  other  things,  the  whole  business  of  the  com- 
pany, that  is,  all  its  business,  passenger  and  freight,  interstate  and 
domestic.  If  it  be  found  upon  investigation  that  the  profits  derived 
by  a  railroad  company  from  its  interstate  business  alone  are  sufficient 
to  cover  operating  expenses  on  its  entire  line,  and  also  to  meet  interest, 
and  justify  a  liberal  dividend  upon  its  stock,  may  the  legislature  pre- 
scribe rates  for  domestic  business  that  would  bring  no  reward  and  be 
less  than  the  services  rendered  are  reasonably  worths  Or,  must  the 
rates  for  such  transportation  as  begins  and  ends  in  the  State  be  estab- 
lished with  reference  solely  to  the  amount  of  business  done  by  the  car- 
rier wholly  within  such  State,  to  the  cost  of  doing  such  local  business, 
and  to  the  fair  value  of  the  property  used  in  conducting  it,  without 
taking  into  consideration  the  amount  and  cost  of  its  interstate  business, 
and  the  value  of  the  property  employed  in  it?  If  we  do  not  misappre- 
hend counsel,  their  argument  leads  to  the  conclusion  that  the  State  of 
Nebraska  could  legally  require  local  freight  business  to  be  conducted 
even  at  an  actual  loss,  if  the  company  earned  on  its  interstate  business 
enough  to  give  it  just  compensation  in  respect  of  its  entire  line  and  all 
its  business,  interstate  and  domestic.  We  can  not  concur  in  this  view. 
In  our  judgment  it  must  be  held  that  the  reasonableness  or  unreason- 
ableness of  rates  prescribed  by  a  State  for  the  transportation  of  persons 
and  property  wholly  within  its  limits  must  be  determined  without  refer- 
ence to  the  interstate  business  done  by  the  carrier,  or  to  the  profits 
derived  from  it.  The  State  can  not  justify  unreasonably  low  rates  for 
domestic  transportation,  considered  alone,  upon  the  ground  that  the 
carrier  is  earning  large  profits  on  its  interstate  business,  over  which, 
so  far  as  rates  are  concerned,  the  State  has  no  control.  Nor  can  the 
carrier  justify  unreasonably  high  rates  on  domestic  businees  upon  the 
ground  that  it  will  be  able  only  in  that  way  to  meet  losses  on  its  inter- 
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state  buBinesB.  So  far  as  rates  of  transportation  are  concerned,  domes- 
tic business  should  not  be  made  to  bear  the  losses  on  interstate  business, 
nor  the  latter  the  losses  on  domestic  business.  It  is  only  rates  for  the 
transportation  of  persons  and  property  between  points  within  the  State 
that  the  State  can  prescribe;  and  when  it  undertakes  to  prescribe  rates 
not  to  be  exceeded  by  the  carrier^  it  must  do  so  with  reference  exclu- 
sively to  what  is  just  and  reasonable,  as  between  the  carrier  and  the 
public,  in  respect  of  domestic  business.  The  argument  that  a  railroad 
line  is  an  entirety;  that  its  income  goes  into,  and  its  expenses  are  pro- 
vided for,  out  of  a  common  fund;  and  that  its  capitaliasation  is  on  its 
entire  line,  within  and  without  the  State,  can  have  no  application  where 
the  State  is  without  authority  over  rates  on  the  entire  line,  and  can 
only  deal  with  local  rates  and  make  such  regulations  as  are  necessary 
to  give  just  compensation  on  local  business. 

In  the  case  of  the  New  York  State  Railways,  this  Com- 
mission has  no  power  under  the  decision  of  the  Court  of 
Appeals  in  the  Qumby  case,  to  adjust  rates  over  the  entire 
line  of  that  railway,  and  is  in  exactly  the  same  position  as 
the  State  of  Nebraska  under  the  facts  in  Smyth  vs.  Ames, 

Furthermore,  when  it  appears  from  the  record  that  the 
deficit  for  operation  in  1019,  in  the  five  cent  zone  in 
Rochester,  was  $643,171.86,  and  on  the  suburban  lines  was 
$80,443.45,  and  that  the  estimated  deficit  for  a  future 
twelve  months^  period  with  an  increased  proper  service  in 
the  five  cent  2one  would  amount  to  $835,974.78,  can  it  be 
said,  in  the  words  of  the  Supreme  Court  of  the  United 
States,  that  the  present  fare  in  Rocheeter  is  just  and 
reasonable  ? 

In  San  Diego  Sand  Company  vs.  National  City,  174  TJ.  S. 
739,  the  same  principle  as  that  stated  above  is  enunciated. 

It  follows  that  the  order  to  show  cause  should  be  vacated, 
and  the  case  closed  on  the  books  of  the  Commission. 

Hill,  Chairman,  concurs  in  the  reeult  proposed  by  Com- 
missioner Barhite,  not  on  the  ground  of  lack  of  power,  but 
because  under  the  facts  disclosed  the  making  of  an  order 
requiring  the  large  addition  to  the  service  which  i8  found 
to  be  necessary,  would  in  his  opinion  be  an  unreasonable 
and  arbitrary  exercise  of  the  powejr  possessed  by  the  Com- 
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mission  under  subdivision  2  of  section  49  of  the  Public 
Sei'vice  Commissions  Law 

Van  Namee,  Commissioner,  excused  from  voting. 


Irvine,  Commissioner,  concurring: 

I  concur  in  the  conclusions  reached  by  Commissioner 
Barhite  but  desire  to  state  my  individual  views  upon  certain 
points  involved  in  the  case. 

Were  it  not  for  the  principle  of  law  determined  in  the 
much  discussed  Qwinby  case,  the  power  and  the  duty  of  the 
Commission  would  be  equally  clear.  We  should  order  the 
New  York  State  Railways  to  make  additions  and  improve- 
ments to  its  equipment,  roadway,  and  service  in  such  man- 
ner as  to  provide  adequate  and  convenient  facilities  for  all 
those  having  occasion  to  avail  themselves  of  the  service  in 
the  city  of  Rochester,  and  we  should  sustain,  and  if  neces- 
sary fix,  a  rate  of  fare  suflScient  to  compensate  the  company 
for  the  service  so  rendered :  that  is  to  say,  a  rate  that  would 
yield  sufficient  revenue  to  pay  operating  expenses-  and  taxes 
and  yield  a  reasonable  return  on  the  value  of  the  property 
used  in  such  service  together  with  reasonable  provision  for 
surplus  and  contingencies.  The  rate  of  fare  in  Rochester 
is,  however,  restricted  to  five  cents,  and  the  evidence  before 
the  Commission  establishes  beyond  a  doubt  that  the  revenue 
which  may  be  earned  at  such  a  rate  of  fare  is  totally  inade- 
quate to  permit  the  payment  of  operating  expenses,  taxes, 
and  anything  like  a  fair  return  upon  the  investment  even 
under  present  conditions  of  service.  It  is  highly  probable 
that  if  additional  service  were  to  be  required  the  revenue 
would  be  insuflScient  even  to  meet  operating  expenses. 

The  point  decided  in  the  Quinby  case,  and  the  only  point 
actually  decided,  is  that  the  legislature  has  not  conferred 
upon  the  Commission  authority  to  permit  rates  of  fare  in 
excess  of  the  existing  restriction.     For  the  purposes  of  this 
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case  it  makes  no  difference  whether  that  restriction  is  to  be 
dealt  with  in  terms  of  contract  absolute,  condition  subse- 
quent, or  police  regulation.  Whatever  be  its  legal  designa- 
tion, the  L^slature  has  not  conferred  upon  the  Commission 
power  to  transcend  the  restriction. 

The  power  of  the  Commission  to  require  adequate  service 
is  that  conferred  by  subdivision  2  of  section  49  of  the  Public 
Service  Commissions  Law,  and  the  precise  question  to 
be  determined  in  this  proceeding  is  whether  it  is  the  duty  of 
the  Commission  under  that  subdivision  to  require  additions 
and  improvements  to  equipment  and  service  although  under 
present  conditions  the  result  of  compliance  with  such  an 
order  would  be  to  require  the  company  to  operate  in 
Rochester  at  an  actual  loss  or  at  best  without  more  than  a 
merely  nominal  return  upoo  its  investment. 

In  the  opinion  of  Commissioner  Kellogg  it  is  urged,  and 
with  great  force,  that  it  is  the  duty  of  the  Commission  to 
require  service  adequate  to  the  reasonable  demands  of  the 
public  regardless  of  revenues  and  return;  that  although  the 
power  to  provide  revenue  has  been  denied  to  the  Commission 
it  must  reside  somewhere;  and  that  the  company  should 
obtain  relief  through  injunctive  process  in  a  court  of  equity 
as  in  the  Municipal  Ghs  case,  225  N.  Y.  89,  or,  that  remedy 
failing,  go  into  bankruptcy.  I  can  not  concur  in  that  view. 
If  the  question  were  solely  one  of  providing  revenue  by  an 
increase  in  fares,  the  Quiriby  case  and  the  two  Municipal 
Gas  cases,  224  N.  Y.  156,  and  225  K  Y.  89,  would  be  con- 
trolling. The  logic,  however,  of  the  second  Municipal  Gas 
case  cuts  both  ways*  If  a  public  service  corporation  may 
obtain  an  injunction  to  restrain  the  State,  the  Public  Service 
Commisrion,  and  the  City  from  enforcing  a  rate  restriction 
because  it  operates  to  cause  confiscation,  it  would  seem  clear 
that  such  a  corporation  might  have  like  relief  to  restrain  the 
Commission  from  enforcing  an  order  for  additional  service 
which  would  produce  the  same  result.  The  only  reason 
occurring  to  the  writer  why  such  relief  could  not  be  had  is 
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that  there  is  an  adequate  remedy  at  law  by  certiorari  from 
the  Commisgion's  order,  but  the  remedy  exists  by  certiorari 
only  when  the  Commission  has  made  an  unlawful  or  unwar- 
ranted order.  Therefore,  if  the  order  would  be  annulled 
on  certiorari,  the  Commission  should  not  make  it  in  the  first 
instance. 

A  case  not  to  be  ignored  in  the  discussion  is  Public  Service 
Commission  vs.  Intemaiiondl  RaHwwy  Compamy,  225  N.  Y. 
631.  In  that  case  the  Commission  applied  for  a  mandamus 
to  compel  the  International  Railway  Company  to  operate  its 
cars.  It  had  entirely  ceased  rendition  of  service  because  of 
a  strike  among  its  employees.  The  company  answered  that 
it  was  financially  impossible  to  yield  to  the  strikers'  demands 
and  so  renew  its  service.  .\s  the  case  was  presented  •on  a 
motion  for  judgment  this  averment  stood  admitted,  and  the 
court  held  that  this  allegation  of  impossibility  made  an  issue 
of  fact  because  mandamus  will  not  issue  if  obedience  is 
impossible.  The  case  presented  the  propriety  of  the  remedy 
sought,  and  it  throws  no  light  on  the  question  whether 
service  could  be  compelled  by  other  means  if  obedience  to 
the  process  were  possible  but  could  be  accomplished  only  by 
means  amounting  to  the  destruction  of  the  company's  prop- 
erty, either  immediate  or  through  the  slower  but  just  as 
certain  method  of  absorbing  capital  in  operating  expenses. 

Compliance  with  an  order  for  additional  equipment  and 
service  might  be  accomplished  in  one  of  several  ways  — 

1.  The  company  might  borrow  money  from  time  to  time  to 
meet  its  deficits  in  operation  without  prospect  of  repayment: 
this  would  be  difficult  of  accomplishment  even  if  the  Com- 
mission could  under  the  law  and  would  in  its  discretion 
authorize  the  issue  of  securities  for  such  a  purpose. 

2.  The  company  also  operates  the  city  systems  in  Syra^ 
cuse,  TTtica,  Rome,  and  Oneida,  and  certain  interurban  lines. 
If  it  has  an  income  from  such  other  operations,  it  might  use 
it  to  pay  the  operating  deficit  in  Rochester.  The  fares  are 
already  higher  in  Utica  and  in  Syracuse  than  in  Rochester, 
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bttt  aside  from  this  it  would  be  worse  than  unfair  to  require 
those  using  the  systems  in  other  cities  and  the  interurban 
lines  to  contribute  to  the  maintenance  of  the  service  in 
Rochester.  The  case  is  entirely  different  from  that  of  dif- 
ferent lines  in  the  same  community,  where  it  is  almost  alwaye 
true  that  certain  lines  or  portions  of  lines  are  operated  at  a 
loss  which  is  made  up  by  the  returns  on  other  lines.  While 
many  persons  may  habitually  use  only  the  paying  lines  and 
others  habitually  use  only  the  non-paying  lines,  the  com- 
munity is  an  entity.  Its  entire  traveling  needs  must  be 
subserved.  The  policy  of  our  law  is  for  a  uniform  rate, 
and  it  is  impossible  to  adjust  the  fare  for  each  passenger  to 
the  cost  of  the  service  he  receives.  When  two  or  more 
communities  are  concerned  this  principle  does  not  apply 
merely  because  the  same  corporation  happens  to  operate  in 
both  or  all.  To  use  income  from  Syracuse,  for  example,  to 
pay  an  operating  deficit  in  Rochester  would  be  to  pauperize 
the  citizens  of  Rochester  at  the  unwilling  expense  of  those  of 
Syracuse. 

3.  It  is  possible  that  the  company  might  surrender  the 
franchises  that  are  costing  it  so  dear  and  cease  service  alto- 
gether. Hie  would  indeed  be  a  rash  man  who  would  take  the 
property  and  begin  where  this  company  leaves  off.  It  is 
true  the  city  may  sometime  obtain  authority  and  may  desire 
to  venture  upon  the  experiment  of  municipal  ownership  and 
operation,  but  in  the  meantime  it  would  be  without  any 
service.  It  is  certainly  not  within  the  province  of  the  Com- 
mission to  lend  its  aid  in  destroying  what  now  exists. 

It  can  not  be  questioned  that  the  financial  result  of  requir- 
ing additional  service  is  a  matter  to  be  considered  in  deter- 
mining the  reasonableness  of  such  requirement.  (Atlantic 
Coast  Line  vs.  North  Carolina  Corporation  Commission, 
206  IT.  S.  1 ;  Missouri  Pacific  Railway  Company  vs.  Kansas, 
216  IT.  S.  262 ;  Miss.  R.  R.  Cam.  vs.  Mobile  &  Ohio  R.  R., 
244  IT.  S.  388.)  The  Commission  can  not  deal  with  a  pos- 
sibility that  at  the  end  of  litigation  in  the  remote  future  th^ 
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company  may  obtain  financial  relief.  It  must  act  upon  the 
facts,  and  the  rate  restriction  is  at  present  as  stubborn  an 
obstacle  as  if  it  created  a  physical  instead  of  a  legal  barrier. 
In  no  view  of  the  case  can  I  see  that  an  order  for  additional 
service  would  be  other  than  unreasonable  and  arbitrary  as 
well  as  an  unconstitutional  exercise  of  power. 


Kellogg,  Commissioner,  dissenting: 

In  this  case  an  order  was,  on  the  10th  day  of  February, 
1920,  issued  by  this  Commission,  directing  the  respondent, 
the  New  York  State  Railways,  to  show  cause  why  it  should 
not  furnish  safe,  adequate,  and  proper  equipment  and  service 
within  the  city  of  Rochester,  and  why  orders  heretofore 
made  by  this  Commission  with  regard  to  said  equipment 
service  have  not  been  obeyed. 

The  record  shows  that  whatever  failure  there  may  have 
been  in  the  strict  compliance  with  the  orders  of  this  Com- 
mission was  due  to  physical  conditions  over  which  the 
respondent  had  no  control,  and  for  which  it  was  not  respons- 
ible, and  that  such  conditions  have  ceased  and  no  longer 
interfere  with  the  proper  observance  of  the  orders  in  question. 

As  to  the  adequacy  of  the  service,  however,  a  very  dif- 
ferent question  arises.  The  answer  of  the  respondent 
expressly  admits  "  that  the  service  rendered  in  the  city  of 
Rochester  is  not  reasonably  adequate  to  supply  the  demands 
of  the  riding  public  ".  This  admission  was  reiterated  fre- 
quently on  the  hearings,  and  there  is  no  disposition  on  the 
part  of  the  respondent  to  contend  that  the  service  is  reason- 
ably adequate.  It  further  appears  from  the  record,  and  is 
not  disputed,  that  the  service  rendered  in  1916  may  be  con- 
sidered as  the  minimum  of  adequate  servica  To  restore  the 
service  to  the  conditions  then  existing  would  require  an 
increase  computed  by  the  company  to  amount  to  28  per 
cent,  and  by  the  chief  of  our  division  of  electric  railroads  at 
38  per  cent.     Certainly,  in  view  of  the  marked  increase  in 
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population  and  the  business  activity  of  this  great  city,  the 
service  rendered  four  years  ago  can  not  reasonably  be  con- 
sidered more  than  adequate  now.  An  order  would  be  proper 
requiring  at  least  the  restoration  of  that  service,  the  details 
of  which  appear  in  the  record,  if  there  be  any  power  or 
authority  in  this  Commission,  which  it  sees  fit  to  exercise, 
requiring  the  installation  of  adequate  service. 

The  record  would  not  support  an  order  directing  service 
in  excess  of  the  service  that  was  then  furnished  by  the  com- 
pany and  enjoyed  by  the  public,  although  it  is  likely  that  a 
more  developed  inquiry  into  the  details  of  the  situation  and 
evidence  given  in  that  regard  would  authorize  the  require- 
ment of  greater  frequency  in  operation,  especially  on  certain 
lines. 

Admitting  the  failure  to  give  adequate  service,  the  com- 
pany proceeds  in  its  answer  to  excuse  it  upon  the  ground 
"that  the  cost  of  said  service  as  rendered,  based  upon  the 
methods  of  accounting  prescribed  by  the  Public  Service  Com- 
mission, and  upon  the  laws  of  the  State  of  New  York  regu- 
lating service  and  rates  of  fare  in  regard  thereto,  as  found  in 
section  49  of  the  Public  Service  Commissions  Law,  is  greater 
than  its  revenue.  It  alleges  that  it  was  and  is  unable  to 
furnish  better  or  more  adequate  service,  because  such  service 
is  limited  by  the  revenue  from  the  five  cent  fare  which  it  is 
compelled  to  charge  in  the  city  of  Rochester;  and  further 
alleges  that  if  the  respondent  is  compelled  to  increase  its 
service  without  an  increased  fare  sufficient  to  pay  the  costs 
thereof,  it  will  be  unable  to  meet  its  indebtedness  and  other 
obligations  and  bankruptcy  will  be  inevitable." 

Upon  the  hearing  evidence  was  submitted  supporting  this 
allegation,  and  although  it  is  somewhat  questioned  by  the 
repreeentatives  of  the  city,  the  overwhelming  proof  is  that 
the  rendition  of  adequate  service,  and  perhaps  of  any  service, 
can  not  be  made  and  give  adequate  return  to  the  company 

upon  the  present  fare  restriction  of  five  cents  in  the  city  of 
Rochester.     It  is  also  possible  that  such  adequate  service  can 
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not  be  rendered  and  a  revenue  derived  therefrom  sufficient  to 
meet  even  operating  expenses  and  taxes. 

It  hag  been  determined  by  the  Court  of  Appeals,  and  must 
stand  as  the  law,  as  between  this  Commission,  the  City  of 
Rochester,  the  railroad  company,  and  the  public,  that  this 
Commission  has  no  power  to  increase  the  rate  of  fare  in  the 
city  of  Rochester.  (Qumby  vs.  Public  Service  Commis- 
sion, 228  N.  T.  244;  id.  227  N.  T.,  advance  sheets  No.  967, 
page  49.)  This  decision  of  the  Court  of  Appeals  is  based 
upon  the  theory  that  the  delegation  of  power  to  this  Commis- 
sion is  not  in  sufficiently  "clear  and  definite  language"  to 
confer  jurisdiction  in  cases  where  there  is  a  restriction  upon 
the  rate  of  fare  in  a  local  franchise  or  agreement,  to  increase 
fares  above  the  maximum  fixed  by  such  franchise  or  agree- 
ment. The  City  of  Rochester,  although  frequently  appealed 
to,  has  through  its  municipal  authorities  refused  to  increase 
the  rate  of  fare,  notwithstanding  the  large  increase  in  costs 
of  materials  and  labor  necesparily  involved  in  the  operation 
of  the  railroad. 

We  therefore  have  a  very  clear  and  distinct  issue  here, 
important  not  only  in  this  case  but  in  many  others  which  may 
arise,  as  to  whether  this  Commission,  where  it  has  no  power 
conferred  upon  it  by  the  Legislature  to  raise  a  rate  of  fare  to 
secure  an  adequate  return,  can  still  direct  the  rendition  of 
adequate  service  and  the  performance  by  a  railroad  corpora- 
tion of  the  obligations  imposed  upon  it  by  law,  as  to  which 
this  Commission  is  charged  with  the  duty  of  directing  and 
enforcing  compliance. 

I  have  read  with  very  great  interest  the  learned  opinion  of 
my  brother  Barhite,  who  sat  in  this  case.  I  am  impressed 
with  the  amount  of  labor  and  the  conscientious  effort  which 
have  been  expended  to  arrive  at  a  proper  determination,  and 
I  regret  exceedingly  my  inability  to  agree  with  the  con- 
clusions reached  as  a  result  of  this  conscientious,  earnest, 
and  thorough  going  inquiry  into  the  facts  and  the  law  made 
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by  him.  I  have  oome,  as  a  result  of  careful  consideration, 
to  a  different  conclusion. 

I  believe  in  a  case  such  as  this,  where  the  railroad,  by 
reason  of  franchises  accepted  by  it  or  agreements  entered 
into  between  it  and  the  local  municipal  authorities,  has 
limited  its  right  to  collect  fare  to  a  certain  specified  amount, 
to  increase  which  this  Commission  has  no  authority  del^ated 
to  it  by  the  Legislature,  and  the  municipality  refuses  to 
modify  or  waive  the  limiting  provision,  that  the  railroad  cor- 
poration is  not  thereby  released  from  the  obligation  to  dis* 
charge  the  duties  imposed  by  law  upon  it,  and  it  is  still  the 
duty  of  this  Commission  to  see  that  such  duties  are  properly 
discharged. 

The  duty  of  a  corporation  to  properly  perform  its  func- 
tions arises  inherently  from  its  organization  as  a  cor- 
poration and  its  acceptance  of  its  corporate  rights  and 
privileges  (People  ex  rel.  Cayuga  Power  Corporaiion  vs. 
Pvhlic  Service  Commission,  226  N.  Y.  527 ;  Tismer  vs.  New 
York  Edison  Co.,  228  N.  Y.  156),  but  beyond  this  duty 
inherently  charged  upon  all  corporations  to  properly  perform 
public  service  for  which  they  are  created,  there  is,  in  regard 
to  street  surface  railroads,  an  express  statutory  requirement 
to  that  effect. 

The  Public  Service  Commissions  Law  provides,  in  section 
26,  "  Every  corporation,  person  or  common  carrier  per- 
forming a  service  designated  in  the  preceding  section,  shall 
furnish,  with  respect  thereto,  such  service  and  facilities  as 
shall  be  safe  and  adequate  and  in  all  respects  just  and  rea- 
sonable". The  same  statute  places  upon  this  Commission 
the  express  obligation  to  determine  and  prescribe  what  con- 
stitutes adequate  service,  and  to  direct  the  rendering  thereof. 
(Section  49,  subdivision  2.)  This  duty,  imposed  upon  this 
corporation,  of  rendering  adequate  service,  is  a  primary  one 
and  most  important  of  all  of  its  duties.  It  is  to  perform 
this  duty  that  it  is  permitted  to  come  inte  being,  and  upon 
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the  performance  of  this  duty  depends  the  welfare  in  no  small 
degree  of  the  municipality  in  which  it  serves.  It  is  difficult 
to  underestimate  the  disaster  which  may  follow  insufficient 
and  inadequate  service  by  a  street  railroad,  by  which  the 
growth  of  a  municipality  is  affected,  and  upon  which  the 
ability  of  a  large  proportion  of  its  population  to  discharge 
adequately  and  properly  its  daily  tasks  is  dependent.  In 
thousands  of  instances,  in  a  city  like  Rochester,  it  must  be 
that  people  have  located  their  homes,  perhaps  even  acquired 
property  and  built  residences,  relying  upon  the  discharge  of 
this  duty  by  the  railroad  corporation,  to  whom  the  right  to 
occupy  the  streets  has  been  given,  for  the  purpose  of  convey- 
ing them  to  and  from  their  places  of  work  and  business. 
Adequacy  of  transit  f acilitiee  is  almost  the  breath  of  life  of 
the  outlying  districts  of  our  great  cities.  Trolley  lines  are 
the  practical  highways  of  a  great  proportion  of  the  people. 
Distances  from  the  scenes  of  work  to  the  homes  of  the 
workers  often  can  not  conveniently  be  traversed  on  foot,  and 
reliance  must  be  had  upon  the  public  conveyance  except  in 
the  case  of  those  fortunates  who  are  able  to  afford  to  go  to 
and  from  the  scene  of  their  daily  vocations  by  private  con- 
veyances or  taxi  cabs. 

This  great  and  primary  duty  of  the  street  surface  railroad 
can  not  be  too  vigorously  enforced,  and  less  than  our  full 
duty  in  the  premises  is  discharged  when  a  situation  of  this 
kind  comes  to  our  attention  if  we  do  not  make  the  order 
definitely  fixing  and  prescribing  the  service  which  is  ade- 
quate and  directing  that  it  shall  be  rendered.  The  fact 
that  this  company  states  and  shows  that  the  present  rate  of 
fare  is  not  sufficient  to  yield  an  adequate  return  for  increased 
and  adequate  service,  and  perhaps  is  not  sufficient  to  even 
pay  operating  expenses,  is  no  answer.  That  condition  exists, 
if  it  exists  at  all,  by  reason  of  the  fact  that  this  company  has 
voluntarily,  by  the  making  of  an  agreement  on  its  part, 
limited  its  right  to  collect  fare  to  a  certain  amount,  and  the 
other  contracting  party,  the  City  of  Rochester,  does  not  see 
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fit  to  waive  its  right  to  insist  upon  the  performance  of  the 
obligation,  notwithstanding  the  financial  loss  which  will 
undoubtedly  result  to  this  company.  If  this  restriction  is 
binding  upon  this  company,  and  there  is  no  competent 
authority  willing  to  relieve  it  from  it,  it  has  only  itself  to 
blame,  because  it  voluntarily  entered  into  this  agreement. 
Unfortunately,  contracts  are  frequently  made  by  individuals 
and  corporations  with  the  effect  that  they  entail  financial 
loss,  but  that  does  not  excuse  them  from  the  performance  of 
their  duties  expressly  imposed  upon  them  by  law.  Financial 
inability  to  perform  a  contract,  while  it  may  in  the  end  pro- 
duce a  practical  situation  embarrassing  the  enforcement  of 
the  right  by  the  other  party  to  the  contract,  is  never  a  defense 
in  an  action  or  proceeding  to  determine  the  rights  of  the 
parties.  Financial  inability  to  perform  is  not  an  "  impos- 
sibility" at  law,  which  excuses  performance. 

It  is  not  entirely  clear  that  this  company  is  bound  by  the 
five  cent  fare  limit  so  frequently  referred  to.  It  is,  how- 
ever, quite  certain  through  the  decision  of  the  Quiriby  case, 
that  the  power  to  raise  fares  in  this  case  has  not  been  dele- 
gated to  this  Commission.  If  this  restriction  to  the  five 
cent  fare  limit  should  be  construed  by  the  courts  as  an 
attempt  on  the  part  of  the  municipality  to  regulate  rates  of 
fare,  it  is  not  beyond  the  power  of  the  courts  to  protect  the 
company  in  view  of  the  changed  conditions  from  confiscation 
of  its  property  in  its  discharge  of  its  assumed  duties  by  rea- 
son of  the  disparity  between  revenue  and  necessary  disburse- 
ments. If  the  limiting  provision  is  merely  an  exercise  of 
the  rate  making  power  by  the  City  of  Rochester,  a  power 
which  has  been  given  to  it  by  the  sovereign  state,  such  limita- 
tion is  not  effective  in  view  of  the  changed  conditions.  If 
that  is  all  that  the  limitation  amounts  to,  the  decision  in  the 
Municipal  Oas  Co.  vs.  Public  Service  Commission,  226  N.  Y. 
89,  would  be  an  authority  to  the  effect  that  the  company 
could  charge  a  rate  yielding  an  adequate  return  and  restrain 
interference  with  the  collection  thereof  by  action  in  equity. 
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In  the  Municipdl  Oas  case  there  was  an  express  provision  of 
statute  law  limiting  the  maximum  rate  to  be  charged  in  the 
city  of  Albany  for  gas  to  $1.  In  view  of  increased  costs  it  was 
held  that  this  provision  became  unconstitutional  when  under 
changed  conditions  it  deprived  the  company  of  the  ability  to 
earn  an  adequate  return  upon  its  invested  capital.  The  court 
held  that  the  rates  to  be  charged  by  public  service  cor- 
porations could  not  be  so  fixed  by  statute  ajs  to  preclude  a  fair 
return  either  at  time  of  enactment  or  later.  (Citing  Smyth 
vs.  Ames,  169  U.  S.  466 ;  Minnesota  Bate  Cases,  230  U.  S. 
352,  434;  Missouri  vs.  Chicago,  BvHington  dc  Qidncy  B.  B. 
Co.,  241  U.  S.  533;  Bowland  vs.  St.  Louis  &  S.  P.  R.  B. 
Co.,  244  U.  S.  106 ;  City  and  CovmJty  of  DeTwer  vs*  Denver 
Union  Water  Co.,  246  U.  S.  178.) 

If y  therefore,  the  fare  limitation  made  in  this  case  is  a 
result  of  the  delegation  to  the  City  of  Ifiochester  of  the  rate 
making  power,  it  can  have  no  greater  force  or  vitality  or 
continuity  of  life  than  a  direct  statutory  provision  to  the 
same  efPect,  and  must  yield  to  the  principle  above  stated  that 
on  account  of  changed  conditions  it  becomes  confiscatory. 

If,  however,  this  limitation  should  be  held  by  the  courts 
to  be  in  the  nature  of  a  contract,  and  therefore  come  within 
the  decision  of  the  United  States  Supreme  Court  in  Colum- 
bus By.  Power  and  Light  Co.  vs.  City  of  Cohmbus,  249 
U.  S.  399,  still,  as  in  ihsX  case,  the  company  would  not  be 
permitted  to  be  relieved  from  its  obligation  to  discharge 
properly  its  corporate  duties.  If  this  should  be  held  to  be  a 
contract  rather  than  the  exercise  of  the  rate  making  power, 
and  such  contract  is  held  to  be  binding,  a  question  upon 
which  it  is  not  necessary  for  this  Commission  to  pass  at  the 
present  time,  the  result  may  be,  if  the  other  party  to  the  con- 
tract insists  upon  its  performance,  that  the  railroad  company 
will  be  forced  into  bankruptcy  and  forfeiture  of  its  fran- 
chises. Unfortunate  results  in  the  making  of  improvident 
contracts  and  inability  to  read  properly  the  future  are  not 
infrequent  in  our  business  lifa     The  existence  of  such  a 
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condition  however  does  not  in  the  slightest  degree  lessen  the 
responsibility  of  this  Conunission  to  see  that  adequate  ser- 
vice is  rendered  the  city  of  Bochester.  If  this  company  has 
placed  itself  in  a  position  where  it  is  unable  financially  to 
perform  its  plain  obligation,  the  sooner  it  is  removed  from 
the  scene  of  action  and  the  great  privilege  of  furnishing 
local  transit  facilities^  with  its  corresponding  duty  to  make 
such  facilities  adequate,  is  assximed  by  others  under  less 
onerous  conditions  and  under  agreements  more  in  con- 
sistency with  the  conditions  of  the  times,  the  better.  This 
Commission  through  its  sitting  representative  has  struggled 
faithfully  to  bring  some  working  agreement  in  this  serious 
situation.  The  lack  of  disposition  on  the  part  of  the  city 
authorities  to  relax,  even  in  these  unusual  times,  what  it 
considers  its  strict  rights  in  the  matter,  se^ns  to  render  an 
amicable  solution  of  the  problem  impossible  by  this  Com- 
mission. In  view  of  the  decision  of  the  Court  of  Appeals 
in  the  Quinby  case,  all  that  remains  for  us  to  do  is  to  direct 
that  adequate  service  shall  be  rendered,  and  with  that  ade- 
quate service  ordered  and  defined,  this  company  can  go  into 
the  courts,  as  has  the  Municipal  Gas  Company  in  the  case 
above  cited,  and  by  an  appeal  to  equity  procure  an  adjudica- 
tion as  to  what  its  rights  are  in  the  premises. 
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Petition  of  The  Post  Road  Automobile  Company,  Inc., 
under  chapter  667,  laws  of  1915,  and  chapter  307,  laws 
of  1919,  for  a  certificate  of  public  convenience  and  neces- 
sity for  the  operation  of  a  stage  route  by  auto  buses  in 
the  incorporated  villages  of  Tarrytown,  North  Tarrytown, 
and  Ossining,  it  being  proposed  that  the  route  shall  be 
operated  in  and  between  the  village  of  Tarrv'town  and  the 
village  of  Ossining,  Westchester  county.      [Case  No.  7397.] 

Public  convenience  and  necessity  require  the  operation  of  an  auto 
bus  stage  line  between  Ossining  and  Tarrytown  notwithstanding  the 
service  of  The  New  York  Central  Railroad  Company  between  those 
villages. 

It  is  suggested,  but  not  decided,  that  a  municipality  which  has 
brought  itself  within  the  provisions  of  section  26  of  the  Transportation 
Corporations  Law  may  withdraw  therefrom  by  subsequent  resolution. 

Decided  April  20,  1920. 

Appearances: 

John  J.  Sinnott,  National  Bank  Building,  Tarrytown, 
attorney  for  petitioner. 

Edgar  L.  Ryder,  Ossining,  attorney  for  certain  taxpayers, 
residents,  and  Trustees  of  the  Village  of  Ossining. 

Joseph  A.  Greene,  Ossining,  appearing  for  the  Corpora- 
tion Counsel  of  Ossining,  and  for  a  Committee  of  the  Village 
of  Ossining. 

F,  H,  Siratton,  Mount  Vernon,  representing  the  Hudson 
River  and  Eastern  Traction  Company. 

Alexander  S.  Lyman  (F.  L.  Wheeler  appearing),  Grand 
Central  Terminal,  New  York  city,  General  Attorney  for 
The  New  York  Central  Railroad  Company. 

Kellogg,  Commissioner: ' 

In  this  proceeding  the  petitioner  applies  for  a  certificate 
of  convenience  and  necessity  for  the  operation  of  an  auto 
bus    stage    route    from    Tarrv^town    to    Ossining,    passing 
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through  the  incorporated  villages  of  Tarrytown,  North 
Tarrytown,  Briarcliff  Manor,  and  Ossining,  and  the  towns 
of  Mount  Pleasant  and  Ossining. 

The  Villages  of  Tarrytown,  North  Tarrytown,  and  Ossin- 
ing have  adopted  resolutions  bringing  themselves  within  the 
provisions  of  section  26  of  the  Transportation  Corporations 
Law,  as  permitted  by  chapter  307  of  the  laws  of  1919. 

The  Village  of  Briarcliff  Manor  and  the  Towns  of  Mount 
Pleasant  and  Ossining  have  not  availed  themselves  of  the 
provisions  of  this  amendment  to  the  statute. 

On  various  dates  the  three  municipalities  in  question 
which  brought  themselves  under  the  provisions  of  the  Trans- 
portation Corporations  Law,  granted  consent  to  this  peti- 
tioner to  operate  the  stage  route  in  question,  and  such  con- 
sent having  been  granted,  application  is  now  made  here  for 
our  certificate. 

The  granting  of  the  certificate  is  opposed  by  The  New 
York  Central  Railroad  Company,  which  is  the  only  other 
common  carrier  between  these  villages,  upon  the  theory  that 
undue  competition  will  be  permitted  with  its  lines. 

The  stage  route  in  question  has  actually  been  operated  for 
two  years  and  loss  in  local  traffic  has  occurred.  Whether 
or  not  it  is  traceable  to  this  stage  line  is  problematical. 

The  bus  line  runs  on  a  highway  connecting  New  York 
city  with  Albany,  and  the  villages  to  which  it  connects  are 
populous  and  thriving.  On  this  highway  are  numerous 
residences  and  public  institutions  of  various  kinds.  The 
Vanderlip  School  is  among  the  number,  and  the  stage  route 
has  proved  a  great  convenience  in  transporting  passengers  to 
and  from  that  institution. 

The  railroad  undoubtedly  serves  the  commuting  public, 
who  constitute  a  large  portion  of  these  municipalities,  in 
their  daily  trips  to  and  from  New  York,  and  the  bus  line 
can  not  compete  with  it  for  this  service,  but  for  local  trips 
the  railroad  is  inadequate  and  too  inaccessible.  The  villages 
in  question  lie  upon  the  top  of  a  steep  hill  from  the  Hudson 
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river  along  the  bank  of  which  the  railroad  rons.  The  distance 
from  the  railroad  stations  to  the  residences  of  liie  people 
residing  along  this  old  post  road  is  in  many  cases  substan- 
tial, and  in  all  cases  negotiated  only  by  ardnous  uphill 
travel,  or  the  use  of  conveyances.  There  can  be  no  doubt 
that  the  stage  route  has  and  will  prove  a  public  convenience 
and  serve  a  public  necessity. 

The  authorities  of  the  Village  of  Ossining,  however, 
oppose  the  application  on  a  somewhat  unusual  ground. 
They  say  that  the  auto  bus  line  serves  a  great  convenience, 
and  should  be  permitted  to  run,  but  the  action  of  the  board 
of  trustees  in  placing  the  municipality  within  the  pro- 
visions of  section  26  of  the  Transportation  Corporations 
Law  was  resented  by  the  people,  who  at  the  ensuing  village 
election  early  in  March  elected  a  sufficient  number  of  trus- 
tees to  change  the  attitude  of  the  board  on  that  question, 
and  the  board  has  since,  under  date  of  March  16,  1920, 
adopted  a  resolution  that  the  village  be  not  bound  by  the 
provisions  of  section  26. 

The  prevailing  opinion  in  the  municipality  now  is  that 
the  operation  of  auto  buses  within  its  boundaries  should 
not  be  limited  to  those  securing  a  certificate  from  the  village 
and  the  Public  Service  Commission,  but  that  the  rendering 
of  such  public  service  should  be  open  to  all  parties  desiring 
to  furnish  the  same. 

The  consent  which  had  been  given  by  the  Village  of 
Ossining  contained  various  conditions  permitting  competi- 
tion in  certain  prominent  sections,  but  aside  from  such  con- 
ditions, it  can  not  successfully  be  claimed  that  the  granting 
of  this  certificate  will  give  this  applicant  exclusive  rights 
over  any  part  of  the  road  in  question.  A  certificate  to  that 
effect  can  be  issued  to  a  competitor,  if  it  appears  in  the 
future  that  the  public  convenience  and  necessity  require 
such  issue,  and  the  facilities  rendered  by  this  applicant  are 
not  sufficient  or  are  unsatisfactory. 

I  think  we  may  treat  the  Village  of  Ossining  in  this 
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situation  as  if  it  had  not  brought  itself  under  the  provisions 
of  the  Transportation  Corporations  Law,  and  that  its  with- 
drawal therefrom  is  l^ally  valid. 

However  this  may  be,  the  duty  remains  to  pass  upon 
this  application  by  reason  of  the  fact  that  the  Villages  of 
Tarrytown  and  North  Tarrytown  are  still  within  the  pro- 
visions of  the  section  in  question,  thus  rendering  it  necessary 
for  the  petitioner  to  obtain  our  consent  if  he  desires  to  con- 
tinue operations,  and  the  last  thing  that  the  Village  of 
Ossining  seems  to  desire  is  the  cessation  of  such  operations. 

It  appears  therefore  that  two  villages  on  the  route  of  this 
proposed  line  have  adopted  resolutions  which,  standing  unre- 
scinded  and  unrepealed,  require  action  on  the  part  of  this 
Commission.  That  public  convenience  and  necessity  will 
be  served  by  the  granting  of  a  certificate  appears  clearly 
from  the  evidence,  and  a  certificate  accordingly  should  be 
granted. 

Although  the  Village  of  Ossining  has  by  resolution  with- 
drawn itself  from  the  provisions  of  section  26  of  the  Trajps- 
portation  Corporations  Law,  the  consent  which  it  granted  ' 
the  petitioner  contains  certain  conditions  which  were 
accepted  by  the  latter,  and  although  said  village  subsequently 
to  the  granting  of  such  consent  withdrew  itself  from  the  pro- 
visions of  the  Transportation  Corporations  Law,  compliance 
with  these  conditions,  as  well  as  the  conditions  contained  in 
the  consents  granted  by  the  Villages  of  Tarrytown  and 
North  Tarrytown  still  outstanding  and  effective,  should  be 
required  by  our  order. 

All  concur. 
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In  the  Matter  of  the  Application  of  the  Hoensi.1.  Trac- 
tion Company  for  permission  to  operate  cars  with  one 
man  on  its  North  Homell  line.     [Case  No.  6996.] 

Where  a  traction  company  makes  application  for  permiseion  to 
operate  cars  with  one  man,  and  such  cars  pass  over  a  railroad  at 
grade  where  no  flagman  is  provided,  safety  of  operation  is  the  con- 
trolling factor  in  the  case,  and  such  permission  will  be  denied  until 
the  methods  of  operation  and  the  appliances  provided  by  the  company 
are  sufficient  in  the  judgment  of  the  Commission  to  assure  reasonable 
safety. 

Decided  April  22,  1920. 

Appearances: 

Milo  M,  Acker,  Attorney,  Hornell  Traction  Company, 
Hornell. 

Bobert  W.  Bull,  Receiver,  Homell  Traction  Company. 

C.  L.  Lathrop,  Superintendent  of  Telegraphs  and  Signals, 
Pittsburg,  Shawmut  and  Northern  Railroad. 

J,  D.  Brainer,  Trainmaster,  Pittsburg,  Shawmut  and 
Northern  Railroad. 

/.  W.  Thompson,  Roadmaster,  Pittsburg,  Shawmut  and 
Northern  Railroad. 

Van  Nambe,  Commissioner: 

In  this  matter  a  public  hearing  was  held  by  Commissioner 
Fennell  at  which  testimony  in  support  of  the  application 
was  given.  No  one  appeared  in  opposition,  nor  was  any 
testimony  given  against  the  granting  of  the  application. 

The  evidence  and  the  papers  in  the  case  show  diat  the 
Hornell  Traction  Company  operates  a  system  of  electric 
railioads  in  the  city  of  Homell  with  a  branch  extending  to 
!  Canisteo,  with  a  total  main  line  track  of  9.88  miles.    There 

are  four  lines  of  cars  operated  on  the  system,  namely:  White 
line  3.11  miles;  Green  line  1.07  miles;  North  Hornell  line 
1.12  miles;  and  the  'Canisteo  line  4.53  miles.  Eight  care 
are  required  for  regular  service  on  the  entire  system. 


m 


HoBNELL  Tbaction  Co.  221 

No.  491 :  220 

The  application  of  the  campany  in  this  case  is  for 
approval  of  operation  of  one-man  cars  on  its  North  Hornell 
line.  There  are  two  cars  in  service  on  this  line.  The  single 
track  of  this  route  crosses  at  grade  the  single  track  of  the 
Pittsburg,  Shawmut  and  Northern  railroad.  This  crossing 
is  on  Seneca  street  in  the  city  of  Hornell.  The  approaches 
to  the  crossing  on  the  electric  road  are  on  a  tangent  and 
level.  There  are  thirty-^ix  movements  daily  on  the  electric 
track  over  the  crossing.  The  traffic  on  the  steam  track  is 
principally  switching  movements  which  occur  at  irregular 
intervals,  usually  three  or  four  per  day,  some  times  with 
the  engine  ahead  of  cars,  at  other  times  behind  them. 

The  company  in  its  application  states  that  in  addition 
to  the  motoxman  going  ahead  to  the  crossing  before  going 
over  it,  as  a  further  protection  it  proposes  to  erect  a  signal 
system  with  signals  automatically  operated  by  the  electric 
cars  showing  clear  on  electric  track  and  red  on  steam  track, 
or  vice  versa. 

Decision  in  this  case  has  been  delayed  with  the  approval 
of  the  applicant  pending  a  determinatiou  in  a  similar  case 
where  the  Empire  State  Railroad  Corporation  applied  to 
the  Commission  for  approval  of  operation  of  one-man  cars 
in  the  city  of  Oswego-  In  this  city  the  electric  track 
crosses  steam  tracks  at  six  points,  three  main  line  and  three 
industrial  siding  tracks.    In  this  case  the  Commission  after 

thorough  investigation  approved  the  operation  over  the 
industrial  sidings  crossings  on  the  execution  of  an  agreement 
between  the  steam  and  electric  companies  that  all  move- 
ments on  the  steam  tracks  over  the  crossing  should  be  made 
under  flag  preceding  the  train,  car,  or  engine  over  the 
crossing. 

Records  in  this  office  show  that  in  the  past  the  most  serious 
and  frequent  accidents  on  electric  roads  occurred  at  frrade 
crossings  of  steam  and  electric  tracks,  in  one  of  which 
fifteen  persons  were  killed  outright  and  a  large  number 
seriously  injured.    The  efforts  of  this  Commission  have  for  a 
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number  of  years  been  directed  to  imposing  regulations  in  the 
intei-est  of  safety  of  operations  at  these  points  with  gratify- 
ing results,  as  previous  to  1913  a  large  number  of  such 
accidents  occurred  each  year,  and  during  the  pa^  peven 
years  these  have  been  reduced  to  a  total  of  four.  Notwith- 
standing this  record  of  increased  safety,  in  November,  1919, 
the  Commission  addressed  a  letter  to  all  electric  railroad 
companies  in  this  Public  Service  District  calling  attention 
to  the  possibilities  of  accidents  at  grade  croeeingB  of  steam 
and  electric  tracks,  and  suggested  additional  rules  to  increase 
the  element  of  safety^  at  these  points.  All  compames  have 
accepted  these  rules  and  th^  are  now  in  force. 

The  fixed  capital  of  this  company  as  shown  by  its  annual 
report  as  of  December  31,  1919,  was  $291,643. 

The  income  account  for  the  year  1919  shows — 

Opemting  revenues $70,019.00 

Operating  ezpenoee M, 275. 31 

Net  reyenue  railroad  operatione tO, 643.60 

Ta»i 8,470. 76 


Operating  income $3,172.93 

Non-operating  income 103.00 

GroM  income $3 .275.93 

Interert 7.500.00 

Profit  and  Iom  (deficit) $4,224.07 

The  financial  statement  of  the  company^s  operation  in 
1919  shows  the  necessity  for  reduction  in  operating  espenses. 
The  present  application  is  an  attempt  in  that  directioa. 

By  the  operation  of  one-man  cars  on  the  North  Hom^ 
line  the  company  claims  its  operating  eaq>enses  woold  be 
reduced  $2100  per  year.  This  would  be  of  material  benefit 
to  the  company  as  well  as  to  the  traveling  public,  and  would 
be  a  proper  thing  to  do  if  it  could  be  done  without  break- 
ing down  any  of  the  necessary  safeguards  at  these  crofiiftingB. 

The  chief  of  the  electric  railway  department  of  this  Com- 
mission reports  that  in  his  judgment  the  methods  of  opera- 
tion and  appliances  proposed  by  the  company  are  not  suf- 
ficient to  insure  reasonable  safety  in  the  operation  of  one- 
man  cars  over  the  Seneca  Street  crossing  in  the  city  of 
Homell. 
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The  Commission,  after  careful  consideration  of  the  sub- 
ject, due  consideration  being  given  to  the  financial  condition 
of  the  company,  decides  that  safety  of  operation  is  the  con- 
trolling factor  in  this  case  and  that  the  provisions  of  the 
order  in  the  Oswego  case  should  apply  in  this  case. 

Therefore,  until  arrangements  can  be  made  to  operate 
electric  cars  over  the  Seneca  Street  crossing  under  protec- 
tion of  a  flag  by  a  flagman  stationed  at  the  crossing  or  pre- 
ceding the  movement  on  the  steam  track,  the  application 
should  be  denied,  and  an  order  to  that  effect  has  been 
entered  herein. 

Chairman  Hill  and  Commissioners  Irvine  and  Kellogg 
concur.     Commissioner  Barhite  not  present 
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Petition  or  Conipl*nnt  of  Poughkebpsie  and  Wappikgebs 
Falls  Railroad  Company,  filed  February  2,  1920,  under 
subdivision  1,  section  49,  Public  Service  Commissions 
Law,  and  section  181,  Railroad  Law,  for  permission  to 
increase  passenger  fares.  Also  for  permission  to  put 
tariff  in  effect  on  short  notice.     [Case  No.  7361.] 

Decided  April  27,  1920. 

Appearances: 

H.  C.  Hopson,  61  Broadway,  New  York,  for  petitioner. 

George  Worrall,  Corporation  Counsel,  for  the  City  of 
Poughkeepsie. 

Ralph  F.  Butts,  as  Mayor  of  the  City  of  Poughkeepsie. 

Holmes  Vanderwater,  Poughkeepsie,  as  attorney  for  fifteen 
hundred  passengers  and  students  at  Vassar  College. 

Surges  Johnson,  Vassar  College,  Poughkeepsie. 

Joseph  B.  Lyons,  Wappingers  Falls,  for  business  men  and 
commuters  generally  of  Wappingers  Falls. 

Ellsworth  Traver  and  John  Hunt,  as  members  of  the 
Board  of  Trustees  of  Wappingers  Falls. 

John  Bradley,  Poughkeepsie,  as  President  of  the  Pough- 
keepsie Trade  and  Labor  Council. 

Michael  J.  Leonard,  Poughkeepsie,  representing  Local 
Union  No.  203,  Brotherhood  of  Carpenters  and  Joiners. 

Ronald  Bogle,  Wappingers  Falls,  in  person. 

James  B.  Way,  Alderman  Sixth  Ward ;  Harry  M.  Smith, 
Alderman  Sixth  Ward;  and  Jam^s  H.  Mvlvey,  Alderman 
First  Ward,  as  a  committee  of  the  Common  Council  of  the 
City  of  Poughkeepsie. 

James  Nolan  and  Raym^ond  Kinney,  Poughkeepsie,  repre- 
senting State  Hospital  Employees'  Union  of  Poughkeepsie. 

Edward  M,  Drake,  Wappingers  Falls,  representing  school 
children  and  commuters  generally  of  Wappingers  Falls. 

Hill,  Chairman: 

Petition  under  subdivision  1,  section  49,  Public  Service 
Conmiissions  Law,  and  section  181  of  the  Railroad  Law,  for 
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mcreased  fares  in  the  city  of  Poughkeepsie,  and  also  on 
petitioner's  short  interurban  line  running  to  Wappingers 
FaUs. 

By  order  under  date  of  June  6,  1918,  the  fare  in  the  city 
of  Poughkeepsie  was  increased  from  five  to  six  cents,  and  in 
each  of  the  three  zones  on  the  interurban  line  a  similar 
increase  from  five  to  six  cents.  Petitioner  now  desires  to 
increase  the  six  cent  unit  to  eight  cents,  with  seven  tickets, 
each  good  for  an  eight  cent  ride,  for  fifty  cents.  It  also 
proposes  increases  ranging  from  40  to  50  per  cent  in  school 
and  commutation  tickets ;  also  increases  of  20  to  25  per  cent 
in  chartered  car  rates. 

The  opinion  in  the  previous  proceeding  referred  to 
appears  in  P.  S,  C,  2nd  D.,  Vol.  VII,  page  138,  and  the 
increase  there  authorized  was  estimated  to  increase  the  gross 
income  of  $38,471  in  1917,  to  $46,760  in  1918.  This 
expectation  was  somewhat  disappointed,  in  1919  the  gross 
income  having  reached  only  $42,352.17.  This  amounted  to 
about  4.95  per  cent  return  on  the  value  of  the  company's 
property  devoted  to  the  public  use. 

It  is  estimated  that  the  proposed  increases  will  yield  an 
additional  $20,000  after  making  an  allowance  for  some  fall- 
ing off  in  tradfic.  Based  upon  the  precedent  established  by 
the  other  case,  the  present  value  of  the  property  is  about 
$845,000,  including  about  $35,000  working  capital,  so  that 
should  this  expectation  be  realized,  a  return  between  7  and 
8  per  cent  will  result 

The  property  of  the  company  is  in  very  unsatis- 
factory condition.  This  was  so  at  the  time  of  the 
former  determination,  and  as  will  be  seen  by  reference  to 
the  opinion  and  order  in  that  proceeding,  there  was  a  very 
large  amount  of  deferred  maintenance  in  the  property.  At  a 
later  date,  an  examination  and  report  made  by  the  Commis- 
sion's chief  of  division  of  electric  railroads  indicated  that 
such  deferred  maintenance  amounted  to  approximately 
$350,000.  One  provision  of  the  order  made  at  that  time 
was  in  effect  that  this  deferred  maintenance  should  be  made 
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good  as  soon  as  possible,  and  that  no  dividends  should  be 
paid  on  the  capital  stock  of  the  company  until  that  had 
been  accomplished.  This  order  has  been  complied  with  in 
the  respect  that  no  dividends  have  been  paid,  but  only  about 
$20,000  has  been  expended  in  the  way  of  improvements,  so 
that  the  conditiims  are  not  materially  improved,  and  no  sub- 
stantial progress  has  been  made  along  the  lines  of  improve- 
ment directed  in  the  former  order.  It  is,  however,  only 
fair  to  say  that  the  company  has  enjoyed  a  very  limited 
credit  and  has  been  much  embarrassed  in  its  financing.  In 
addition  to  the  improvement  programme  above  mentioned, 
the  company  is  now  in  need  of  additional  car  equipment 
properly  to  care  for  its  service.  The  deterioration  of  service 
which  is  the  outgrowth  of  the  conditions  referred  to  is  very 
serious  and  must  be  given  prompt  attention  to  insure  an 
ultimate  return  to  a  reasonable  standard. 

At  the  hearing,  the  operating  management  was  severely 
criticised,  the  defects  therein  being  largely  attributable  to  the 
shortage  of  cars  and  bad  condition  of  track. 

Criticism  was  also  made  of  the  annual  expenditures  of  the 
company  for  total  general  and  miscellaneous  expenses.  For 
the  year  ended  November  30,  1919,  the  salaries  and  expenses 
of  general  officers  amounted  to  $11,237.91,  in  addition  to 
which,  under  a  contract  with  the  J.  G.  White  Management 
Corporation  covering  the  management  of  the  company  and 
its  business,  there  was  a  disbursement  of  $7904.99.  This 
total  of  $19,141.90  compares  with  $6239  paid  by  the  Syra- 
cuse and  Suburban  Railroad  of  practically  equal  length; 
$4114  by  the  Geneva,  Seneca  Falls  and  Auburn  Railroad 
of  substantially  equal  length;  and  $4912  by  the  Cortland 
County  Traction  Company  of  about  the  same  length.  The 
PougU^eepsie  road  has  a  total  length  of  only  16.65  miles, 
and  as  compared  with  other  roads  of  its  length  and  class 
the  item  of  expense  referred  to  seems  clearly  excessive.  The 
expenditure  for  salaries  of  general  and  other  officers,  which  I 
have  referred  to,  namely  $19,152.90,  is  in  addition  to 
$3290.97  expended  for  salaries  and  expense  of  general  office 
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clerks,  making  a  total  of  $22,433.87.  The  Commiesion  feels 
called  upon  to  criticise  this  expenditure  and  is  of  opinion 
that  it  is  at  least  double  what  is  necessary.  These  expenses 
should  be  immediately  revised,  and  the  Commission  is  con- 
fident that  such  revision  of  management  can  be  brought 
about  as  to  effect  a  saving  in  operating  expenses  of  approxi- 
mately $10,000. 

Anticipating  such  a  saving,  the  aim  of  the  company  to 
increase  its  revenues  by  $20,000  per  annum  will  be  accom- 
plished by  an  additional  $10,000  to  be  realized  from 
increased  rates.  It  is  useless  to  attempt  to  estimate  with 
exactness  the  outcome  of  any  given  increase.  There  would 
be  less  falling  off  of  traffic  with  a  seven  cent  unit  of  fare 
than  with  the  proposed  eight  cent  unit,  and  the  desired 
amount  can  probably  be  realized  by  an  increase  of  six  to 
seven  cents  in  each  of  the  zones,  with  no  discount  for  tickets. 
By  the  terms  of  the  former  order  no  increase  was  allowed  on 
either  monthly  commutation  tickets  or  school  tickets.  A 
25  per  cent  increase  in  the  commutation  rate,  and  a  20  per 
cent  increase  for  school  tickets,  should  be  sufficient.  The 
order  to  be  entered  will  specify  the  exact  prices  to  be  charged 
for  the  different  classes  of  books  in  substantial  conformity 
with  the  percentages  named.  The  new  rates  for  chartered 
cars  are  not  unreasonable  and  axe  approved.  The  order 
will  also  provide  for  the  redemption  in  cash  of  lower  rate 
tickets  now  outstanding. 

The  terms  of  the  monthly  commutation  fare  between 
Poughkeepsie  and  Wappingers  Falls,  described  in  the 
present  schedule  as  Special  Monthly  Commutation  Tickets* 
should  be  made  less  rigid  than  they  now  are.  As  now 
restricted,  in  addition  to  the  more  usual  limitations  on  the 
use  of  such  tickets,  they  are  good  only  on  trips  scheduled  to 
leave  either  terminus  at  or  before  8  a.  m.,  and  between  12  m. 
and  9:20  p.  m.  The  complaint  seems  to  be  well  founded 
that  this  restriction  to  the  hours  stated  is  a  source  of  con- 
stant irritation  and  annoyance,  and  in  view  of  the  increase 
now  granted  it  can  fairly  be  eliminated.     The  somewhat 
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similar  restrictions  which  apply  between  Poughkeepsie  and 
Eingwood  Park,  and  between  Wappingers  Falls  and  King- 
wood  Park,  should  be  eliminated  for  tiie  same  reason. 

The  proposed  increases  should  not  in  mj  opinion  become 
effectual  except  upon  conditions  which  shall  satisfy  the  Com- 
mission that  at  least  one  hundred  thousand  dollars  will  be 
expended  in  the  purchase  of  additional  cars  and  improve- 
ments of  the  company's  track  and  property,  in  addition  to 
ordinary  maintenance,  during  the  ensuing  year.  This  should 
be  required  because  in  the  present  condition  of  the  property 
the  service  is  deficient,  inadequate,  and  unreasonable,  and 
unless  these  objections  are  to  be  met  promptly  the  Commis- 
sion does  not  feel  that  the  public  should  be  called  upon  to 
pay  increased  fare.  The  company  will  also  be  expected  to 
meet  the  other  requirements  of  the  previous  order  in  this 
respect,  subject  to  further  orders  of  the  Commission  as  to 
limitation  of  time  after  the  expenditure  of  the  first  one 
hundred  thousand  dollars. 

An  order  will  be  entered  accordingly. 

All  concur. 


Southern  New  York  Powbb  and  Ry,  Cobp.      229 

No.  498:229 

Petition  or  Complaint  of  Southern  New  York  Power  and 
Railway  Corporation  under  subdivision  1,  section  49, 
Public  Service  Commissions  Law,  and  section  181,  Rail- 
road Law,  for  permission  to  increase  passenger  fare  in 
the  city  of  Oneonta,     [Case  No.  7378.] 

Decided  April  27,  1020. 

Appearances: 

N.  P.  WUlis,  Esq.,  attorney  for  petitioner. 

Barhite,  Commissioner: 

This  is  an  application  by  the  Southern  New  York  Power 
and  Railway  Corporation  asking  the  Commission  to  fix 
seven  cents  as  a  just  and  reasonable  fare  within  the  city  of 
Oneonta.  Notice  of  the  hearing  was  duly  published  and 
given  to  the  Chamber  of  Commerce  and  to  the  Mayor  and 
Corporation  Counsel  of  the  City  of  Oneonta,  but  no  opposi- 
tion has  been  made  to  the  application.  The  petitioner 
operates  a  trolley  railway  in  the  counties  of  Otsego  and 
Herkimer,  the  main  line  extending  from  the  village  of 
Mohawk  in  Herkimer  county,  to  the  city  of  Oneonta  in 
Otsego  county,  with  a  branch  line  from  Index  to  Coopers- 
town.  The  main  line  is  approximately  fifty-eight  miles  in 
length;  the  Oneonta  City  line  is  practically  four  and  one- 
half  miles  in  length. 

In  1918  the  company  made  application  to  this  Commis- 
sion for  permission  to  increase  its  fares  outside  of  the  city 
of  Oneonta,  As  the  result,  upon  a  hearing  of  the  applica- 
tion the  prayer  of  the  petition  was  granted,  and  an  order 
was  made  on  the  31st  day  of  December,  1918,  allowing  the 
company  to  charge  outside  of  the  city  of  Oneonta,  four  cents 
a  mile  for  cash  fares  and  tickets,  and  three  and  one-half 
cents  a  mile  for  mileage  books,  these  rates  to  go  into  effect 
on  five  days'  notice.  We  thus  have  before  us  the  effect  of 
the  above  rates  for  practically  the  entire  year  of  1919.  For 
that  year  the  total  operating  revenues  were  $381,326.43; 
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the  railway  operating  expenses  were  $268,093.49 :  leaving  a 
net  revenue  from  railway  operations  of  $113,232.94.  To 
this  amount  must  be  added  other  revenues  of  $1959.74, 
making  a  gross  income,  after  deducting  taxes  of  $18,107.80, 
of  $97,084.88.  From  this  amount  must  be  taken  interest  on 
funded  and  unfunded  debts  and  other  miscellaneous  items 
amounting  in  the  aggr^ate  to  $68,835.77,  leaving  a  net 
income  balance  of  $28,249.11.  The  allocation  of  the  various 
items  of  income  and  expense  shows,  however,  a  loss  from  the 
operation  of  the  road  in  Oneonta  of  $19,038.50.  The  num- 
ber of  passengers  carried  at  a  five  cent  rate  in  that  city 
during  the  year  1919  was  609,233.  An  increase  in  fare 
usually  results  in  a  decrease  in  patronage,  but  if  we  assume 
that  the  number  of  passengers  with  the  seven  cent  fare 
desired  is  the  same  as  during  the  year  1919,  the  company 
will  add  to  its  income  in  the  city  of  Oneonta  $12,184.66, 
which  still  leaves  a  deficit  from  operations  in  that  munici- 
pality of  $6853.84  per  year,  with  a  net  income  of  $40,433.77 
resulting  from  the  operations  of  the  entire  line.  Under  the 
proposed  rate  of  seven  cents  in  the  city  of  Oneonta,  the  com- 
pany stockholders  would  receive  a  return  of  slightly  more 
than  3^  per  cent  upon  their  property,  as  appears  from  the 
following  statement: 

Company's  gross  income  for  year  1919 |97,0S4.88 

Company's   estimated    increase   doe   to   seven    cent   rate   in 
Oneonta    12,184.66 

Company's  estimated  gross  income 1109,269.54 

Fixed   capital   less   depreciation |2, 01 5, 155. 74 

Working  capital 85,758.67 

Present  Talue  of  company  property  including 

working    capital 12,100,914.41 

Fixed  diarces  * 

Bond   interest    (|950,000   bonds) $64,904.00 

Interest  on  unfunded  debt 12,851.65 

Amortisation  of  discount  on  funded  debt..  88.00 

Miscellaneous    debits 1,047.22           68,885.77 

Balance  applicable  to  stockholders*  return 140,488.77 

Stockholders*    equity 11,150,914.41 

A  rate  of  seven  cents  in  Oneonta  should  be  allowed. 
All  concur. 


Babylon  v.  Long  Island  Lto.  Co.  231 

No.  494:281 

In  the  Matter  of  the  Complaint  of  the  Tbustebs  of  thb 
Village  of  Babylon,  L.  I.^  against  Long  Island  Light- 
ing Company  as  to  increased  rates  for  gas  furnished  the 
public.     [Case  No.  7136.] 

Decided  April  29.  1920. 

Appearaaices: 

Harry  P.  Fishel,  Esq,,  attorney  for  complainant. 

Messrs.  Elmer  B.  Sanford  and  Martin  8.  Decker  for  the 
respondent. 

Babhite,  Commissioner: 

This  proceeding  is  based  upon  a  complaint  made  by  the 
Board  of  Trustees  of  the  Village  of  Babylon  against  the 
Long  Island  Lighting  Company,  to  the  effect  that  the  com- 
pany, pursuant  to  a  schedule  filed  with  this  Commission,  pro- 
poses to  raise  its  rates  for  gas  twenty-five  cents  per  thousand 
cubic  feet,  and  to  put  into  effect  a  minimum  charge  of  $1 
per  month.  The  village  offered  no  evidence.  No  objection 
is  offered  to  the  monthly  minimum  charge.  The  company 
operates  an  electric  light  plant  as  well  as  a  gas  plant.  The 
company,  in  allocating  its  property,  has  put  those  items  which 
naturally  must  be  assigned  to  either  the  electric  or  the  gas 
business,  into  their  proper  department.  This  arrangement 
shows  a  ratio  of  24  per  cent  for  the  gas  and  76  per  cent  for 
the  electric  side  of  the  business.  Those  items  which  are 
of  a  composite  nature  are  divided  by  the  same  percentage. 
The  entire  revenue  shows  that  24  per  cent  is  obtained  from  the 
gas  and  76  per  cent  from  the  electric  side.  General  overhead 
expenses  are  divided  in  the  same  proportion.  An  examina- 
tion of  the  items  of  property,  of  its  income  and  its  expenses, 
shows  that  the  division  is  fair,  and  may  be  said  to  be  slightly 
against  the  interest  of  the  company  rather  than  in  its  favor. 

Under  the  law  and  the  decisions  the  company  is  entitled 
to  a  fair  and  adequate  return  from  its  gas  business  irrespec- 
tive of  its  return  from  its  electric  business.     The  financial 
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condition  of  the  oompanj,  as  it  appears  from  tbe  record,  is 
as  follows: 

Total  fixed  capital  ai  of  October  31,  1919 1841,433.67 

Lesa  reserve  for  depreciation 80,750.50 

Value  of  property  as  of  October  81,  1919 |810,688.17 

Allowance  for  working  capital 79,281 .83 

Amount  upon  which  to  compute  return 1889,965.00 

The  allowance  for  working  capital  is  based  upon  the 
balance  sheet  of  the  company,  and  consists  of  the  following 
items: 

Cash    120,800.91 

Materials  and  supplies 80,001 .15 

Prepayments    9,067.10 

Suspense  161 . 15 

Accounts   receivable 19,251 .52 

Total 179,281.83 

The  balance  sheet  of  the  company  shows  accounts  receiv- 
able amounting  to  $72,083.42,  but  it  appears  by  the  evidence 
that  of  this  amount  $52,831.90  is  due  from  other  companies, 
leaving  $19,251.52  as  the  amount  of  accounts  receivable 
included  in  working  capital. 

The  estimated  result  of  operation  under  the  new  rates  is 
as  follows: 

Company's  reported  gas  operating  revenues  for  12  months 
ended  October  31,  1919,  at  the  old  rates  (Company's 
exhibit   No.    6) 1174.906.85 

Company's  estimated  increase  of  gas  revenue  for  12  months 
ended  October  31,  1919,  at  the  new  rates  (Company's 
exhibit  No.  12) 24,543.71 

Company's  estimated  total  operating  revenues  for  12  months 

ended  October  31,  1919,  based  upon  new  rates 1199,450.56 

Company's   reported   gas  operating  expenses  for   12   months 

ended  October  31,  1019,  based  upon  old  rates 145,468.44 

Estimated   gross   income  for   12   months  ended   October  81, 

1919,  based  upon  new  rates 158,982.12 

leaving  $53,982.12  to  pay  a  return  upon  $889,965,  or  at  the 
rate  of  approximately  5.7  per  cent. 

The  complaint  should  be  dismissed. 

All  concur. 
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In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  Habbt  N.  Hoff- 
mann, AS  Mayor  of  the  City  of  Elmira,  against 
Elmira  Water,  Light  and  Railroad  Company  as  to 
rates  proposed  to  be  charged  for  natural  gas;  also  in 
respect  to  examination  of  the  gas  property  and  books  of 
said  company  by  the  city.     [Case  No.  6759.] 

Petition  or  Complaint  of  Elmira  Water,  Light  and  Rail- 
road Company  under  sections  71  and  72,  Public  Service 
Commissions  Law,  for  permission  to  increase  natural  gas 
rates  in  the  city  of  Elmira,  town  of  Elmira,  and  town  of 
Southport,  Chemung  county.     [Case  No.  6907.] 

Various  contentions  as  to  allowances  for  prospeotive  expenditures 
considered  and  determined,  in  fixing  rates  for  natural  gas. 

Federal  income  taxes  should  not  be  allowed  for  in  rates  to  be  fixed. 
Payment  thereof  should  be  made  at  the  expense  of  the  stockholders  of 
a  public  utility  corporation  and  not  by  its  rate  paying  customers. 

Legal  expenses  incurred  in  a  rate  case  should  not  be  considered  as 
an  ordinary  annual  expenditure  in  determining  the  amount  of  such 
expenditures  in  a  rate  fixing  case.  Such  expenditures  should  be  spread 
over  a  period'  of  years  in  arriving  at  a  result.  The  average  expenditure 
per  annum  for  a  reasonable  period  in  the  past  for  legal  expenses  should 
be  controlling. 

A  return  of  8  per  cent  held  to  be  reasonable  under  the  circumstances 
of  the  case  decided. 

Decided  April  29,  1920. 

Appearances: 

Boyd  McDowell,  Corporation  Counsel,  for  the  City  of 
Elmira. 

Michael  DanaJier,  Corporation  Counsel  of  the  City  of 
Elmira. 

Cornelius  O'Dea,  as  Chairman  of  Gas  Committee  of  the 
Common  Council  of  the  City  of  Elmira. 

Beehman,  Menken  dt  Oriscom  (by  M.  O.  Bogue),  52 
William  street,  New  York  city,  and  Stanchfield,  Lovell,  Falck 
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(&  Sayles  (by  Halsey  Sayles),  Elmira,  for  Elmira  Water, 
Light  and  Railroad  Company. 

Kellogg,  Commissioner: 

These  two  proceedings  were  heard  together  and  involved 
the  same  issues. 

Case  "No,  6759  arose  by  reason  of  the  fact  that  on  January 
20,  1919,  the  company  filed  a  proposed  schedule  of  increased 
rates  for  natural  gas,  against  which  the  city  filed  its  com- 
plaint. An  injunction  was  issued  by  the  Supreme  Court 
prohibiting  the  putting  of  such  rates  into  effect  until  passed 
upon  by  this  Commission.  The  schedule  filed  by  the  com- 
pany and  complained  of  by  the  city  provided  for  a  charge 
of  70  cents  per  thousand  cubic  feet  for  the  first  2000  cu.  ft. 
consumed  each  month,  with  an  inverted  block  rate  increasing 
the  cost  to  80  cents  per  M  cu.  ft.  for  the  next  8000  cubic 
feet  consumed  per  month,  and  $1  per  M  cu.  ft.  on  the  excess. 
There  was  no  discount  for  prompt  payment,  and  the  tariff 
provided  for  a  minimum  charge  of  75  cents  per  month. 

In  case  No.  6907,  the  company  asked  for  an  order  fixing 
a  still  higher  rate,  namely,  85  cents  net  for  the  first  12,000 
cu.  ft.  per  month;  $1  net  for  the  next  8000  cu.  ft  per  month; 
and  $1.15  per  M  cu.  ft.  for  all  in  excess  of  20,000  cu.  ft.  per 
month. 

The  tariff  which  is  at  the  present  time  in  force  provides 
for  a  rate  of  52.5  cents  per  M  cu.  ft.  with  a  minimum  charge 
of  60  cents  a  month.  It  also  provides  that  if  a  bill  be  not 
I '  paid  within  ten  days  of  its  date  an  excess  of  5  cents  per  M 

cu.  ft.  will  be  charged.  The  amount  realized  from  these 
[•I  charges  during  the  year  1919  was  54.02  cents  per  thousand 

cubic  feet  sold,  on  tiie  average. 

Upon  the  hearings  in  these  cases  it  was  agreed  by  the 
parties  that  the  Commission  should  first  determine  the  rate 
base  upon  which  a  fair  return  should  thereafter  be  computed. 
Accordingly,  after  the  submission  of  evidence  on  that  point, 
this  Commission,  by  its  decision  made  January  22,  1920, 
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fixed  the  rate  base  at  $620,139.67,  consisting  of  physical 
property  in  use  $602,639.67,  and  working  capital  $17,500. 

A  very  carefully  thought  out  opinion  in  the  case  was 
written  by  Commissioner  Fennell,  and  was  concurred  in  by 
Commissioners  Irvine  and  Kellc^g,  Chairman  Hill  con- 
curring in  the  result.  Commissioner  Barhite  was  not  present 
at  the  time  of  the  decision  and  took  no  part  therein.  This 
result,  receiving  the  concurrence  therefore  of  all  of  the 
voting  members  of  this  Commission,  should  stand  as  the 
rate  base  for  further  computations. 

The  company,  however,  now  seeks  to  question  this  rate 
base,  and  still  insists  that  an  item  of  $100,000  allowed  in 
an  issue  of  capital  stock  by  the  Commission  of  Oas  and  Elec- 
tricity in  1906,  should  be  added  to  the  amount  to  be  allowed 
as  a  rate  base.  This  item  does  not  represent  anything  that 
can  be  located.  It  was  very  carefully  considered  when  the 
fixing  of  a  rate  base  was  before  this  Commission,  and  after 
such  consideration  was  deliberately  disallowed.  There  is  no 
reason  not  then  considered  which  is  now  suggested  for  the 
allowance  of  this  item,  and  it  should  not  be  allowed  either 
directly  or  in  any  of  the  indirect  methods  suggested  by 
counsel  for  the  city.  The  rate  base  should  stand  as  fixed 
by  this  Commission,  and  if  error  has  been  committed  in 
that  regard  it  is  subject  to  review  with  the  other  questions 
involved  in  the  case. 

To  the  rate  base  as  found  by  the  Commission,  however,  as 
of  June  30,  1919,  there  should  be  added  additions  and  with- 
drawals to  the  gas  property  for  the  next  six  months,  to  bring 
the  computation  down  to  January  1,  1920.  This  results  in 
a  slight  addition  and  raises  the  figure  to  $623,388.98,  which 
must  stand  as  the  basis  upon  which  a  reasonable  return  should 
be  computed. 

Further  inquiry  is  materially  shortened  for  the  reason 
that  this  company  does  not  itself  produce  the  gas  furnished 
but  purchases  it  from  the  Potter  Gas  Company,  which  trans- 
ports it  from  gas  wells  in  Pennsylvania  and  sells  it  to  the 
Elmira  company  at  26.6  cents  per  M  cu.  ft.,  delivered  at 
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line  the  expense  per  M  cu.  ft. 
ecessary  to  make  a  determi- 
)bably  be  sold  in  the  years  to 
ble.  A  very  serious  dispute 
between  the  parties.  It  is 
niral  gaa  is  materially  leasen- 
t  amount  which  this  company 
IBS  grown  less  year  by  year, 
gard  is  as  follows :    Gas  sold 

ft.;  gas  sold  in  year  1918, 
year  1919,  395,399  M  cu.  ft. 
f  gas  sold  for  the  year  ended 
ituting  the  month  of  January, 
1919,  shows  a  sale  of  378,127 
elve  months  ended  February 

M  cu.  ft.  This  large  decrease 
ich  included  the  first  month 
)re3ent  year  instead  of  corres- 
!  due  to  the  greater  severity 
just  past,  as  compared  with 
lar  preceding  it.  The  supply 
lira,  at  the  end  of  the  Potter 
ine,  decreasing  in  a  marked 
itions  due  to  its  increased  use 

of  supply,  explains  to  some 
lies  in  Elmira.  It  is  of  course 
but  it  is  necessary  upon  the 
note  possible.  Upon  the  evi- 
19  with  1918,  there  appeared 
i.  It  is  probable  this  decrease 
ng  the  present  calendar  year, 
ibmitted  as  for  the  year  ended 
they  do  the  severe  January  of 

of  1919,  may  be  considered 
hich  to  found  an  estimate  for 
p  in  the  future.  Therefore, 
tation,  the  amount  purchased 
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from  the  Potter  Gas  Company  during  that  period,  containing 
much  of  the  extreme  cold  weather,  sufficient  to  offset  the  factor 
of  diminishing  supply,  amounting  to  399,294  M  cu.  ft., 
will  be  taken  as  the  basis  of  annual  gas  supply  for  the  future. 

Another  important  question  entering  into  the  problem  is 
the  amount  of  gas  lost  in  distribution.  The  price  to  the 
company  is  fixed  at  the  city  gates ;  the  amount  delivered  is 
at  the  customer's  meter.  Intermediate  these  two  points  there 
is  a  substantial  amount  of  gas  lost  by  leakage,  or  for  other 
unaccounted  for  reasons.  What  this  amount,  under  nor- 
mal conditions,  may  be  computed  at,  is  a  matter  of  serious 
dispute.  The  average  loss  since  November  1,  1917,  amounted 
to  9.94  per  cent.  As  opposed  to  this,  an  exhibit  intro- 
duced by  the  company  shows  a  leakage  for  twelve  months 
ended  January  31, 1920,  of  21,167  M  cu.  ft,,  or  5.3  per  cent. 
The  reduction  in  this  percentage  of  loss  is  accounted  for 
by  the  city  upon  the  theory  that  the  company,  since  Novem- 
ber 1,  1917,  having  to  pay  for  its  gas  at  the  city  gate  instead 
of  for  the  amount  consumed  by  the  customer,  has  been  very 
careful  about  its  losses  and  has  thoroughly  overhauled  its  gas 
meters,  and  the  city's  counsel  urges  that  the  actual  experi- 
ence of  this  year  ended  January  31,  1920,  with  a  loss  of 
5.3  per  cent,  be  taken  as  a  guide  for  the  future.  Whereas 
this  loss  of  5.3  per  cent  is  imusually  low  in  the  history  of 
this  company,  the  average  loss  in  the  years  preceding,  when 
the  company  had  to  pay  only  for  the  gas  actually  sold  to 
customers  before  the  general  overhauling  of  meters  in  use,  is 
too  high  for  a  proper  basis  on  which  to  determine  the  prob- 
able future  experience  in  this  regard.  Under  all  the  circum- 
stances, a  leakage  or  loss  of  7  per  cent  may  fairly  bo  taken 
for  the  purposes  of  this  case. 

There  are  various  minor  items  of  cost  of  operation  which 
are  in  dispute  among  the  parties.  The  company  introduced 
an  exhibit  showing  a  total  distribution  expense  of  $15,722, 
which  was  the  actual  experience  for  the  twelve  months  ended 
January  31,  1920.     It  urges  that  $5000  be  added,  on  the 
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theory  that  the  diatribution  expen3e3  paid  during  the  year, 
as  shown  by  their  exhibit,  were  low,  especially  as  to  repairs 
of  gas  mains.  There  is  nothing  to  support  this  in  the  evi- 
dence; the  longevity  and  durability  o£  the  gas  mains  is  very 
satisfactorily  proven.  Neither  is  there  substantial  weight 
to  the  contention  of  the  city  that  certain  minor  deductions 
should  ho  made,  on  the  tlieorv  that  some  of  the  expendi- 
tures were  unusual.  It  is  a  fair  inference,  from  the  evi- 
dence, that  the  expenditures  of  the  year  in  question  may  be 
taken  as  an  average  basis  of  the  years  to  come,  especially  as 
we  have  already  come  to  the  conclusion  to  allow  the  amount 
of  gaB  actually  consumed  during  that  year  as  a  basis  for 
further  computation.  The  attempts  by  both  parties  to 
depart  from  this  experience  as  a  basis  for  probable  cost  for 
the  future,  should  be  disapproved,  and  general  distribution 
expenses  should  be  estimated  at  the  figure  of  $15,722. 

There  seems  to  be  no  dispute  as  to  the  bo  called  "  com- 
mercial expense  "  which  is  placed  at  $5136.  The  item  of 
$834  for  "  promotion  expense,"  although  challenged  by  the 
city,  is  reasonable.  The  company  will  be  charged  with  a  mis- 
cellaneous incoine  of  $2404,  largely  from  the  sale  of  appli- 
ances, which  is  a  proper  and  Intimate  enterprise 
for  such  a  company,  the  expense  of  maintaining  which  is  a 
proper  charge. 

The  item  of  "general  expense,"  as  submitted  by  the  com- 
pany, is  challenged  as  to  two  of  its  items  by  the  city : 

First:  There  is  a  general  legal  expense  item  for  which 
the  company  claims  an  allowance  on  the  basis  of  the  last 
year's  experience  of  $6208.33.  This  is  largely  made  up  of 
expenses  in  this  rate  case,  and  is  undoubtedly  an  extraoi^ 
dinary  expenditure. 

The  expenditure  for  general  law  expenses  prior  to  this 
year  is  only  $125  a  year  for  1911,  1912,  1913,  1914,  and 
1915  ;  $280  for  the  year  1916 ;  $452  for  the  year  1917 ;  and 
$1600  for  the  year  1918.  It  would  not  be  proper  to  charge 
this  unusual  expenditure  of  1919  on  the  theory  that  it  was 
an  annual  occurrence,  and  ^s  rates  upon  that  theory. 
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While  the  expense  of  conducting  rate  proceedings  is  a 
proper  deduction,  inasmuch  as  the  results  of  such  litigation 
accrue  during  a  period  of  years,  the  ezpenses  therefor  should 
also  be  distributed. 

In  Munn  v.  SvMer-Butte  Canal  Company^  P.  U.  R. 
1918-E  563,  the  California  Railroad  Commission  held: 
"  The  expenses  of  a  utility  in  preparing  for  a  rate  proceeding 
before  the  Commission  should  be  amortized  over  a  period  of 
years,  since  it  is  not  an  annual  expense."  (See  also  Re 
Western  Colorado  P(wer  Company,  P.  U.  R.  lOlS-E  629, 
Colorado;  Knowlton  v.  Farmington  Village  Corporation, 
P.  XT.  R  1918-E  884,  Maine;  and  Re  Hydro-Electric  Light 
and  Power  Company,  P.  TJ.  R.  1918-A  325,  Indiana.) 

It  would  seem  that  this  expenditure  should  be  distributed 
over  a  period  of  at  least  three  years,  and  taken  in  connection 
with  the  average  expenditure  in  past  years,  '$2500  is  a  fair 
allowance  for  annual  legal  expenses.  A  reduction  in  this 
account  from  the  amount  claimed  by  the  company  of  $3708 
should  be  made  for  this  item. 

Second :  The  allowance  claimed  for  uncollectible  bills  per 
annum  of  $1500  is  too  high.  It  is  far  beyond  the  experience 
of  the  company,  which  for  the  past  ten  years  has  been  at  the 
rate  of  $232  a  year.  Under  the  law,  the  company  may  insist 
upon  a  deposit  to  secure  doubtful  accounts,  and  no  large  loss 
on  account  of  failure  to  so  insist  can  be  complained  of  or  to 
any  large  extent  be  properly  charged  up  to  those  who  actually 
pay  for  their  gas. 

The  allowance  for  this  purpose  of  $300,  conceded  by  the 
city,  seems  to  be  ample.  This  would  require  a  reduction 
of  $1200  from  the  table  submitted  by  the  company. 

The  deduction  suggested  from  the  two  items  of  legal 
expense  and  uncollectible  bills,  aggregating  $4908,  leaves  this 
item  of  general  expense  at  $12,919. 

The  taxes  which  the  company  claims  it  should  be  allowed 
for,  include  a  federal  income  tax  of  $2444.  This  can  not  be 
allowed,  for  the  reasons  stated  by  Chairman  Hill  in  the 
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case  of  the  Iroquois  Naiuural  Gas  Co.,  P.  U.  R.  1919-D  93. 
[n  referring  to  a  claLmed  deduction  of  a  federal  income  tax, 
the  Chairman  writes  as  follows: 

"  I  think  this  tax  can  not  be  considered  as  a  deduction,  like  property 
and  franchise  taxes,  before  striking  a  balance  which  will  represent  the 
net  income  or  return  on  investment.  The  income  tax  is  a  tax  not  on 
property  or  earnings,  but  on  the  income  as  such.  In  intent  it  is  not 
a  tax  on  the  corporation  or  its  property,  but  on  the  income  which  is 
transmitted  to  its  final  recipient,  the  stockholder,  and  is  paid  at  the 
source  purely  as  a  matter  of  expediency  in  its  coUection.  This  is  obvi- 
ous because  the  dividend  in  the  hands  of  the  recipient  is  relieved  from 
the  tax  upon  it  being  shown  that  it  was  paid  at  the  source  and  not 
otherwise.  If  it  were  paid  by  the  stockholder  he  could  not  transfer  the 
burden  to  the  consumer  and  thus  spread  it  over  the  general  community, 
nor  was  it  the  intent  of  the  statute  that  he  should  be  allowed  so  to 
do;  but  if  the  corporation  is  allowed  to  deduct  it  as  an  expense  before 
arriving  at  the  net  income  or  rate  of  return,  the  statutory  intent  in 
this  respect  will  be  defeated." 

Public  service  commissions  in  other  States  have  followed 
the  same  rule,  the  propriety  of  which  is  obvious.  (Indiana 
Pvblic  Sermce  Commission  re  Home  Telephone  Company, 
P.  U.  E.  1919-C  page  209.  Caiifomia  R.  R.  Commission 
re  Western  States  Oas  and  Electric  Co.,  P.  TJ.  R.  1919-B 
485.) 

This  leaves  the  items  of  taxes  allowable  at  $7372. 

The  amount  which  should  be  allowed  for  depreciation  is 
that  claimed  by  the  company  of  $12,000.  Under  all  the 
circumstances  in  the  case,  considering  the  condition  and 
future  prospects  of  the  property,  this  amount,  which  is 
slightly  under  2  per  cent  of  its  investment  value,  can  not 
reasonably  be  considered  too  high. 

As  suggested  in  the  opinion  of  Commissioner  Fennell,  in 
arriving  at  a  rate  base,  the  company  should  be  charged  with 
interest  upon  the  amount  in  its  depreciation  fund,  $24,000, 
collected  from  the  rate  payers.  Deducting  interest  on  this 
amount,  or  $1440,  leaves  $10,560  to  be  charged  to  current 
operating  expenses. 
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A  rate  of  return  of  8  per  cent,  under  present  conditions, 
would  Beem  to  be  proper.  Such  a  return  should  be  considered 
adequate  under  the  law  and  not  excessive.  The  Commission 
should  bear  in  mind  the  present  conditions  and  the  higher 
cost  of  money  than  formerly  maintained.  On  the  other 
hand,  the  major  portion  of  fixed  capital  of  this  company 
is  represented  by  outstanding  bonds  which  bear  only  5  per 
cent  interest.  Eight  per  cent  must  be  taken,  therefore,  as  n 
fair  return.  (See  Lincoln  Gas  CoDipany  v.  Lincobi,  2j0 
Cr.  S.  256.) 

The  following  table  shows  the  claims  of  the  parties,  together 
with  the  foregoing  findings: 

Company' I  Cilu'i     Commiurion't 

daim  daim  JTrufini7t 

Rati  bue  Iwind  by  Cocnniiulon te23.3Se        tQ23,3S»        te23.3fi9 

Om  miriihuni:  M  eiiifV  ""''.'."'.'." '.WW'.]'.'.'.  .187 ,000  396. 294  309 .  apl 

Oh  lost  or  uuiKOUDUd  tor,  M  FU.f ( Sii.aOO  21,IflT  27,n31 

Om  »oW.  M  cu.lt 321 ,400  37S,  127  371 ,343 

OpnatiiW  eipcDKi: 

Coit  rffW SM.9a2  1108,213  1106.213 

rHotributitm  enRiiH 20.722  IS. 303  19.722 

Commendil  npetiM 6,138  9.138  9.130 

Pnimotion  fipcDK 834  134  834 

Ocnanl  npniB 17.827  12.SZ7  12.0tD 

T«« 9.818  7.372  7,372 

AmortiHlioD 12,000  0.000  10. MO 

TotBk Slot, 297        llBt.TSS        tI88,798 

Return  on  iDTcrtniHit 98,105  43,837  40,871 

ToUl  renaiu  nxmind t217.402        1190,422        1208.827 

LcnmiMdUiwoui  iocome 2.404  2.104  2.404 

Tot*!  nrniiM  required  froai  f»t*lr» KU.OSS        1197.018        (208,223 

The  maximum  rate  should  be  so  fixed,  therefore,  as  to  per- 
mit the  company  to  realize  annually  the  sum  of  $206,223 
upon  an  estimated  sale  of  371,343  M  en.  ft.,  or  approximately 
S5.S  cents  per  M  eu.  ft 

As  indicated  at  the  outset  of  this  opinion,  the  company 
realizes  on  the  average  slightly  over  l^^  cents  per  M  cu.  ft. 
over  its  net  rate  by  reason  of  its  minimum  and  delayed  pay- 
ment excess  charges.  The  maximum  rate,  therefore,  shmild 
be  fixed  at  54  cents  per  M  cu.  ft.  The  figure  here  arrived 
at  of  54  cents  per  M  cu.  ft.  does  not  diverge  sulRciently  from 
the  present  rate  of  52.5  cents  to  authorize  any  change  in 
either  the  minimum  or  the  delayed  payment  excess  rates. 
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The  BU^;e8tion  of  the  company  to  inetaU  an  inverted  block 
rate  affecting  tlie  larger  conaumers,  for  conservation  purposes, 
should  not  at  the  present  time  be  allowed,  but  may  very 
properly  be  taken  up  later  with  the  consideration  of  this 
question  as  it  affects  the  natural  gas  problem  generally 
throughout  the  State. 

Orders,  therefore,  should  be  entered  fixing  the  maximum 
rate  to  be  charged  for  natural  gas  by  the  Elmira  Water,  Light 
and  Railroad  Company  at  54  cents  per  thousand  cubic  feet, 
continuing  the  present  minimum  and  delayed  payment  excess 
charges. 

In  view  of  the  condition  of  the  natural  gas  industry  in 
general,  and  the  Elmira  situation  in  particular,  the  period 
to  be  fixed,  pursuant  to  section  72  of  the  Public  Service  Com- 
missions Law,  daring  which  said  maximum  price  may  be 
charged,  should  be  one  year,  and  thereafter  until  the  further 
order  of  the  Commission. 

All  concur. 
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Petition  of  Kiciiabd  II.  Clabjc  under  chapter  667,  laws 
of  1915,  for  a  certificate  of  public  convenience  and  neces- 
sity for  the  operation  of  a  stage  route  bj  auto  buses  in  the 
cities  of  Sherrill  and  Oneida,  it  being  proposed  that  the 
route  shall  also  be  operated  between  those  cities.  [Case 
No.  73&8.] 


A  (rertificate  u(  cunvenicnce  and  necceeitj  for  the  operation  ol  an  auto 
hiiH  line  over  a  route  already  served  bj  k  trolley  line,  should  be  granted 
where  it  appears  that  the  service  of  the  Utter  is  inadequate  to  meet  the 
needs  o(  the  public 

Decided  May  6,  1920. 

Appe<ira7ices: 

M.  B.  Hall,  Vernon,  attorney  for  the  petitioner. 

Keman  &  Keman  (Gay  H,  Brown),  Utica,  attorneys  for 
New  York  State  Railways. 

Kellogg,  Commissioner: 

ConBont  to  the  operation  of  the  auto  bus  line  here  undpr 
conpidcration  has  been  granted  by  the  cities  of  Oneida  and 
Sherrill,  through  which  it  is  proposed  to  be  operated.  It 
also  passes  through  the  town  of  Vernon,  but  that  munici- 
pality has  not  brought  itself  within  the  provisions  of  section 
26  of  the  Transportation  Corporations  Law. 

The  consents  of  the  city  authorities,  as  originally  granted, 
both  contained  fare  rate  restrictions.  The  City  of  Oneida 
provided  for  a  flat  fare  of  ten  cents  per  passenger,  and  the 
City  of  Sherrill  fixed  a  maximum  fare  of  a  similar  amount. 

At  a  public  hearing  held,  after  due  notice,  on  this  appli- 
cation in  the  city  of  Oneida  April  10,  1920,  the  attention 
of  the  petitioner  was  called  by  the  sitting  Commissioner  to 
this  objectionable  feature  of  the  consents  seeking  to  abrogate 
or  restrict  the  powers  of  this  Commission  in  regard  to  charges 
for  fare. 
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Accordingly  both  consents  have  been  amended  by  proper 
municipal  action  so  that  the  question  of  fare  regulation  ig 
left  to  this  Commissioa  to  exercise  as  it  sees  fit. 

The  counties  of  Madison  and  Oneida  are  separated  by  the 
waters  of  Oneida  creek,  flowing  northerly  into  Oneida  Lake. 
The  City  of  Oneida  is  the  most  northeasterly  political  sub- 
division of  the  county  of  Madison.  The  adjacent  munici- 
palities to  the  east,  across  Oneida  creek,  in  the  county  of 
Oneida,  are,  commencing  at  the  north,  the  town  of  Verona, 
the  town  of  Vernon,  and  the  city  of  Sherrill.  The  southern 
part  of  the  city  of  Oneida  carries  the  local  name  of  Kenwood. 

Within  the  city  of  Sherrill  there  is  the  large  plant  of  the 
Oneida  Community,  Ltd.,  manufacturing  in  very  large 
volume  table  ware  and  game  traps.  In  the  Kenwood  section 
of  Oneida,  about  a  mile  and  a  half  from  the  main  factory, 
is  situated  the  sales  office  of  this  corporation,  and  also 
a  knife  factory  conducted  by  it. 

There  are  about  three  thousand  employees  engaged  in  the 
various  operations  of  this  company,  a  number  largely  in 
excess  of  the  living  accommodations  in  the  immediate  vicinity. 
Many  of  the  employees,  therefore,  about  a  thousand  or 
twelve  hundred  in  number,  find  their  homes  in  the  city  of 
Oneida  and  other  nearby  communities  farther  to  the  west. 

The  New  York,  Ontario  and  Western  railroad  runs  nor- 
therly through  the  city  of  Oneida,  connecting  the  main  part 
of  the  city  with  the  Kenwood  section,  but  its  service  is  so 
infrequent,  and  its  stations  so  far  removed,  that  as  a  common 
carrier  between  the  plants  of  the  Oneida  Community,  Ltd., 
and  the  Oneida  homes  of  its  employees,  it  is  negligible  as 
a  factor  in  the  solution  of  the  transportation  problem. 

This  large  body  of  non-resident  employees  is  carried  to  and 
from  its  work  principally  by  the  cars  of  the  New  York 
State  Railways.  This  company  opposes  the  granting  of  the 
certificate  applied  for  upon  the  broad  ground  that  it  will 
permit  the  operation  of  a  parallel  and  competing  line.  This, 
of  coarse,  would  be  the  result,  and  the  only  question  to  be 
determined  is  as  to  whether,  under  the  conditions  here 
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existing,  a  direct  competing  line  by  auto  buses  should  be 
permitted  to  operate  in   a   territory  served  by  the  trolley 


The  transportation  of  this  large  body  of  employees  is 
necessarily  a  rush-hour  business,  although  the  hours  have 
been  somewhat  varied,  or  as  it  ia  called  "  staggered,"  so  that 
the  commencement  and  completion  of  work  of  those  employees 
in  the  various  activities  extends  both  at  morning  and  at  night 
over  a  period  of  several  hours.  But  conditions  are  such  that 
very  inconvenient  and  dangerous  crowding  occurs,  especially 
on  the  westward  trips  in  the  evening. 

The  New  York  State  Railways  operates  through  the 
streets  of  Oneida  to  the  electrified  line  of  the  West  Shore 
railroad,  taking  which  it  proceeds  to  Sherrill,  Near  the 
Sherrill  station  there  is  a  branch  line  going  to  Kenwood, 
to  take  which  it  is  necessary  to  change  cars. 

At  Sherrill  the  railroad  is  at  considerable  elevation,  and 
adjacent  to  the  westbound  tracks  there  is  a  station  and 
platform  with  a  small  waiting  room.  This  platform  has 
been  fenced  m  so  as  to  protect  crowds  attempting  to  reach 
home  from  work  at  night,  and  on  occasions  as  many  as  four 
or  five  hundred  people  are  herded  here  attempting  to  take 
the  cars. 

Three  or  four  cars  are  run  together  in  trains,  at  intervals, 
at  these  times,  and  the  railroad  company  undoubtedly  does 
all  it  can  to  handle  properly  the  unusual  condition.  But  not- 
withstanding these  efforts,  this  condition  of  close  crowding 
necessarily  exists,  resulting  in  injuries,  separation  of  fami- 
lies, and  torn  clothing.  The  cars  are  crowded  so  that  those 
with  a  seating  capacity  of  fifty-two  are  shown  to  have  carried 
one  hundred  and  thirty-five,  and  those  of  a  seating  capacity 
of  seventy-five  to  carry  three  hundred. 

The  cars  are  jammed  full,  all  that  can  get  on  hastening 
so  to  do  in  this  dangerous  and  unsafe  way,  and  those  unable 
to  accomplish  the  feat  are  obliged  to  wait  until  the  next  train. 
When  the  cars  are  Inte  the  crowding  is  intensified,  and  the 
situation  is  still  worse ;  and  in  stormy  and  cold  weather  the 
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people  have  to  stand  on  this  elevated  platform  exposed  to 
the  elements  with  no  adequate  protection. 

The  connecting  car  to  Kenwood  is  also  overcrowded,  many 
people  preferring  to  walk,  and  indeed  many  times  being 
obliged  to  for  lack  of  accommodations. 

This  is  a  situation  plainly  where  the  industry  has  out- 
grown its  present  transportation  facilities,  and  as  above 
stated,  it  is  in  nowise  the  fault  of  the  railroad  company.  The 
railroad  company  conceded  the  condition  substantially  as 
claimed,  but  places  itself  flatly  on  the  position  that  com- 
petition should  not  be  permitted  as  long  as  it  is  doing  the 
best  it  can,  because  the  automobile  bus,  while  it  may  alleviate 
to  a  slight  extent  the  congestion  of  rush  hours,  will  be  com- 
peting with  it  during  the  day  when  the  conditions  more 
nearly  approach  normal. 

The  evidence  shows,  however,  that  practically  during 
the  entire  day  there  is  a  substantial  travel,  and  taking  the 
above  situation  into  consideration,  no  doubt  remains  that 
additional  service  is  a  public  need  and  will  serve  a  public 
convenience.  The  principle  that  a  common  carrier  should  be 
protected  from  competition  has  often  been  applied  by  this 
Commission,  and  properly  so.  The  application  of  that  prin- 
ciple is  one  of  our  duties,  but  it  does  not  extend  so  far  as 
to  require  the  denial  of  an  application  of  a  competing  line 
for  our  certificate,  where  it  plainly  develops  that  the  existing 
carrier  can  not,  even  through  no  fault  of  its  own,  adequately 
serve  the  traffic. 

In  the  case  before  this  Commission  [Matter  of  Ashmead, 
5  P.  S.  C,  2nd  C,  Keports  215]  involving  the  operation  of 
the  jitneys  in  Rochester,  Commissioner  Emmet  laid  down 
the  principle,  which  should  be  applied  here,  in  the  syllabus 
to  his  opinion  written  by  himself,  with  that  clarity  which 
so  eminently  characterized  all  of  his  official  writings,  as 
follows : 

"  Whenever  it  shall  appear  to  the  satisfaction  of  the  Commission  that 
an  electric  railway  can  not,  or  will  not,  solve  a  local  transportation 
problem  satisfactorily,  the  Commission  will  be  prepared  to  give  oonsid- 
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eration  to  applications  looking  to  the  establishment  of  alternative 
methods  of  transportation,  even  though  these  involve  direct  competition 
with  the  electric  railway,^ 


}» 


The  situation  which  Commissioner  Enmiet  anticipated  is 
now  with  us,  and  the  rule  he  contended  for  should  be  applied. 

There  seems  to  be  no  suggestion  that  the  New  York  State 
Railways  does  not  adequately  serve  the  local  traffic  in  the 
main  portion  of  the  city  of  Oneida,  and  as  to  such  service 
north  of  the  line  of  the  West  Shore  railroad  it  should  be 
protected  from  competition.  Upon  the  hearing  the  petitioner 
stated  that  he  was  willing  to  except  this  local  service  from  his 
operations,  which  was  intended  to  serve  merely  the  inter- 
urban  traffic. 

A  certificate  of  public  convenience  and  necessity  should 
therefore  issue  as  applied  for,  under  the  amended  consents 
of  the  respective  municipalities,  and  under  the  usual  con- 
ditions imposed  by  this  Commission,  but  excluding  the 
carriage  of  all  passengers  whose  point  of  embarkation  and 
debarkation  shall  both  be  within  that  portion  of  the  city 
of  Oneida  north  of  the  tracks  of  the  West  Shore  railroad. 

Chairman  Hill  and  Commissioners  Barhite  and  Van 
Namee  concur;  Commissioner  Irvine  not  present. 


248     Public  Service  Commission,  Second  District 

Vol.  9, 1920 

In  the  Matter  of  the  Complaint  of  Abeam  Baird,  as  Mayor 
OF  Gloversville,  against  A.  S.  Burleson,  Postmaster 
General,  and  Glen  Telephone  Company  as  to  pro- 
posed increase  in  rates,  as  to  present  rates,  as  to  service. 
[Case  No.  6689.] 

Complaint  of  Subscribers  in  Gloversville  against  A.  S. 
Burleson,  Postmaster  General,  and  Glen  Telephone 
Company  as  to  rates  and  service.      [Case  No.  6690.] 

Complaint  of  Mayor  and  Common  Council  of  Johnstown 
against  A.  S.  Burleson,  Postmaster  General,  and 
Glen  Telephone  Company  as  to  proposed  increase  in 
rates,  and  as  to  service.      [Case  No.  6691.] 

In  the  Matter  of  the  Rate  Schedules  Filed  by  Glen  Tele- 
phone Company  proposed  to  be  eflFective  January  1,  1919. 
A.  S.  Burleson,  Postmaster  General.  Petition  of  com- 
pany to  file  tariflF  of  rates  eflFective  December  1,  1919. 
[Case  No.  6700.] 

Return:  While  in  fixing  rates  for  telephone  service  due  regard  must 
be  had,  among  other  tilings,  to  a  reasonable  average  return  upon  the 
capital  actually  expended,  etc.,  obviously  regard  must  be  had  also  to 
many  other  elements  of  service,  and  this  is  peculiarly  true  of  telephone 
service  which  differs  greatly  from  other  public  utilities  in  the  number 
and  relative  weight  of  factors  to  be  considered. 

Rate:  Where  the  average  return  for  a  five-year  period  is  shown  to 
have  been  about  7^  per  cent,  including  the  final  year  at  8.99  per  cent 
earned  on  the  increased  rates  under  consideration,  but  it  appears  that 
a  recent  wage  increase  will  reduce  the  net  income,  and  that  large 
capital  expenditure  for  a  new  telephone  exchange  is  called  for  in  the 
immediate  future,  the  increased  rates  were  sustained. 

Depreciation:  In  a  telephone  plant  which  includes  comparatively 
little  underground  cable,  a  composite  piBrcentage  of  5.66  for  annual 
depreciation  held  not  unreasonable. 
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Decided  May  6,  1920. 

Appeaiymces: 

Wesley  H.   Maider,   Corporation   Counsel,   for   City  of 
Gloversville. 


iiii 


Baibd  £T  al.  v.  Glen  Telephone  Co.  249 

No.  497:248 

Fred  Lvmus  CarrvU  for  G-len  Telephone  Company. 
Clarence  W.  Smith,  Mayor,  and  Borden  D.  Smith,  Cor- 
poration Counsel,  for  the  City  of  Johnstown. 

Hill,  ChoMTnan: 

An  order  was  made  hj  this  Commiasion  in  1915,  in  rato 
cases  known  as  Nob.  4176  and  4184,  which  order  nnder 
section  97  of  the  Puhlic  Service  Commissions  Law  deter- 
mined the  maximum  rates  to  he  charged  by  the  Glen  Tele- 
phone Company  in  the  areas  of  GloTersville  and  Johnstown. 
On  Novemher  27,  1918,  the  Commission  permitted  the  com- 
pany to  file  an  increased  eehednle  of  rates  effective  in  said 
areas  January  1,  1919,  which  in  effect  increased  house  lines 
2S  cents  per  month,  husiness  lines  50  cents  per  month,  and 
intercity  lines  50  cents  per  month.  Thereafter  complaints 
were  filed  on  behalf  of  a  number  of  thousands  of  subscribers 
in  the  city  of  Gloversville,  and  on  or  about  December  27, 

1918,  the  City  of  Gloversville  made  an  application  to  this 
Commission  to  set  aside  its  order  of  November  27,  1918, 
and  to  determine  that  said  proposed  increase  in  service  rates 
claimed  by  the  telephone  company  to  be  effectual  January  1, 

1919,  should  not  be  operative  or  effectual,  upon  various 
grounds;  among  others,  that  the  provisions  of  the  Public 
Service  Coramisaions  Law  had  not  been  complied  with,  in 
that  notice  had  not  been  served  upon  the  complainants  in  rate 
cases  Nos.  4176  and  4184,  or  upon  the  subscribers  of  the 
Glen  Telephone  Company,  and  that  the  Commission  had  not 
made  a  determination  upon  the  merits  that  the  proposed 
increases  were  fair,  just,  and  reasonable  as  provided  by 
sections  22  and  97  of  the  Public  Service  Commissions  Law. 
A  hearing  on  this  petition  of  the  City  of  Gloversville  was 
had  December  27,  1918,  and  on  that  day  the  Commission 
made  an  order  as  follows: 

Olen  Telephone  Company  hAving  filed  wiUi  this  Conuniuion  b; 
■penal  permiHsion  rate  Hchedulea  hereinafter  deicribed,  propoted  to  be 
effertive  January  1,  1910,  and  ctnoplainta  relating  to  what  ate  kDown 
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as  the  Gloversville  and  the  Johnstown  areas  having  been  received  as 
to  increases  in  rates  thereby  proposed;  and  it  appearing  that  the  rates 
affecting  the  Gloversyille  and  Johnstown  areas  have  been  subject  of 
adjudication  by  this  Commission  by  orders  of  this  Commission  of 
December  30,  1915,  and  March  1,  1916,  in  cases  4176  and  4184;  and 
a  hearing  on  said  objections  having  been  held  by  this  Commission  in 
the  city  of  Albany  on  December  27,  1^18,  at  which  those  named  above 
appeared;  and  it  appearing  that  under  the  specific  wording  of  section 
97  of  the  Public  €<ervice  Commissions  Law  this  C<»nmiBBion  may  con- 
sent that  the  increases  in  rates  proposed  may  be  made;  and  counsel 
for  the  company  stating  at  the  hearing  that  if  the  rates  proposed  are 
found,  after  investigation,  to  be  unreasonable,  the  company  will  refund 
the  difference  to  subscribers  and  will  also  assume  the  burden  of  proof 
as  to  the  reasonableness  of  said  rates  in  any  proceeding  thereon;  now, 
after  hearing  counsel,  and  after  due  consideration  had,  and  the  Com- 
mission finding  that  it  should  properly  allow  to  take  effect  January  1 
the  increases  proposed,  under  .the  conditions  hereinafter  named,  with- 
out, however,  determining  at  this  time  said  rates  are  just  and  reason- 
able* it  is 

Ordered:  That  Glen  Telephone  Company  may,  under  the  notice 
already  given,  put  in  effect  in  its  Gloversville  and  Johnstown  areas 
January  1,  1919,  the  rates,  rentals,  charges,  rules,  privileges,  and 
facilities  shown  by  its  local  general  tariffs  designated  as  Fifth  Revi- 
sion of  P.  6.  C,  N.  Y.,  No.  8,  and  Fourth  Revision  of  P.  S.  C,  N.  Y., 
No.  9,  applying  to  Gloversville  and  Johnstown  central  office  districts 
respectively,  and  which  are  now  filed  with  this  Commission,  on  the 
following  conditions:  That  said  rates,  rentals,  charges,  rules,  privi- 
leges, and  facilities  shall  be  the  subject  of  investigation  and  determina- 
tion by  this  Commission  either  in  pending  cases  Nos.  6689,  6690,  6691, 
or  other  proceedings,  and  that  in  such  proceeding  or  proceedings  the 
burden  of  showing  said  rates,  rentals,  charges,  rules,  privileges,  and 
facilities  to  be  reasonable  and  otherwise  in  accord  with  law  shall  be 
upon  Glen  Telephone  Company;  and  that  until  said  investigation  shall 
be  completed  and  determination  made  by  order  of  this  Commission 
said  Glen  Telephone  Company  shall  furnish  bills  to  its  subscribers  for 
the  service  in  the  Gloversville  and  Johnstown  areas,  upon  all  of 
which  bills,  beginning  with  those  rendered  for  January,  1919,  diall  be 
printed,  stamped,  or  otherwise  permanently  indicating  the  promise  of 
Glen  Telephone  Company  to  refund  to  the  subscriber  paying  such  bill 
the  amount  paid  in  excess  of  the  rate  or  rates  hereaf tet  determined  by 
this  Commission,  by  order,  to  be  reasonable.* 

The  rates  so  inaugurated  were  as  follows : 
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GtoversvUle : 

Direct  line  business  rate  increased  from  $48  to  $54  per  annum. 

Alternate  rate   (intercity  privilege)   increased  from  $90  to  $96  per 
annum. 

Two-party  line  business  rate  increased  from  $42  to  $48  per  annum. 

Dii!«ct  line  reeidenoe  rate  increased  from  $30  to  $33  per  annum. 

Two-party  line  residence  rate  increased  from  $24  to  $27  per  annum. 

Four-party  line  residence  rate  and  multi-party  rural  rate  increased 

from  $18  to  $21  per  annum. 

Johnttoton: 

Direct  line  business  rate  increased  from  $42  to  $48  per  annum. 

Alternate  rate   (intercity  privilege)   increased  from  $90  to  $96  per 
annum. 

Two-party  line  business  rate  increased  from  $36  to  $42  per  annum. 

Direct  line  residence  rate  increased  from  $30  to  $33  per  annum. 

Two-party  line  residence  rate  increased  from  $24  to  $27  per  annum. 

Four-party  line  residence  and  multi-party  rural  rate  increased  from 

$18  to  $21  per  annum. 

Canada  and  Caroga  LaJce^: 

Multi-party   rural   residence   rate  increased   from   $18  to   $21   per 
annum. 

Garoga  Valley: 

Multi-party  rural  rate  increased  from  $18  to  $21  per  annum. 

Canajoharie: 

Direct  line  business  rate  increased  from  $39  to  $42  per  annum. 

Two-party  line  business  rate  increased  from  $30  to  $33  per  annum. 

Direct  line  residence  rate  increased  from  $24  to  $27  per  annum. 

Four-party  line  residence  and  multi-party  rural  rate  increased  from 
$18  to  $21  per  annum. 

Fori  Plain: 

Direct  line  business  rate  increased  from  $39  to  $42  per  annum. 

Two-party  line  business  rate  increased  from  $30  to  $33  per  annum. 

Direct  line  residence  rate  increased  from  $24  to  $27  per  annum. 

Four-party  line  residence  rate  and  multi-party  rural  rate  increased 
from  $18  to  $21  per  annum. 

8t.  JohnavUle: 
Direct  line  business  rate  increased  from  $39  to  $42  per  annum. 
Two-party  line  business  rate  increased  from  $30  to  $33  per  annum. 
Direct  line  residence  rate  increased  from  $24  to  $27  per  annum. 
Four-party  line  residence  rate  and  multi-party  rural  rate  increased 
from  $18  to  $21  per  annum. 

Bleeoker: 
Multi-party  rural  rate  increased  from  $18  to  $21  per  annum. 
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At  the  date  of  that  order  the  Federal  wire  bill  was  in 
effect,  authorizing  the  President  of  the  United  States  to 
assume  possession,  control,  and  operation  of  all  tel^raph 
and  telephone  wires,  and  the  United  States  Supreme  Court 
has  held  that  control  and  operation  by  the  President  under 
the  provisions  of  that  statute  had  the  effect  of  ousting  the 
Commission  of  its  power  over  rates. 

It  appears  that  the  Postmaster  General,  as  the  President's 
agent,  had  at  the  time  assumed  possession,  control,  and  opera- 
tion of  the  Glen  Telephone  Company,  and  authorized  that 
company  to  proceed  to  increase  its  rates  in  the  sums  above 
stated  by  procedure  before  this  Commission.  At  that  junc- 
ture considerable  uncertainty  existed  as  to  the  relative  power 
of  the  federal  and  state  agencies,  and  it  was  probably  with 
a  view  to  conciliating  the  state  authorities  that  this  pro- 
cedure was  taken.  The  complainants  insisted  that  the  pro- 
posed increases  were  unjust  and  unreasonable,  and  opposed 
them.  The  case  proceeded  to  hearing  upon  the  complaints, 
and  was  pending  when  the  so  called  wire  return  bill  was 
enacted  by  the  Congress,  the  effect  of  which  was  to  return 
the  telegraph  and  telephone  properties  to  their  owners  on 
August  1,  1919,  with  the  proviso  that  rates  established  by 
the  Postmaster  General  during  his  control  should  remain 
in  effect  for  a  period  of  four  months  after  that  date  unless 
sooner  modified  by  the  state  commissions. 

On  September  15,  1919,  the  Glen  Telephone  Company 
applied  to  the  Commission  for  leave  to  put  the  forgoing 
rates  into  effect  on  December  1,  1919,  they  being  already  in 
effect  under  the  previous  order ;  and  after  notice  and  a  hear- 
ing, such  application  was  granted  by  order  dated  Novem- 
ber 25,  1919,  upon  condition  that  such  rates  should  not  be 
considered  to  be  approved  by  the  Commission,  but  should 
be  subject  as  to  their  justness  and  reasonableness  to  deter- 
mination by  it,  which  determination  will  be  made  by  the 
order  to  be  entered  herein. 
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Among  other  contentions  on  the  part  of  the  City  of  Glov- 
ersville  was  a  claim  that  the  ratea  in  that  ci^  should  he 
determined  ujjon  a  consideration  of  the  Gloversville  plant 
and  buBiness  considered  separately  from  the  property  devoted 
to  puhlic  nse  and  business  done  by  the  respondent  in  the 
remainder  of  its  territory.  The  total  area  of  the  territory 
of  central  office  districts  served  by  the  company  is  942^ 
square  miles,  with  a  population  in  those  districts  of  some- 
thing like  68,000.  In  1915  the  number  of  stations  in  cities 
and  villages  was  6106,  and  in  rural  territory  1239,  and  there 
have  not  eince  been  any  change  in  population  or  in  relative 
urban  and  rural  business  which  it  ia  necessary  to  consider. 
The  following  schedule  was  referred  to  in  the  former  rate 
cases,  and  is  repeated  here  for  the  purpose  of  indicating  the 
population,  area,  and  number  of  stations  in  the  resjier^ive 
central  office  diatricta:  ^_^ 

FopuSalion,  t^uort 

IBIO  mila  Slatimi 

BlMcker    UoanUin    4TT  88^  AS 

Broadftlbln     8,206  06  189 

Canada  and  Catoga  Lakei SSS  40  18 

Canajoharle    4,232  64  013 

Fonda    4 ,498  02  864 

Fore  PlalD 0,8S9  94  07B 

Qaroga   Valley    632  88  22 

Glen     , 2,721  80  184 

aiovermUe    22.823  B6  8.884 

JohnatoWB    11.540  42  1.S27 

Marfleld    1.028  28  14 

NorUiTlUe     4,786  238  215 

at.    lobnirUle 5.471  84  387 

In  those  cases  it  was  found  that  the  receipts  of  the  com- 
pany in  the  Gloversville  and  Johnstown  districts  were  about 
75  per  cent  of  the  total  gross  receipts  from  all  districts,  and 
that  its  gross  receipts  per  station  in  those  cities  were  higher 
than  in  the  generality  of  the  other  central  office  districts. 
It  was  also  found  that  while  the  great  bulk  of  the  investment 
was  in  the  Johnstown  and  Gloversville  districts,  the  operat- 
ing revenue  in  the  other  communitira  compared  favorably 
with  those  districts  in  proportion  to  the  stations  installed, 
and  the  Commission  came  to  the  conclusion  that  the  sub- 
scribers in  Johnstown  and  Gloversville  were  not  being 
charged  unreasonably  hi^  rates  in  order  to  make  up  for 
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losses  in  the  remamder  of  the  territory.  No  change  in  the 
situation  haa  occurred  since  the  former  determination  which 
creates  any  substantial  difference  in  this  respect,  and  the 
variations  in  the  new  schedule  are  in  guhstantial  accord  with 
those  there  considered.  The  area  covered  by  the  business 
of  the  company  is  a  territory  generally  thirty-four  miles  in 
length  and  twenty-eight  in  width,  the  various  exchanges 
being  interconnected  by  toll  lines  which  form  part  of  the 
company's  system  and  are  so  operated. 

It  appears  fair  to  deduce  from  the  testimony  of  both 
Witbeck,  the  complainants'  expert,  and  of  Green,  an  t^ci&l 
of  the  company,  that  of  the  $2^,949  gross  exchange  reve- 
nues for  the  year  1918,  a  little  less  than  half  came  from  the 
Gloversville  exchange,  crediting  that  exchange  with  the  toll 
revenue  originating  therein,  and  somewhat  more  than  half 
if  it  is  credited  with  half  of  the  company's  total  toll  revenues. 
The  Johnstown  exchange  compriflos  about  half  the  number 
of  stations  included  in  the  QIoverBville  exchange  and  pro- 
duces a  proportionate  revenue.  The  apportimmifflit  of  toll 
revenues  as  between  exchanges  is  a  matter  of  equitable  allo- 
cation which  is  arrived  at  in  various  ways,  but  in  view  of 
the  foregoing  statement  it  seems  unnecessary  to  ^ve  it  fui^ 
ther  consideration  in  this  case,  because  on  no  basis  would 
Gloversville  be  entitled  to  more  than  half  thereof.  Thus  it 
is  seen  that  Johnstown  and  Gloversville,  with  substantially 
75  per  cent  of  the  stations  in  the  system,  yield  about  a  propor- 
tionate part  of  the  total  revenua  It  is  noticeable  also  that 
this  percentage  compares  very  closely  with  the  percentage 
of  the  increase  in  revenues  of  the  entire  system  under  the 
new  rates  attributable  to  those  exchangee,  as  shown  by 
respondent's  exhibit  2,  of  March  11,  1920,  the  latter  being 
about  80  per  cent. 

As  between  Johnstown  and  Gloversville,  it  seems  unneces- 
sary to  make  a  comparison  of  property  valuations.  The 
two  cities  form  a  continuous  community,  although  composing 
separate  exchange  areas  and  central  office  eqnipm^t;  and 
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although  the  toll  Udb  exchange  lies  in  the  JohoBtown  district, 
the  property  eomprising  the  eame  would  require  alloeatiou 
in  case  an  inrentory  and  appraisal  were  to  be  mada  Aa 
stated,  the  exchange  service  for  the  two  distriets  is  distinct, 
the  number  of  subscribers  connected  with  the  Johnstown 
exchange  being  approximately  50  per  cent  of  the  number 
connected  with  the  G-loversville  exchange,  the  character  of 
the  service  in  otlier  respects  being  similar.  This  difference 
in  the  number  of  subscribers  attached  to  the  two  exchanges 
accounts  for  the  difference  in  rates  between  ihem.  This 
difference  is  $54  for  direct  line  business  service  in  Glovers- 
yille  as  compared  with  $48  in  Johnstown,  with  other  varia- 
tiona  in  substantial  proportion. 

While  in  fixing  rates  due  regard  must  be  had  among  other 
things  to  a  reasonable  average  return  upon  capital  actually 
expended,  etc.,  obviously  regard  must  also  be  had  to  many 
other  elements  of  the  service.  This  is  peculiarly  true  of  tele- 
phone service,  which  differs  greatly  in  the  number  and 
weight  of  factors  to  be  considered  in  making  rates  from 
other  public  utilities,  and  even  then  the  making  of  the  rates 
is  far  from  being  an  exact  science.  It  is  well  known  that 
as  a  general  rule  both  the  cost  and  the  value  of  exchange 
service  are  much  enhanced  as  the  number  of  eubecribers  con- 
nected with  the  exchange  increases,  and  this  factor  is  accord- 
ingly of  great  importance.  It  is  also  essential,  in  a  group 
of  exchanges  like  that  now  under  consideration,  that  some 
regard  shall  be  paid  to  the  value  as  distinguished  from  the 
cost  of  service  in  some  of  the  smaller  exchanges,  and  with 
reepect  to  certain  of  the  rates  included  in  the  classifications 
in  all  the  exchanges.  To  be  sure  this  ought  not  to  be  carried 
to  the  extent  of  disregarding  the  element  of  cost.  The  com- 
pany's witness,  Green,  stated  that  the  varying  rates  for  the 
different  communities  were  not  based  mainly  on  the  value 
of  the  service  received  by  the  subscriber,  but  upon  the  value 
of  the  service  rendered  by  the  company,  keeping  in  view 
also  the  commercial,  industrial,  and  civic  conditions  and 
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every  element  deemed  to  have  a  bearing  upon  the  various 
rates.  While  this  language  is  somewhat  general,  still  we 
think  it  covers  as  well  as  it  is  practicable  so  to  do  the  prin- 
ciples which  are  applied  in  the  making  of  all  telephone  rates. 
In  view  of  the  facts  stated  and  of  the  results  reached  in 
the  previous  case,  it  would  seem  that  sufficient  regard  has 
been  had  to  the  requirements  of  the  statute  in  the  respect 
referred  to,  and  that  the  precedent  established  in  the  former 
case,  wherein  the  respondent's  territory  was  treated  as  an 
entirety,  may  be  adhered  to  without  resulting  injustice  to 
the  exchange  subscribers  in  Johnstown  and  Gloversville; 
and  similarly  that  the  precedent  there  established  as  to  the 
reasonableness  of  the  variations  in  the  rates  in  the  various 
exchanges,  with  which  variations  the  new  rates  are  in  sub- 
stantial  harmony,  may  also  be  followed. 

CONSIDERATION  OF  DEPRECIATION 

The  JBcale  of  percentages  adopted  by  the  company  for  the 
computation  of  depreciation  of  different  classes  of  property 
is  as  follows: 

Right  of  way,  00;  Land  (buildings),  4;  Central  office 
equipment,  7.5;  Station  apparatus,  8.3;  Private  branch 
exchange,  10;  Booths,  10;  Exchange  pole  lines,  7.3; 
Exchange  aerial  cable,  5.8;  Exchange  aerial  wire,  8;  XJ.  G. 
conduit,  2 ;  U.  G.  cable,  3 ;  Toll  pole  lines,  6.3 ;  Toll  aerial 
wire,  7 ;  Office  furniture  and  fixtures,  10 ;  General  tools  and 
implements,  20. 

Computations  made  by  estimating  the  comparative  propor- 
tions of  these  various  elements  on  the  basis  of  the  deprecia- 
tion charge  for  1919  ($44,474.23)  indicate  a  composite 
percentage  depreciation  of  5.66  per  cent.  Considering  the 
general  character  of  the  property,  there  being  comparatively 
little  underground  cable,  and  judging  by  standards  which 
the  Commission  has  considered  fair  with  other  companies, 
this  does  not  seem  unduly  high,  provided  the  percentage  be 
computed  on  the  original  cost.  The  following  table  shows 
this  comparison: 


Baied  bt  ix.  V.  Glbh  Tblkphokb  Co.  257 

No.  497:248 


I 

9 


258     Public  Service  Cohmission,  Second  Distbict 

ToL  ».  1930 

This,  however,  is  not  the  case.  An  official  of  the  company 
testified  that  in  computing  the  annual  depreciation  the  valua 
ie  computed,  not  on  the  book  cost,  but  on  an  estimated  recon- 
struction cost.  The  more  uBual  method  ie  to  adopt  as  the 
retirement  loss  the  difference  between  flie  original  cost  and 
the  salvage  value.  If  prices  remain  constant,  the  original 
and  reconstruction  costs  agree  and  no  question  arises;  but 
with  replacement  costs  estimated  to  be  in  excess  of  original 
costs,  as  is  here  the  case,  the  annual  depreciation  charge 
will  be  higher  in  a  period  of  rising  prices  than  under  the 
usual  method  above  referred  to,  while  the  depreciation  fund 
will  be  larger  and  the  resulting  rate  base  correspondingly 
less.  The  result  upon  the  rate  should  be  approximately  the 
same  on  either  basis.  The  effect  on  the  income  statement, 
however,  is  that  the  charge  in  the  operating  expenses  for 
depreciation  is  enlarged  and  the  apparent  income  reduced. 
This  is  not  the  method  contemplated  in  the  Commission's 
accounting  classifications,  and  we  consider  it  objectionable 
in  that  it  does  not  apportion  the  retirement  loss  equitably 
as  between  the  present  and  future  users  of  the  service,  and 
introduces  an  additional  element  of  conjecture  by  requiring 
an  estimate  of  future  replacement  cost  as  well  as  of  probable 
life  in  service. 

Correcting  the  depreciaUon  for  1919  in  the  li^t  of  this 
criticism,  we  find  an  excess  in  the  charge  amounting  to  $2040. 

In  this  connection  it  is  necessary  to  consider  a  feature 
of  the  former  rate  cases  which  has  been  referred  to  in  this 
case  by  the  respective  counsel.  The  subject  is  sufficiently 
explained  by  the  following  quotation  from  the  opinion  of 
Commissioner  Carr; 

For  iko  reaaonB  herein  set  forQi  we  4re  of  the  opinion  Uikt  no 
allowance  should  be  made  in  tltis  cam  for  the  claimed  deficiency  in 
earnings  for  the  purpose  of  providing  for  depreciation  during  the 
years  1901  to  190S  incluBive,  amounting  to  {115.763.  The  company 
has  admitted  and  in  fact  claims  that  it  should  have  a  depredation 
reserve  of  this  amount  for  the  yeao's  in  question.  Upon  that  basia  it 
K«etaB  fair  that  the  stocliholders  should  eventually  provide  tor  this 
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deflcieti<7  rather  than  the  public.  Thi*  can  be  done  in  taj  vaj>  whidi 
may  *uit  the  •tockholders,  either  hj  contributing  new  capital  for 
replacements  or  by  decreasing  their  rate  ol  dividends  for  a  period  of 
yean  aad  devoting  a  portion  of  the  surplus  earnings  toward  the 
creation  of  this  reserve.  In  view  of  the  past  history  of  the  company 
it  would  not  seem  as  though  this  was  an  unreasonable  thing  to  expect 
of  the  atockholders  or  that  they  would  be  unfairly  treated  by  requiring 
this  to  be  done. 

Complainant's  counsel,  in  his  brief,  after  quoting  from 
the  opinion  as  above,  saye: 

We  therefore  must  come  to  the  conclusion  that  the  finding  of  the 
Commiieion  of  value  was  upon  the  express  condition  that  the  stock- 
holders should  provide  for  a  deficiency  in  the  depreriation  reserve  of 
approximately  9128,000;  that  without  this  couditiim  being  complied 
with  by  the  Glen  Telephone  Company  it  would  not  be  in  a  position  to 
ask  tor  further  relief  of  this  Commission  ...  It  has  not  complied 
with  the  c<mdition  specified  by  the  CominiBsion  in  this  opinion. 

Of  the  amount  mentioned,  $12,353  was  allowed  by  Com- 
missioner Carr,  reducing  the  item  under  consideration  to 
$115,763.  This  item  of  $115,763  consisted  of  estimated 
depreciation  which  the  Commission  held  must  eventually  be 
borne  by  the  stockholders.  It  does  not  represent  realized 
but  theoretical  depreciation.  If  we  consider  the  disposition 
which  the  Commission  made  of  this  item  in  connection  with 
provisions  of  the  Commission's  Uniform  System  of  Accounts, 
it  will  appear  why  the  amount  was  left  to  be  eventually  made 
good  by  the  atodtholders  instead  of  being  deducted  from  the 
fixed  capital. 

Those  provisions  require  that  as  tangible  fixed  capital 
acquired  prior  to  January  1,  1913,  is  withdrawn  or  retired 
from  service,  the  amount  at  which  it  stands  cQiarged  shall 
be  credited  to  fixed  capital  installed  prior  to  January  1, 
191S,  and  such  amount  plus  the  expenses  incident  to  the 
retirement,  less  the  value  of  salvage,  shall  be  charged  to 
reserve  for  accrued  depreciation  for  the  proportion  applic- 
able to  the  period  covered  by  the  reserve,  and  to  an  account 
entitled  Realized  Depreciation  not  Covered  by  Reserves  for 
the  remainder,  and  such  portion  only  of  the  realized  depre- 
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elation  shall  be  charged  to  the  former  account  as  is  due  to 
life  in  service  during  the  period  for  which  the  reserve  is 
established. 

The  effect  of  this  accounting  formula  is  to  charge  against 
surplus,  i.  e.  to  deduct  from  the  amount  that  would  otherwise 
be  available  for  dividends,  the  realized  depreciation,  as  fast 
as  it  is  determined  by  the  necessity  for  retiring  and  replacing 
portions  of  plant  and  equipment,  which  has  not  been  pro- 
vided for  in  advance  by  the  accumulation  of  an  adequate 
reserve.  In  other  words,  the  mechanism  thus  furnished  for 
the  treatment  of  retirements,  by  charging  to  the  fund  out 
of  which  dividends  are  paid  all  depreciation  against  which 
no  adequate  reserve  has  been  provided,  when  applied  to  the 
depreciation  which  we  are  now  considering,  would  ordinarily 
produce  the  precise  result  which  the  Commission  designed, 
namely,  that  the  unprovided  for  depreciation  estimated  in 
Commissioner  Carr's  opinion  at  $115,763  should,  to  the 
extent  that  the  estimate  should  prove  to  be  correct,  auto- 
ll  matically  be  eventually  borne  by  the  stockholders  instead  of 

by  the  public.     If,  on  the  other  hand,  the  Commission  had 
ill  attempted  to  reach  the  same  result  by  deducting  the  entire 

l|l  sum  from  the  fixed  capital  account  at  that  time,  injustice 

I  could  have  been  expected  to  result  either  to  the  company 

or  to  the  public  to  the  extent  that  the  actual  or  realized 
depreciation  should  ultimately  prove  to  be  greater  or  less 
than  the  estimated  or  theoretical  depreciation. 

We  must  now,  however,  consider  the  testimony  of  the  wit- 
ness Green  to  the  effect  that  the  depreciation  reserve  set  up 
since  1914  has  been  sufficient  to  cover  some  of  the  deprecia- 
tion prior  to  1914.  He  first  stated  that  all  of  the  prior 
depreciation  had  been  thus  absorbed,  but  later  qualified  this 
statement  by  saying  that  it  had  not  been  covered  in  its 
entirety. 

If  it  be  true  that  the  depreciation  reserve  existing  today 
is  sufficient  to  cover  all  or  part  of  the  depreciation  that 
should  have  been  chargeable  to  the  period  prior  to  1908, 
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then  either  the  chaises  for  depreciation  since  1914  have  been 
ezceBsive  or  the  company's  estimate  of  theoretical  deprecia- 
tion prior  to  1908  must  have  been  80.  If  we  accept  the 
first  of  these  conclusions,  It  would  appear  that  the  company 
has  either  altogether  or  to  some  degree  evaded  the  determina- 
tion of  the  Commission  in  the  earlier  case  above  quoted. 
But  we  have  already  seen  that,  judged  by  standards  which 
the  Commision  has  accepted  or  recommended  in  the  case  of 
other  telephone  companies,  the  annual  depreciation  charges 
for  the  past  six  years  do  not  appear  excessive,  all  of  which 
would  seem  to  indicate  tbat  the  company's  estimate  for 
accrued  depreciation  in  the  earlier  rate  cases  was  too  high. 
In  any  event,  the  Glen  Telephone  Company  is  not  relieved  of 
the  necessity  for  charging  to  surplus  (t.  e,  against  the  stock- 
holders instead  of  against  the  public)  the  actual  loss,  if  any, 
suffered  as  property  is  retired  which  was  in  service  prior  to 
1908.  It  is  still  bound  by  Commissioner  Carr's  opinion 
already  quoted,  and  by  the  language  of  the  prescribed  Uni- 
form System  of  Aeeoimts,  to  charge  against  the  depreciation 
reserve  only  so  much  of  the  depreciation  actually  realized 
yrhen.  retirements  are  made  as  is  covered  by  depreciation 
accrued  and  set  up  on  its  books  since  1908.  The  remainder 
of  snch  retirement  losses  must  go  toward  reducing  the  amount 
that  would  otherwise  be  available  for  dividends. 
VALUE  OF  THE  PROPERTY  USED  IN  THE  PUBLIC  SERVICE 
The  disposition  of  the  case  largely  turns  upon  a  determina- 
tion of  the  amount  upon  which  the  rate  of  return  is  to  be 
computed,  and  this  was  the  principal  question  litigated 
upon  the  hearings,  expert  testimony  being  adduced  by  the 
respective  parties. 

This  same  question  was,  however,  very  fully  litigated  in 
two  previous  cases  before  this  Commission  [Nos.  4176  and 
4184],  Matter  of  Edwards  et  al.  v,  Olen  Telephone  Com- 
pany, IV  P.  S.  C,  2nd  D.,  712.  In  those  cases  the  Com- 
mission made  a  determination  of  the  value  of  the  company's 
property  used  in  the  public  service  as  of  June  30,  1914,  the 
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.pital,  bdsg  fixed  therein,  u 
misftioDei  Carr,  at  $584,96L 
ent  case,  the  sitting  Commit 
irmLDation  as  to  present  valne 
ig  the  figures  formerly  arrived 
bringing  the  property  accoant 
adding  to  or  deducting  from 
1  the  meantime,  the  property 
any  have  been  the  subject  oi 
ination  by  the  CommisBion's 
riouis  intervening  proceedings, 
esults  secured  in  theae  cases, 
the  original  book  entries,  fur- 
etermination  of  a  valuation  in 
ed  actual  costs  of  recent  dates 
1  my  opinion  far  more  reliable 
tical  computati{His  based  upon 
We  have,  therefore,  arrived 
jr  30,  1919,  in  the  following 

<  of  June  SO,  19 H,  and 

SO,  1919: 

lion  dated  December  30,  1915 

in  determining  the  value  of 
Tune  30,  1914,  to  be  the  ram 
owing  items: 
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Fixed  capital  of  the  company  aocording  to  its  books  and  as  set 
forth  in  ita  exhibit  No.  50,  was 9534.412.69 

Its  working  capital,  as  per  company's  books 36,232. 11 

Allowances  for  de6cit  during  construction  for  the  year  1890 

(Commission's  exhibit  No.  2) 1.963.00 

And  for  deficiency  of  return  necessaiy  to  ivovide  for  dspreoiation 

during  the  yean  1909  to  1914  inclusiye,  the  sum  of 12,353.00 

Making  a  total  valuation  of $584,960.70 

During  the  period  frdm  July  1,  1914,  to  September  80,  1919, 
the  comiwny  made  net  additions  to  its  fixed  capital  accounts 
(taking  into  account  adjustments  as  shown  in  the  Com- 
mission's final  report  dated  September  25,  1919)  of 8178,605.50 

The  allowance  for  working  capital  based  vpon  the  current 
assets  of  the  company  at  September  90,  1919,  is  857,067.99, 
or  an  increase  of 20,835.88 

8199.441.38 
Accrued  depreciation  as  reported  by  the  company  at  September 
80. 1919,  amounting  to 137.241.26 

The  changes  in  the  valuation  of  the  property  of  the  conmamr 
during  the  period  from  July  1,  1914,  to  Soptember  30,  1919, 
results  in  a  net  addition  of 62.200. 12 

Making  a  total  valuation  at  September  80,  1919,  of 8647. 160.82 

Note:  The  allowances  for  deficit  during  construction,  1899,  and  deficiency  of  return 
1909  to  1914  inclusive,  made  by  the  Commission  in  the  previous  rate  case,  have  been 
aocsDted  in  the  nresont 


The  detail  of  the  working  capital  is  shown  in  the  fol- 
lowing. The  allowance  for  working  capital  is  based  upon 
the  company's  reported  balance  sheet  at  September  30,  1919, 
and  consists  of  the  following  items: 

Cash    82,  888.62 

Employees'  working  fund 510.00 

Materials  and  supplies 41,  877.65 

Accounts    receivable    12,  285 .  72 

Total $57,067.99 

The  sum  allowed  for  accounts  receivable  was  determined 
aa  follows: 

Accounts  receivable,  due  from  subscribers 885,984.88 

Accounts  receivable,  miscellaneous 886.85 

$86,871.28 
Less: 

Audited  vouchers  and  wages  unpaid $3,642.67 

Subscribers*  deposits 26.00 

Accounts  payable  to  system  corporations. ...         8,  447.88 

Service  billed  In  advance,  rental 17,865.92 

Service  billed  in  advance,  miscellaneous....  104.54 

$24,685.51 

$12,285.72 

The  corporate  income  account  for  a  period  of  years,  includ- 
ing the  year  1919  at  the  new  rates,  as  reported  to  the  Com- 
mission, is  as  follows: 
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The  important  item  in  this  statement  is  the  figure 
$56,049.48,  representing  the  gross  income  for  the  calendar 
year  1919,  during  all  of  which  year  the  new  rates  which 
are  the  subject  of  complaint  were  in  effect  Adding  to  this 
the  sum  which  we  have  found  should  be  deducted  from  the 
accrual  for  this  year  to  depreciation  reserve,  namely  $2040, 
we  get  as  a  corrected  gross  income  for  the  year  $58,089.43 ; 
and  applying  this  sum  to  the  $647,160.82  representing  the 
amount  upon  which  return  should  be  computed,  we  find  a 
rate  of  return  equal  to  8.99  per  cent  In  the  former  case, 
the  rate  of  return  was  computed  upon  what  was  termed  the 
^'stockholders'  equity,''  and  adapting  these  figures  to  that 
method  we  get  the  following  result : 

Bond  intareit,  9200»000  Q  9% 112,000.00 

other  income  deductions  as  above 2, 244 .  18 

Stockholders'  equity,  1447,160.82,  return  computed  at  8%..  86,772.86 

Bzcess     8, 072.44 

168.  089.43 

The  average  for  the  five  years  would  be  considerably  less, 
and  within  a  fraction  of  7%  per  cent. 

While  on  this  showing,  without  considering  the  future,  the 
Commission  might  properly  order  a  trifling  reduction  in 
rates,  it  does  not  feel  inclined  so  to  do  in  view  of  certain 
other  circumstances  which  exist.  Thus,  since  1919  a  wage 
increase  of  approximately  $20,000  per  year  has  been  put 
into  effect,  and  it  is  not  believed  that  more  than  half  of  this 
sum  can  be  offset  by  increased  incom&  It  also  appears  that 
the  company  is  now  called  on  to  make  extensive  additions 
and  improvements  in  its  plant,  especially  in  Gloversville, 
which  will  require  a  large  additional  capital  outlay,  esti- 
mated at  $150,000.  The  bulk  of  this  expenditure  is  required 
for  a  new  central  office  equipment  in  a  new  building;  and 
while  this  improvement  is  desirable  and  will  add  to  the 
efficiency  of  the  service,  it  is  not  of  such  a  character  as  will 
tend  to  bring  about  a  proportionate  increase  in  revenue. 
Another  consideration  is  the  demand  for  increased  freight 
rates  and  the  rising  prices  of  materials.     Some  evidence  was 
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given  on  the  part  of  complainant  tending  to  bHow  that  costs 
of  opeo-ation,  including  wages  and  materials,  were  showing 
a  tendency  to  decline.  The  Commiasion  would  be  glad  to 
be  convinced  that  this  is  true,  and  while  no  doubt  the  claim 
was  advanced  in  good  faith,  all  facts  go  to  prove  that  up  to 
the  present  at  least  such  costs  show  no  diminution  but  stiU 
continue  to  advance. 

Under  the  circumstances,  we  think  it  would  be  a  mistake 
to  insist  upon  the  irreducible  minimum  of  return  for  the 
immediate  period.  Under  the  statute  the  corporation  is 
entitled  to  a  reasonable  return  and  also  to  reasonable  pro- 
vision for  surplus  and  contingencies.  Fortunately,  the  deter- 
mination of  rates  by  the  Commission  is  not  in  the  nature  of 
a  final  judgment  but  is  subject  to  periodical  revision,  and 
if  a  forecast  of  conditions  is  found  on  experience  to  be  at 
fault,  rates  baaed  thereon  can  be  readily  revised  on  complaint 

I  think  the  rates  in  question  should  be  allowed  to  stand 
until  changed  or  abrogated  by  order  of  the  Commission. 

Commissioners  Barhite  and  Van  Namee  concur;  Commis- 
sioner Eellogg  concurs  in  the  result;  Commissioner  Irvine 
not  present. 


Kelloqo,  Comatiissioner: 

In  these  proceedings  the  reasonableness  of  local  exchange 
rates  in  the  cities  of  Gloversville  and  Johnstown  is 
challenged. 

The  reasonableness  of  such  rates  should  be  determined 
upon  the  investment,  the  revenues,  and  the  cost  of  rendering 
the  service  for  which  such  rates  are  charged.  The  amount  to 
be  charged  for  such  local  exchange  service  should  not  'be 
increased  or  diminished  by  conditions  existing  in  other  locali- 
ties. Therefore  I  do  not  concur  in  the  eu^estion  that  the 
system  should  be  treated  as  a  whole  in  determining  the  proper 
rates  for  strictly  local  business. 

However,  as  it  appears  that  tiiese  vital  factors  do  not 
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materially  differ  in  Johnstown  and  Gloversville  from  the 
other  localities  in  the  system,  I  believe  that  computations 
applicable  to  the  system  as  a  whole  can  be  safely  relied  upon 
in  determining  the  rates  to  be  charged  for  local  service  in  the 
cities  affected. 

I  concur  in  result. 
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In  the  Matter  of  the  Petition  of  the  Mayor  and  Common 
Council  of  the  City  of  Yonkebs  and  The  New  Yoek 
Centbal  Railboad  Company,  joined^  under  seetion  62 
of  the  Railroad  Law  as  to  crossings  of  streets  and  avenues 
by  said  company's  railroad  in  said  city.    [G.  C.  No.  633.] 

Interesti  payment  of,  in  grade  elimination  cases: 

In  a  case  of  a  grade  elimination,  in  computing  the  share  to  be  paid 
by  the  city  and  the  railroad  companies  inyolved,  each  party  is  entitled 
to  interest  on  all  sums  paid  out  by  it»  respectively,  from  the  time  of 
payment  to  the  time  of  accounting;  and  in  case  of  delay  beyond  that 
necessarily  incident  to  the  payment  of  public  moneys,  the  party  in 
whose  favor  a  balance  exists  is  entitled  to  interest  ooi  the  balance  due 
until  payment  is  actually  made. 

A  party  to  the  action  should  not  be  allowed  to  benefit  in  the  way 
of  non-payment  of  interest  when  an  accounting  is  delayed  by  reason  of 
its  own  lack  of  diligence  in  closing  the  matter. 

Amount  due  from  City  of  Yonkers  to  The  New  York  Central  Railroad 
Company  in  this  grade  elimination  computed. 

Decided  May  11,  1920. 

Appearances: 

Oeorge  H.  Waiker,  Grand  Central  Terminal,  New  York 
city,  for  The  New  York  Central  Eailroad  Company. 

Thomas  M.  Smith,  Yonkers,  Assistant  Corporation  Coun- 
sel, for  the  City  of  Yonkers. 

Van  Namke,  Commiissioner: 

All  questions  involved  in  this  proceeding  have  been 
settled  between  the  parties  concerned  except  the  question 
as  to  whether  the  City  of  Yonkers  should  pay  interest  on 
the  amount  due  for  the  city's  share  of  the  elimination,  and 
if  so,  on  what  amount  and  from  what  date. 

On  September  11,  1906,  the  Board  of  Railroad  Commis- 
sioners made  an  order  based  on  the  joint  petition  of  the 
Mayor  and  the  Common  Council  of  the  City  of  Yonkers 
and  the  New  York  Central  Railroad  with  reference  to  thp 
elimination   of  certain  grade  crossings  within  that  city. 
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This  order  contained  the  express  statement  that  the  State 
should  pay  but  $188^000  of  the  total  cost  of  the  elimina- 
tion as  its  proportion  of  the  project.  In  the  determination 
the  following  sentence  occurs: 

This  Board  also  hereby  determines  that  the  State  shaU  pay  but 
$138,000  of  the  cost  of  this  work  under  this  determination,  this  sum  of 
$138,000  to  be  the  amount  in  full  that  the  State  shall  pay  as  its  pro- 
portion ol  the  cost  of  changing  said  crossings  under  this  determination. 

At  about  the  same  time  the  New  York  Central  entered 
into  a  contract  with  the  City  of  Yonkers  which  contained 
the  following  clause: 

It  is  understood  and  agreed  between  the  parties  hereto  that  the  City 
of  Yonkers  shall  pay  25  per  cent  of  the  legal  cost  (to  be  ascertained, 
determined  and  fixed  solely  in  the  manner  provided  by  the  statutes 
relating  to  the  elimination  of  grade  crossings  in  the  State  of  New  York) 
of  the  elimination  of  the  grade  crossings,  shown  upon  said  map  and 
profile,  of  the  tracks  of  the  New  York  Central  and  Hudson  River  Rail- 
road existing  on  March  1,  1904,  upon  the  right  of  way  of  said  company 
as  it  existed  on  that  date  in  the  manner  illustrated  on  said  map  and 
profile,  including  the  cost  of  all  necessary  work  incidental  thereto,  upon 
the  understanding  and  agreement,  however,  that  the  total  cost  to  the 
City  of  Yonkers  of  its  share  for  the  physical  construction  required  to 
eo/rry  out  said  plans  shall  not  exceed  the  swn  of  $188,000,  and  that  no 
part  of  the  difference  between  the  said  smn  of  $138,000  (or  other  less 
sum  a«  above  ascertained)  and  the  coat  of  the  physical  construction 
required  to  carry  out  the  entire  plans  in  the  manner  illustrated  upon 
said  map  and  profile.  Including  the  construction  of  a  new  fourth  track 
and  new  industrial  track,  shall  be  borne  or  paid  by  the  City  of  Yonkers. 

The  share  to  be  paid  by  the  city  being  by  this  agreement 
indefinite,  an  accounting  between  the  parties  was  required 
to  fix  the  amount  due. 

On  December  10,  1913,  the  Commission  approved  the 
work  as  completed  and  notified  the  railroad  company  on 
December  18,  1913,  of  its  approval  and  that  it  desired 
the    accounting   papers    to   be   presented    as    promptly   a? 

possible. 

After  much  discussion,  and  on  August  20,  1915,  the  chief 
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engineer  submitted  a  final  accounting  in  the  Yonkers  mat- 
ter, including  expenditures  up  to  August  1,  1915,  indi- 
cating a  total  of  $1,950,607.43.  This  letter  included  the 
statement  that  duplicate  copies  had  on  that  date  been  for- 
warded to  the  then  Mayor  of  the  City  of  Yonkers.  On 
September  14,  1915,  the  Commission  wrote  the  Mayor  of 
the  City  of  Yonkers  advising  him  that  the  accounting 
papers  had  been  submitted  to  the  city  authorities,  and  that 
the  Commission  desired  the  accounting  brought  to  a  conclu- 
sion at  the  earliest  possible  moment;  that  interest  had  been 
included  up  to  August  1,  1915,  and  that  the  Commissioa 
would  not  sanction  any  further  advance  in  the  interest  date. 
I  take  it  that  this  meant  that  interest  had  been  computed 
from  the  time  the  actual  expenditures  were  made  by  the 
railroad  company  up  to  August  1,  1915,  and  also  interest 
on  the  expenditures  of  the  city  for  land  and  rights  of  way 
from  the  time  those  expenditures  had  been  made. 

On  the  accounting  submitted  to  the  Commission  on 
August  20,  1915,  there  was  shown  a  balance  due  by  the  City 
of  Yonkers  to  the  railroad  company  of  $129,917.98.  This 
ligure  was  reached  by  adding  to  the  $138,000  agreed  upon 
ns  being  the  limit  of  the  share  of  the  City  of  Yonkers  for 
the  physical  construction  plus  one-quarter  of  the  cost  of 
land  and  damages  and  legal  expenses  according  to  the  agree- 
ment, or  $62,481.25,  making  a  total  due  from  the  City  of 
Yonkers  of  $200,481.25  less  the  amount  paid  by  the  City 
of  Yonkers  of  $70,563.27,  which  leaves  the  balance  of 
$129,917.98. 

The  engineers  of  the  Commission  checked  up  and  exam- 
ined the  expenditures  of  the  elimination  until  an  amount 
equal  to  four  times  $138,000  had  been  checked  up  anri 
approved.  It  was  not  considered  necessary  to  check  up  the 
whole  items  of  expenditures  amounting  to  $1,950,607.4^ 
because  the  State's  obligation  was  by  the  agreement  limitcc! 
to  $138,000. 

Thus  the  matter  stood  when  on  September  14,  1915,  .i 
letter  was  written  by  the  Commission  to  the  Mayor  of  the 
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City  of  Yonkers.  In  the  letter  the  Mayor  was  asked  to 
Hdvise  what  progress  the  city  had  made  in  examining  the 
accounting  and  vhen  it  would  be  ready  either  to  reject  or 
accept  it.     I  am  unahle  to  find  any  reply  to  this  letter. 

On  December  28,  1915,  the  CommisBion  by  order 
approved  the  accounting  in  so  far  as  the  Commission  was 
concerned,  and  a  check  for  $138,000  was  sent  to  the  rail- 
road company  in  full  payment  of  the  State's  share  of  the 
elimination.  The  order  approving  the  accounting,  so  far 
as  the  State  was  concerned,  contains  no  reference  to  the 
amount  due  between  the  City  of  Yonkers  and  the  Central 
railroad,  nor  are  there  any  papers  before  the  Commission 
showing  that  the  City  of  Yonkers  ever  formally  accepted  the 
statement  of  the  accounting  filed  with  the  city  by  the  rail- 
road company  as  indicated  by  the  letter  of  the  railroad 
company.  Nowhere  does  it  appear  that  the  City  of  Yonkers 
ever  accepted  finally  the  accounting  of  the  railroad  com- 
pany, although  it  is  shown  that  on  October  23,  1914,  over 
a  year  before  the  settlement  by  the  State  of  the  State's 
share  with  the  railroad  company,  the  Commission  notified 
the  railroad  that  on  October  21st  it  had  considered  the 
matter  of  the  elimination  in  Yonkers,  and  that  it  desired 
a  awom  statement  from  the  railroad  company  showing  an 
expenditure  of  at  least  $552,000,  if  that  amount  had  been 
expended,  this  being  four  times  the  amount  which  the  State 
was  to  pay.  On  November  6,  1914,  the  railroad  company  was 
notified  that  it  should  include  all  land  and  damage  expenses 
ill  the  accounting.  On  December  1,  1914,  the  railroad  sub- 
mitted a  partial  accounting  amounting  to  $520,157.80,  which 
did  not  include  any  land  damages,  interest,  or  general  charges. 
On  December  16,  1914,  the  city  engineer  of  Yonkers  wrote 
the  Commission  that  he  had  examined  this  partial  account- 
ing and  that  he  saw  no  objection  on  the  part  of  the  city  to 
the  Commission  paying  its  share;  that  he  had  obtained  a 
general  idea  of  the  statement  and  that  so  far  as  could  be 
ascertained  there  was  no  objection  to  it.     However,  he 
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desired  it  to  be  understood  that  if  the  State  made  its  pay- 
ment it  in  no  way  obligated  the  City  of  Yonkers,  and  that 
it  reserved  the  right  to  wait  until  the  final  accounting  before 
paying  its  share. 

From  December  28,  1915,  until  early  in  1919  much  cor- 
respondence passed  between  the  parties,  but  nowhere  does 
it  appear  that  they  met  and  agreed  upon  an  accounting  or 
that  a  definite  sum  was  agreed  upon  as  owing  from  the  city 
to  the  railroad  company. 

On  June  5,  1919,  the  railroad  company  filed  a  statement 
of  additional  accounting  with  the  city  and  asked  that  a 
hearing  be  held  by  the  Commission. 

At  the  hearing  on  July  16,  1919,  held  by  Commissioners 
Fennell  and  Kellogg,  the  figures  of  the  company  on  final 
balance  showed  the  sum  of  $143,949.08  as  due  from  the  city 
to  the  railroad  on  June  1,  1919.  This  amount  is  arrived  at 
as  follows: 

Amoant  by  agreement  due  from  the  city  for  physical  construc- 
tion          |188»000.00 

Interest  on  this  amount  from  August  1,  1915,  the  date  of  the 

so  called  intermediate  accounting,  to  June  1,  1919 81, 740. 00 

Share  of  the  city  for  legal  expenses  and  acquiring  property  as 
agreed,  with  Interest  including  accrual  of  interest  from  the 
date  of  payment 78,720.84 

Total $248,400.84 

Expended  by  the  dtsr  to  June  1,  1919,  under  the  terms  of  the 
agreement,  including  accrual  of  interest  from  the  date  of 
payment   104,511.76 

Balance  claimed  by  the  raUroad $148,949.08 

This  balance  was  agreed  upon  by  both  parties  except  the 
item  of  interest  amounting  to  $31,Y40,  leaving  a  balance 
of  $112,209.08  (minutes  of  the  hearing  of  July  16,  1919, 
page  21). 

The  question  of  interest  involved  here  is  one  of  law  and 
not  a  matter  for  the  l^islative  or  administrative  determina- 
tion of  the  Commission.  The  company  and  the  city  are 
entitled  to  interest  on  all  sums  paid  out  by  them  respec- 
tively from  the  time  of  payment  to  the  time  of  accounting, 
and  in  case  of  delay  beyond  that  necessarily  incident  to 
the  payment  of  public  moneys,  the  railroad  is  entitled  to 
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interest  on  the  balance  due  until  payment  is  actually  made. 
The  interest  is  a  part  of  the  cost  or  expense  of  the  work, 
and  where  the  accounting  is  delayed  by  reason  of  mutual 
mistakes,  there  is  no  reason  why  it  should  not  be  allowed 
{MaMer  of  Petiiion  of  State  Commis»ion  of  Highways,  182 
A.D,  108).  The  railroad  appears  here  to  have  proceeded 
with  due  diligence,  and  the  city  must  be  held  to  have  had 
notice  in  August  and  September,  1915,  that  the  amount 
expended  by  tiie  railroad  was  far  in  excess  of  $552,000,  or 
four  times  the  sum  of  $138,000,  the  amount  agreed  upon  as 
the  limit  of  its  share  of  the  physical  construction.  It  is 
reasonable  to  allow  thd  city  a  short  period  to  examine  and 
accept  the  accounting,  but  it  should  not  be  entitled  to  bene- 
fit by  its  own  lack  of  diligence  in  closing  the  matter.  The 
State  made  ita  settlement  on  December  28,  1915.  Treating 
both  ci^  and  state  alike  on  the  question  of  interest,  that 
date  may  fairly  be  taken  as  one  from  which  interest  should 
begin  to  run  on  the  item  of  $138,000.  It  would  therefore 
seem  that  the  railroad  company  is  entitled  to  interest  from 
December  28,  1915,  to  the  date  of  final  accounting  by  the 
parties.  The  date  of  the  final  hearing,  July  16,  1919,  may 
be  fairly  set  as  the  first  date  the  minda  of  the  parties  agreed 
as  to  the  final  figures  of  the  accounting.  Then  figures  were 
agreed  upon  as  of  June  1,  1919.  Therefore,  allowing  inter- 
eat  on  the  item  of  $138,000  from  December  28,  1915,  to 
June  1,  1919,  of  $28,332.72,  and  adding  to  that  the  figures 
agreed  by  both  without  interest  on  the  $138,000  ilem  of 
$112,209.08,  a  total  of  $140,541.80  is  found  to  be  due  the 
railroad  company  from  the  city  as  of  June  1,  1919,  on 
which  it  is  entitled  to  interest  until  the  date  of  final  payment. 

An  order  has  been  drawn  declaring  the  sum  of  $140,- 
541.80  as  due  from  the  City  of  Tonkers  to  The  New  York 
Central  Railroad  Company  on  June  1,  1919,  in  full  and 
final  settlement  of  all  claims  relating  to  the  elimination 
involved  in  this  case. 

All  concur. 
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Petition  of  Geobqb  £.  Latham  under  chapter  667,  lawe  of 
1915,  for  a  certificate  of  public  convenience  and  necessity 
for  the  operation  of  a  stage  route  hj  auto  buses  in  the  city 
of  Saratoga  Springs,  it  being  proposed  that  the  route  shall 
also  be  operated  to  the  incorporated  village  of  Lake  George. 
[Case  No.  7406.] 

Uperktlon  of  aji  ftnto  bus  line  ehould  be  pennitUd  over  t,  route,  % 
portioo  of  which  is  already  served  by  another  line,  where  it  appeari 
that  the  operation  of  the  proposed  route'  will  not  aerioualj  affect  the 
established  line  and  will  serve  a  substantial  population  not  acconnno- 
dated  by  the  latter. 

Decided  Ma;  11,  1020. 

Appearances: 

Brackett,  Todd,  Wheat  &  'Woii  (by  William  E.  Benton), 
Saratoga  Springs,  for  petitioner;  also  Qeorge  E.  Latham, 
petitioner,  in  person. 

Slade,  Harrington  <&  Goldsmith  (by  John  E.  Slade), 
Citizens'  Bank  Building,  Saratoga  Springs,  for  Claude  L. 
Scott. 

Chambers  <6  Finn  (by  Walter  A.  Chambers),  Glens  Falls, 
for  Benjamin  Y.  Ogden. 

Lawrence  K.  McKelvey,  Saratoga  Springs,  for  The  Dela- 
ware and  Hudson  Company. 

James  McPhiUips,  Glens  Falls,  for  the  Hudson  Valley 
Railway  Company. 

Kbllooo,  Commissioner: 

This  Commission  is  petitioned  to  grant,  pursuant  to  sec- 
tion 25  of  the  Transportation  Corporations  Law,  a  certifi- 
cate of  public  convenience  and  necessity  for  the  operation 
of  a  bus  line  from  the  station  of  the  Hudson  Valley  Rnil- 
way  Company  in  Saratoga  Springs,  through  Corinth,  Hadley, 
and  Luzerne  to  the  village  of  Lake  George. 

The  entire  route  is  about  thirty  miles  in  length.     The 
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village  of  Corinth  is  about  fifteen  miles  northerly  of  Sara- 
toga Springs.  Hadley  and  Luzerne  are  contiguous,  separa- 
ted only  by  the  there  narrow  stream  of  the  Hudson  river, 
and  about  five  miles  northerly  from  Corinth.  Lake  George 
is  about  ten  miles  northeasterly  from  Luzerne. 

An  auto  bus  line  is  now  being  operated  from  Saratoga 
Springs  as  far  north  as  Corinth,  thence  divei^ing  westerly 
to  the  nearby  settlement  known  as  Palmer,  under  a  certifi- 
cate lately  granted  in  case  No.  7301  to  Claude  L.  Scott.  Mr. 
Bcott  is  a  successor  to  the  property  rights  and  interests  of 
previous  certificate  holders  who  had  operated  this  line  for 
several  years. 

From  Corinth  northerly  through  Luzerne,  northeasterly 
to  Lake  George,  and  thence  southerly  to  Glens  Falls,  there 
is  an  auto  bus  line  now  operated  by  one  Benjamin  F. 
Ogden. 

Transportation  service  between  Saratoga  Springs  and 
Lake  George  is  also  furnished  by  The  Delaware  and  Hud- 
son Company's  steam  railroad,  and  by  the  Hudson  Valley 
Company's  trolley  line.  These  routes,  however,  run  much 
farther  to  the  east,  passing  through  the  city  of  Glens  Falls, 
and  are  remote  from  Hadley  and  Luzema 

The  Adirondack  branch  of  the  Delaware  and  Hudson 
runs  northerly  from  Saratoga  Springs  through  Hadley  to 
North  Creek,  but  the  service  on  this  line  is  very  infrequent, 
there  being  only  one  train  each  way  a  day,  except  in  the 
sunmier  season.  This  train  runs  northerly  in  the  morning 
and  southerly  in  the  afternoon,  so  that  any  person  on  the 
line  of  this  road  desiring  to  transact  business  in  any  of  the 
municipalities  to  the  south,  and  who  are  dependent  upon 
this  transportation,  must  spend  parts  of  three  days  in  the 
effort. 

The  hamlets  situated  to  the  east  of  Hadley  in  the  valley 
of  the  Sacandaga  river,  in  the  towns  of  Day  and  Edinburgh, 
are  also  at  a  similar  disadvantage.  Their  natural  outlets  are 
through  Luzerne  and  Hadley,  and  they  are  dependent  upon 
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the  same  transportation  facilities.  The  population  of  the 
towns  of  Luzerne,  Hadley,  Bay,  and  Edinburgh,  by  the 
census  of  1915,  was  2885. 

Their  natural  trend  of  business  with  the  outside  world 
is  toward  the  south,  to  and  through  Saratoga  Springs.  To 
serve  this  transportation  the  only  common  carrier  is  The 
Delaware  and  Hudson  Company,  and  the  service  available  is 
only  what  it  gives  on  its  Adirondack  branch. 

No  connection  is  made  between  the  bus  lines  of  Scott 
and  Ogden,  and  even  if  made  the  connection  would  not 
produce  a  satisfactory  service  or  afford  sufficient  facilities  to 
accommodate  the  probable  demand. 

In  addition  to  the  population  of  these  towns  affected, 
there  is  a  large  summer  population  in  and  about  Luzerne 
and  Hadley,  amounting  to  several  hundred,  who  have  con- 
nections and  interests  toward  the  south,  particularly  with 
Saratoga  Springs  during  the  racing  season. 

It  is  quite  apparent,  therefore,  that  public  convenience 
and  necessity  require  the  operation  of  this  auto  bus  line 
as  far  north  as  Luzerne.  Whatever  travel  there  is  beyond 
that  to  Lake  Gteorge  is  adequately  taken  care  of  by  the  Ogden 
line,  and  the  receipts  of  that  line  are  sufficiently  small  to 
indicate  that  any  substantial  competition  depleting  its 
revenues  will  destroy  its  ability  to  operate.  This  situation 
was  conceded  at  the  hearing  by  the  petitioner,  who  stated 
that  he  would  be  satisfied  with  a  certificate  limiting  his 
operation  from  Saratoga  Springs  to  Luzerne. 

The  question  remains  whether  the  operation  between  these 
municipalities,  competing  with  the  Scott  line  between  Sara- 
toga Springs  and  Corinth,  would  be  such  as  seriously  to 
affect  the  latter,  and  therefore  against  the  policy  of  this 
Commission  in  permitting  ruinous  competition  in  these 
enterprises. 

Corinth  has  a  population,  according  to  the  last  census,  of 
2661  inhabitants.  It  is  at  the  present  time  still  growing, 
many  new  enterprises  being  under  way. 


h<m 


Geobgs  E.  Latham  277 

No.  499:274 

Both  the  Scott  bus  line  and  the  bus  line  of  this  petitioner 
were  actually  placed  in  operation  this  year,  although  neither 
of  them  had  a  proper  certificate  from  this  Commission, 
so  that  actual  experience  of  their  operations  could  be  and 
was  put  in  evidence  at  the  hearing.  It  was  shown  that  not- 
withstanding the  operation  of  the  Latham  bus  line,  there  is 
no  indication  that  the  revenues  of  the  Scott  line  are  mate- 
rially,  if  at  all,  depleted,  and  in  fact  its  buses  even  with  this 
competition  are  running  on  many  of  its  trips  to  their  full 
capacity. 

The  conclusion  is,  therefore,  that  the  competition  between 
Saratoga  Springs  and  Corinth  will  not  be  sufficiently  injuri- 
ous to  the  existing  line  to  authorize  the  denial  of  this  peti- 
tion, thereby  prohibiting  the  operation  of  this  line  so  sorely 
needed  by  the  population  of  a  very  substantial  area  farther 
to  the  north. 

A  certificate  therefore  should  issue  permitting  the  opera- 
tion to  the  petitioner  between  Saratc^a  Springs  and  Luzerne. 

All  concur. 
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In  the  Matter  of  the  Petition  of  Orange  County  Trac- 
tion Company,  filed  February  12,  1920,  under  section 
184,  Railroad  Law,  for  approval  of  a  declaration  of 
abandonment  of  a  portion  of  its  constructed  route  in  the 
city  of  Newburgh.     [Case  No.  7355.] 

Decided  May  13,  1920. 

Appewrances: 

Ainsworth,  Carlisle,  Sullivan  &  Archibald  (by  Mr. 
Charles  B.  Sullivan),  Albany,  attorneys  for  the  petitioner. 

John  B.  Corwin,  Corporation  Counsel,  for  the  City  of 
Newburgh. 

Dr,  John  Deyo,  Newburgh,  and  James  Magourty,  New- 
burgh,  in  person. 

Bryami  B.  Odell,  Secretary  of  Orange  County  Traction 
Company,  Newburgh. 

Van  Namee,  Commissioner: 

This  is  a  petition  by  Orange  County  Traction  Company, 
under  section  184  of  the  Kailroad  Law,  asking  the  approval 
of  this  Commission  of  a  declaration  of  abandonment  of  a 
part  of  its  line  in  the  city  of  Newburgh  described  in  the 
petition  as  "  that  part  of  its  street  railway  route  in  the  city 
of  Newbur^,  N.  T.,  located  upon  Bridge  street,  from  the 
corner  of  Williams,  Kenwick,  and  Bridge  streets  to  the  end 
of  the  line  in  said  city ". 

This  matter  has  been  before  the  Commission,  though  not 
in  this  exact  form,  in  case  No.  6921  which  was  decided  on 
January  6,  1920.  In  that  case  this  company  petitioned  for 
approval  of  a  declaration  of  abandonment  of  the  whole  of 
its  line  on  Bridge  street.  This  line  begins  at  the  inter- 
section of  Renwick  and  Liberty  streets  and  extends  through 
Renwick  and  Bridge  streets  to  the  terminus  of  the  line  near 
Quassaic  bridge,  a  distance  of  2900  feet. 

The  Commission,  in  an  opinion  written  by  Commissioner 
Fennell,  refused  this  petition,  but  suggested  that  the  com- 
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pany  submit  a  declaration  of  abandonment  of  a  portion  of 
the  Bridge  Street  line  between  the  corner  of  Renwick,  Wil- 
liams, and  Bridge  streets  and  Quassaic  bridge,  a  distance  of 
1475  feet.     This  pres^it  petition  is  the  result. 

In  this  present  case  a  hearing  was  had  before  Commis- 
sioner Fennell  in  the  city  of  Albany  on  March  11,  1920,  at 
which  evidence  was  taken,  and  the  testimony  and  records 
taken  in  the  former  proceeding  were  received  in  evidence 
and  made  a  part  of  the  record  in  this  case.  A  reading  of 
such  records  and  proceedings  and  of  the  minutes  of  the 
hearing,  together  with  a  study  of  the  reports  of  the  corpo- 
ration on  file  with  the  Commission,  show  that  this  street 
railway  system  as  a  whole  has  not  produced  a  fair  return 
upon  investment,  nor  has  the  line  in  question  since  its  con- 
struction been  a  paying  one. 

The  portion  of  the  Bridge  Street  line  proposed  to  be 
abandoned  runs  through  a  sparsely  settled  section,  and  the 
use  of  the  line  over  a  period  of  years  indicates  that  it  does 
not  serve  the  public  convenience  to  a  very  large  extent. 
Commissioner  Fennell  in  his  opinion  said: 

It  haB  been  suggested  tha;t  the  territory  lying  in  the  right  angle 
between  Renwick  street  which  runs  westerly  from  Liberty,  and  Liberty 
street  which  runs  southerly  from  Kenwick,  would  be  better  served  by 
a  loop  connecting  the  dead  end  at  the  end  of  Liberty  Street  line  and 
what  would  be  a  dead  end  on  the  Renwick  Street  line  if  the  Bridge 
Street  end  of  that  line  were  abandoned.  Such  a  loop  would  probably 
require  the  abandonment  of  the  Rehwick  Street  line  beyond  Monument 
street,  and  the  construction  of  a  new  line  southerly  on  Mcmument 
street  four  blocks  to  Henry  street,  thence  easterly  on  Henry  street  to 
Liberty  street.  There  would  be  sufficient  track  in  the  abandoned  line 
to  build  the  loop.  Such  a  loop  would  probably  eerre  a  greater  public 
convenience  than  either  the  present  layout  or  the  two  dead  ends  if 
part  of  the  Bridge  Street  line  is  abandoned. 

The  City  of  ISTev^burgh  now  intends  to  pave  the  portion 
of  Bridge  street  in  question,  and  if  the  company  is  not 
allowed  to  abandon  this  portion  of  the  line  it  will  soon  be 
compelled  to  pay  a  large  sum  for  its  share  of  this  paving. 
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The  city,  as  represented  by  its  corporation  counsel  at  the 
hearing  before  Commissioner  Fennell,  stated  tiiat  the  city 
would  not  object  to  the  removing  of  the  tracks  on  Bridge 
street  if  within  a  reasonable  time  the  construction  of  the 
proposed  loop  was  beguiu  The  Common  Council  has  passed 
a  resolution  placing  the  time  limit  as  of  May  1,  lOSl.  The 
company,  through  its  representative,  agreed  to  begin  such 
construction  on  or  before  May  1,  1921,  and  it  would  seem 
in  view  of  all  the  circumstances  that  this  would  be  a 
reasonable  solution  of  the  problem. 

On  the  condition,  therefore,  that  on  or  before  May  1, 
1921,  the  company  begin  the  construction  of  the  so  called 
Washington  Heights  loop,  roughly  described  as  follows, 
*'  from  a  point  in  the  Kenwick  Street  line  at  the  junction 
of  Monument  street,  through  Monument  street  to  Henry 
street,  and  thence  easterly  on  Henry  street  to  Liberty  street 
to  a  connection  with  the  present  Liberty  Street  line,"  and 
that  the  said  new  construction  shall  be  of  the  same  grade 
and  corresponding  with  the  present  standards  of  construc- 
tion as  the  Orange  County  Traction  Company  line  in  the 
city  of  Newburgh,  an  order  has  been  drawn  granting  the 
petition  and  allowing  the  company  to  take  up  its  rails  and 
remove  its  iron  poles,  wires,  and  all  other  appurtenances  on 
the  portion  of  Bridge  street  described  in  the  petition. 

All  concur. 
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Petition  of  the  'Woodlawk  Improvement  Association 
Transpobtation  Cobpobation  tinder  chapter  667,  laws 
of  1916,  for  a  certificate  of  public  convenience  and  neces- 
sity for  the  operation  of  a  stage  route  by  auto  buses  on  an 
additional  route  in  the  city  of  Albany.     [Case  No.  7401.] 

i  Where  a  proposed  auto  bus  line  will  serve  a  substantial  population 

in  a  city  much  better  than  an  existing  trolley  line,  but  will  along  a 
portion  of  its  route  compete  as  to  territory  now  adequately  served  if 
permitted  to  carry  local  passengers,  a  certificate  of  convenience  and 
necessity  should  be  issued  only  upon  conditions  excluding  the  trans- 
portation of  such  local  passengers. 

Decided  May  18,  1920. 

Appearaofices: 

W.  W.  Chambers,  Albany,  as  attorney  for  petitioner. 

Franklin  B.  Holmes,  86  Grove  avenue,  Albany,  as  Secre- 
tary and  Treasurer  of  petitioner. 

John  J.  McMcmus,  Assistant  Corporation  Counsel,  for 
the  City  of  Albany. 

William  E.  WoMard,  Albany,  as  attorney  for  Pine  Hills 
Association. 

William  H.  Stoneman,  130  South  Pine  avenue,  Albany, 
as  Chairman  of  Transportation  Comniittee  of  the  Pine 
Hills  Association. 

Deaai  Harlan  H.  Homer,  Albany,  representing  New  York 
State  College  for  Teachers. 

John  E.  MacLean,  Albany,  as  attorney  for  United  Trac- 
tion Company. 

H.  B.  Weaiherwax,  as  Vice-president,  and  A.  E.  Rey- 
nolds, as  General  Manager,  United  Traction  Company. 

KxLiiOGO,  Commissioner: 

This  is  an  application  for  a  certificate  of  convenience  and 
necessity  to  extend  the  operation  of  an  auto  bus  route  in  the 
city  of  Albany. 

On  March  16,  1916,  an  order  was  issued  by  this  Commis- 
sion, certifying  to  the  convenience  and  necessity  of  the 
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operation  by  the  petitioner  of  an  auto  bus  route  in  the  city 
of  Albany,  running  over  certain  streets  from  the  Union 
Station  in  Albany  to  the  junction  of  Madison  and  New 
Scotland  avenues,  and  thence  on  New  Scotland  avenue  to 
the  city  line. 

That  application  was  opposed  by  the  local  trolley  com- 
pany, the  United  Traction  Company,  upon  the  claim  that 
by  the  operation  of  the  auto  bus  route  in  question  certain 
revenues  would  be  diverted  from  its  treasury.  Notwith- 
standing this  opposition,  the  certificate,  after  a  hearing  and 
full  discussion  of  the  matter,  was  granted. 

Local  passengers  were  permitted  to  be  carried  easterly  of 
the  junction  of  Madison  and  New  Scotland  avenues,  against 
the  protest  of  the  company,  upon  an  express  finding  that 
any  competition  in  that  territory  ^^  would  he  merely  inci- 
dental and  so  slight  as  not  to  affect  appreciably  the  revenues 
of  the  traction  comipany^\ 

The  order  further  recited  — 

"As  to  travel  to  points  on  or  near  New  6ootland  avenue  itself,  if 
such  travel  is  diverted  from  the  traction  company  it  is  because  the  lines 
of  the  traction  company  are  too  distant  to  afford  proper  means  of 
transportation,  and  the  traction  company  should  not  be  protected  as 
to  this  travel  at  the  expense  of  the  needs  and  convenience  of  the  people 
in  the  New  Scotland  avenue  neighborhood.'' 

Subsequently,  under  date  of  May  14,  1918,  the  petitioner 
was  issued  a  certificate  permitting  the  operation  of  an  auto 
bus  line  on  Delaware  avenue  on  a  route  to  Slingerlands, 
which  certificate  contained  the  express  restriction  that  no 
local  passengers  were  to  be  carried  between  points  within 
the  city. 

The  present  application  is  for  an  extension  of  the  route 
of  the  petitioner  from  New  Scotland  avenue  northerly  on 
Allen  street  to  Washington  avenue,  thence  easterly  on  Wash- 
ington avenue  to  Eagle  street,  thence 'to  State  street,  and 
thence  to  Pearl  street.  This  operation,  if  permitted,  will 
provide  a  route  of  transportation  in  connection  with  that 
already  established  in  the  nature  of  a  belt  line  operation. 
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Tbe  lines  operated  by  the  ITnited  Traction  Company 
which  come  into  consideration  in  thia  connection,  are  its 
Country  CInb  and  Pine  Hills  lines,  which  operate  up  State, 
across  Lark,  and  up  Madison  avenue ;  its  West  Albany  line, 
which  operates  up  Washington  avenue  to  Lark  street,  and 
thence  up  Central  avenue  to  tbe  city  line ;  and  its  Belt  line, 
a  portion  of  whose  route  is  on  Madison  avenue  and  Quail 
street. 

It  is  claimed  on  behalf  of  the  petitioner  that  there  is  a 
very  substantial  and  a  growing  population  residing  in  the 
area  between  Central  and  Madison  avenues,  which  is  not 
now  adequately  served  by  tbe  United  Traction  Company. 
At  Quail  street,  where  lines  on  tlTose  two  avenues  are  con- 
nected by  tbe  Belt  line,  the  distance  is  about  three  thousand 
feet,  which  gradually  increases  toward  the  west  until  at  Allen 
street  the  distance  is  three  thousand  six  hundred  and  sixty 
feet,  becoming  steadily  greater  at  tbe  various  intersecting 
cross  streets  to  tbe  west.  Persons  living  in  tbe  center  of  this 
area  are  therefore  at  Allen  street,  where  the  proposed  line 
will  operate,  about  eighteen  hundred  feet,  or  something  over 
a  third  of  a  mile,  from  the  troU^  service. 

Between  Washington  and  Central  avenues,  and  westerly 
of  Lark  street,  are  located  the  Albany  High  School  and  the 
State  College  for  Teachers.  Much  of  tbe  demand  for  this 
new  route  comes  from  those  interested  in  these  institutions, 
and  who  desire  adequate  and  proper  conveyance  to  them. 
There  are  also  various  public  institutions  on  New  Scotland 
avenue  which  by  the  extension  here  asked  for  would  be  con- 
nected with  this  area  between  Central  and  Madison  avenues. 

It  would  se^n,  therefore,  in  view  of  the  conditions 
described,  and  tbe  substantial  local  population  which  is  not 
now  conveniently  served  by  the  local  trolley  system,  that 
tbe  proposed  auto  bus  line,  as  to  this  area  and  as  to  thia 
service,  would  meet  a  public  need  and  would  serve  a  public 


It  should  be  borne  in  mind,  however,  in  this  connection, 
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that  in  June^  1916,  shortly  after  the  issuances  of  the  first  cer- 
tificate to  this  petitioner,  an  application  for  an  auto  bus  line 
made  by  Chauncey  L.  Butler  and  George  W.  Gkdlien,  jr. 
[case  No.  5547],  was  denied  by  this  Commission.  This 
route  proposed  to  operate  along  the  line  of  the  route  now  in 
question  easterly  to  Allen  street,  thence,  instead  of  diverg- 
ing to  the  south  as  does  the  route  in  question,  it  diverged  to 
the  north  and  ultimately  reached  a  point  in  the  town  of 
Colonie  near  the  West  Albany  District  Sdiool.  This  was 
a  separate  route,  having  no  connection  with  the  New  Scot- 
land avenue  enterprise,  and  it  was  found  by  this  Commis- 
sion that  the  issuance  of  a  certificate  was  not  warranted  by 
the  conditions. 

A  somewhat  different  situation  now  presents  itself  in 
view  of  the  fact  that  this  is  an  extension  of  an  already  exist- 
ing route,  which  will  further  serve  all  the  people  thereon, 
and  give  them  more  ready  access  to  certain  comparatively 
inaccessible  sections,  and  also  in  view  of  the  situation 
developed  on  this  hearing  in  regard  to  the  necessity  of  pro- 
viding connection  between  the  College  for  Teachers,  its  pro- 
fessors, instructors,  and  resident  scholars,  which  was  not 
developed  at  the  time  of  the  hearing  on  the  Butler 
application. 

If  the  operations  of  the  proposed  line  were  limited  to  this 
area,  which  seems  now  not  to  receive  adequate  service  from 
common  carriers,  it  might  safely  be  said  that  a  certificate 
of  convenience  and  necessity  may  properly  issue. 

There  is,  however,  a  serious  objection  to  the  granting  of 
this  application  in  its  present  form.  This  company  pro- 
poses to  follow  the  line  of  the  United  Traction  Company 
as  far  westerly  as  the  point  where  Central  avenue  and  Wash- 
ington avenue  diverge,  between  Lark  street  and  the  Northern 
Boulevard.  On  all  of  the  proposed  route  easterly  of  this 
point  it  will  run  along  the  line  of  the  United  Traction 
Company. 

Along  this  line  are  many  public  buildings  and  theaters 
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betweea  which  and  the  station,  and  intermediate  points, 
there  is  mnch  travel  It  would  be  unjust  and  improper  to 
permit  the  diversion  of  this  travel  from  the  United  Traction 
Company,  which  apparently  serves  it  reasonaUy  well.  It 
would  result  in  a  depletion  of  its  receipts,  perhaps  to  an 
extent  necessitating  a  further  increase  of  fare,  thereby  add- 
ing to  the  burdens  of  the  traveling  public  generally  in  the 
city  of  Albany.  To  permit  this,  th^efore,  would  be  mani- 
festly unjust  and  improper.  Such  travel  would  not  be 
inconsequential,  as  was  found  to  be  the  case  at  the  time  of 
the  making  of  the  original  application  of  this  petitioner,  as 
to  that  portion  of  the  public  served  l^  that  line.  The 
condition  is  the  same  as  exists  on  the  Delaware  Avenue  line, 
where  the  carrying  of  local  passengers  under  a  certificate 
given  to  this  very  company  by  this  Commission,  is  prohibited. 

At  all  points  on  this  proposed  route  until  it  reaches 
some  distance  beyond  Quail  street,  the  facilities  of  the 
United  Traction  Company  are  sufficiently  accessible  to  pros- 
pective passeng^s  to  prohibit  as  a  matter  of  fairness  to  all 
passengers  in  Albany  the  installation  of  8  competing  line 
which,  resulting  in  a  decrease  in  revenues,  also  might  result 
in  an  increase  in  fares. 

There  would  also  be  some  competition  where  the  proposed 
line  crosses  Hadison  avenue  at  Allen  street,  but  this  would 
seem  to  be  sli^t,  and  not  worthy  of  serious  consideration. 

The  direct  competition  toward  the  easterly  end  of  the  pro- 
posed route  may  be  vital.  If  this  certificate  were  granted, 
buses  sufficient  to  accommodate  all  this  local  travel  might 
be  placed  in  operation  and  very  serious  damage  to  the 
existing  trolly  line  would  result. 

This  question,  as  all  similar  questions,  must  be  solved  for 
the  greatest  good  to  the  greatest  number,  and  in  order  to 
accommodate  that  smaller  portion  of  the  population,  who 
will  be  better  served  by  the  proposed  line,  lie  whole  trolley 
system  of  Albany  should  not  be  brought  into  danger,  and 
the  liability  of  imposing  greater  fares  on  the  larger  por- 
tion of  the  population  be  increased.     Public  necessity  and 
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convenience  would  in  nowise  be  served  by  such  an  operation, 
and  a  certificate  permitting  such  result  can  not  properly  be 
granted. 

If  the  petitioner  sees  fit  within  a  reasonable  time  to  pro- 
cure an  amendment  to  the  consent  granted  by  the  city  and 
modify  its  application  so  as  to  contain  a  provision  that  no 
local  passengers  shall  be  carried  between  points  easterly  of 
Ontario  street  (one  block  next  westerly  of  Quail  street), 
the  certificate  should  be  granted. 

A  similar  restriction  is  contained,  as  has  already  been 
noted,  in  its  Delaware  Avenue  franchise. 

The  operations  of  the  Schenectady  railroad  are  similarly 
limited  in  the  city  of  Albany. 

In  numerous  cases  before  this  Commission  similar  restric- 
tions have  been  inserted  in  certificates  issued. 

Unless  in  this  case  these  conditions  are  imposed,  it  can 
not  be  said  that  public  convenience  or  necessity  requires  the 
issuance  of  a  certificate.  The  result  would  work  to  the 
detriment  rather  than  the  advantage  of  the  traveling  public 
as  a  whola 

Therefore,  if  the  petitioner  within  thirty  days  from  the 
date  of  this  decision  file  an  amended  petition  accordingly, 
having  first  obtained  a  corresponding  amendment  of  the 
consent  from  the  city,  a  certificate  will  issue  without  further 
hearing.  In  case  of  its  failure  so  to  do,  the  application 
should  be  denied  and  the  case  closed  upon  the  records  of  this 
Commission. 

Chairman  Hill  and  Commissioners  Barhite  and  Van 
ISTamee  concur ;  Commissioner  Irvine  not  present. 
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In  the  Matter  of  the  Comfdaiot  of  the  Chahbbb  or  Coic- 

MEBOB  or  THE  IrCORPO&ATED  ViUJUIB  OF  TUPFBB  LaEB, 

Franklin  county,  affoimst  Thb  Kbw  Yobe  Cbittbax.  Huir 
BOAD  CoHPANT  (New  Yoik  and  Ottawa  Railroad),  asking 
for  better  passenger  train  serrioe.    [Case  No.  7413.} 

Decided  Mftj  SO,  1020. 

Appearances: 

Eon.  F.  0.  Paddock  for  Village  of  Tupper  Lake  and 
Chamber  of  Conunerce. 

Meaen.  Allen  &  McClaey  for  The  New  York  Central  Rail- 
road Company. 

Bashitk,  Comrmssioner: 

This  is  an  application  by  the  Chamber  of  Conunerce  of 
Tapper  Lake  village  for  an  order  requiring  The  New  York 
Central  Railroad  Company  to  restore  to  servioe  npon  the 
New  York  and  Ottawa  division,  trains  Nos.  21  and  32, 
between  Tupper  Lake  and  Santa  Clara.  According  to  the 
present  timetables,  No.  21  leaves  Ottawa  at  8:25  a.  m.  and 
reaches  Santa  Clara  at  12:10  p.  m.;  No.  22  leaves  Santa 
Clara  at  3  ;26  p.  m.  and  arrives  at  Ottawa  at  7 :10  p.  m. 
Tupper  Lake  is  served  by  two  trains  upon  the  Ottawa 
division:  No.  20  which  leaves  Tupper  I-ake  at  5:45  a.  m. 
and  reaches  Santa  Clara  at  7 :22  a.  m.,  and  Ottawa  at  11 :15 
a.  m.;  No.  23  leaves  Ottawa  at  4:25  p.  m.,  Santa  Clara  at 
8 :12  p.  m.,  and  reaches  Tupper  Lake  at  S  :45  p.  m.  Santa 
Clara  is  86  miles  north  of  Tupper  Laka  It  is  a  very  serious 
question  whether  the  traffic  upon  the  division  would  justify 
four  trains  upon  the  road,  and  it  would  seem  that  to  substi- 
tute the  two  trains  in  the  middle  of  the  day  for  the  morning 
and  the  evening  trains  would  disarrange  the  through  pas- 
senger service  between  Ottawa  and  points  in  New  York  state 
and  the  east  reached  by  connection  of  the  Ottawa  division  at 
Tupper  Lake  Junction  wil^  the  Adirondack  division,  and 
would  seriously  delay  the  mail  and  the  express  service 
between  the  same  points. 
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Without  discussing  in  detail  the  above  points,  there  is 
another  consideration  which  should  be  decisive  on  this  appli- 
cation. The  blue  line,  so  called,  on  the  northern  boundary  of 
the  Forest  Preserve,  is  six  or  seven  miles  south  of  Santa 
Clara.  For  a  distance  of  approximately  thirty  miles  the 
trains  between  Tupper  Lake  and  Santa  Clara  run  through 
this  Preserve.  For  the  last  t^i  years,  under  an  order  of  this 
Commission,  all  locomotives  passing  through  the  Preserve 
from  April  15th  to  November  1st,  between  the  hours  of  8 
a.  m.  and  8.  p.  m.,  must  use  oil  as  fuel  Between  8.  p.  m.  and 
8  a.  m.,  oil  must  be  used  unless  the  locomotives  have  been 
examined  by  the  Commission  and  a  certificate  granted  per- 
mitting the  use  of  coal ;  and  this  certificate  may  be  revoked 
at  the  pleasure  of  the  Commission*  The  order  to  which  refer- 
ence has  been  made  is  very  important,  and  is  intended  to 
protect  our  priceless  Adirondack  forests  from  destruction  by 
fire.  In  this  matter  l3ie  Public  Service  Commission  is  work- 
ing in  harmony  with  the  Conservation  Commission.  At 
present  it  seems  to  be  impossible  for  the  railroad  companies 
to  procure  the  necessary  oil.  Several  hearings  have  been 
held,  and  as  a  result  of  the  evidence  produced  the  Commis- 
sion has  felt  constrained  so  to  modify  its  former  order  as  to 
permit  the  railroads  operating  within  the  Adirondack  region 
under  such  safeguards  as  can  be  devised  by  both  Commis- 
sions, to  use  coal  as  fuel  for  a  limited  period  of  time  during 
the  Spring  and  Stunmer.  Whether  it  will  be  necessary  to 
still  further  suspend  the  operation  of  this  order  is  a  question 
for  the  future.  Trains  "Nob.  20  and  23  do  not  pass  through 
the  Forest  Preserve  within  the  prohibited  hours.  Trains 
Nos.  21  and  22,  if  restored,  would  pass  through  the  Preserve 
during  the  heat  and  the  middle  of  the  day,  the  most  dangerous 
period  so  far  as  setting  fires  is  concerned.  The  application, 
under  present  conditions,  should  be  denied. 

All  concur. 


Gbiffin  Lumbeb  Co.  v.  N.  Y.  Tel.  Co. 
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In  the  Matter  of  the  Complaint  of  Gsiffin  Lumbbb  Cou- 
PANT  of  Hudson  Falls,  Washington  county,  ugainst  New 
YoBE  Telephone  Company  as  to  rate  for  second  trunk 
line  to  central  office  from  complainant's  private  branch 
exchange.     [Case  No.  7337.] 

Additional  trunk  lines  on  a  private  branch  telephone  exchange  should 
not  be  charged  for  at  the  same  rate  as  the  initial  trunk  line  for  the 
following  reasons: 

First:  The  benefit  of  the  installation  of  additional  trunk  lines  is 
not  enjoyed  exclusively  by  the  subscriber,  but  is  shared  with  the  other 
telephone  users  in  lessening  congestion  on  the  system.  The  general 
service  is  benefited  by  the  more  expeditious  handling  of  the  traffic 
not  only  as  to  the  customer  involved,  but  by  avoiding  *'  busy  "  reports 
on  his  lines,  the  time  and  attention  of  operatives  may  be  given  more 
expeditiously  to  the  caUs  of  others; 

Second:    The  cost  of  installation  is  less;  and 

Third:    The  cost  of  rendering  service  is  less. 

Decided  May  20,  1920. 

Appearances: 

Daniel  8,  Oriffin,  President,  and  Harvey  O.  Neimer, 
Secretary,  of  the  Griffin  Lumber  Company,  Hudson  Falls, 
complainant. 

Paul  H.  Bums,  16  Dey  street,  New  York  city,  attorney 
for  New  York  Telephone  Company,  respondent 


Kelloog,  Commissioner: 

In  this  proceeding  the  tariflf  filed  by  the  New  York  Tele- 
phone Company,  effective  December  1,  1919,  applicable  to 
the  Hudson  Falls  exchange,  is  challenged  as  to  the  charge  for 
additional  trunk  lines  to  private  branch  exchanges.  For 
such  additional  lines  the  same  rate  is  charged  as  for  the 
initial  line.  Although  this  proceeding  is  local  in  its  nature, 
the  principle  involved  has  a  broad  and  probably  state-wide 
application. 

Prior  to  the  tariff  in  question  it  had  always  been  the  rule 
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since  the  first  development  of  lihe  private  branch,  ezdiange 
business  to  char^  a  smaller  pi'oportionate  rate  for  additional. 
trunk  lines,  usually  three-fourths  of  and  not  the  fall  rate 
charged  for  the  initial  line.  This  policy  which  had  always  pre- 
vailed up  to  the  time  of  the  effective  date  of  the  present  tariff 
is  now  changed  so  as  to  charge  the  same  for  each  additional 
line  as  for  the  first  line,  except  in  certain  localities  where 
consolidation  with  competing  lines  is  under  way,  in  which 
cases  the  former  system  of  differentiation  is  adhered  to,  the 
reason  therefor,  as  stated,  being  that  in  those  localities  it 
is  proposed  when  the  consolidation  is  completed  generally  to 
increase  the  rates  and  at  that  time  this  question  will  be 
treated  with  other  proposed  increases.  In  the  meantime, 
the  former  policy  of  charging  a  lesser  rate  on  added  lines  is 
continued  in  those  cases. 

A  private  branch  exchange  must,  of  course,  have  at  least 
one  trunk  line.  The  connecting  of  additional  lines  does 
not  necessarily  increase  the  traffic,  but  expedites  it  and 
makes  it  more  convenient  and  satisfactory.  It  does  away 
with  "  busy  "  reports  to  a  greater  or  less  extent,  and  is  an 
undoubted  convenience.  The  traffic,  however,  could  be 
handled  after  a  fashion  on  a  less  nxmiber  of  trunk  lines  than 
are  needed  to  insure  service  readily,  expeditiously,  and 
pleasantly.  For  this  reason,  since  the  initiation  of  the 
branch  exchange  business  up  to  the  time  of  the  present  tariff, 
there  had  been  a  differentiation  in  rates  for  additional  trunk 
lines  as  compared  to  the  initial  one.  The  reason  for  this 
is  very  clearly  stated  by  the  witness  for  the  telephone 
company  in  the  following  language: 

^*  Originally  it  was  deemed  necessary  to  dharge  a  lower  rate  for  an 
additional  trunk  than  for  an  mitial  trunk,  in  order  to  induoe  subacsribers 
to  private  branch  exchange  seryice  to  contract  for  a  sufficient  number 
of  trunks  to  adequately  take  care  of  the  telephone  business,  both  incom- 
ing and  outgoing.  This  is  quite  an  important  feature.  If  a  subscriber 
to  private  branch  exchange  service  does  not  take  enough  trunks,  the 
business  that  comes  to  him  from  the  general  public  who  has  occasion  to 
get  into  telephone  communicaticm  with  him  is  very  apt  to  pile  up. 
Tliai  is,  you  get  a  congestion  on  the  trunk  Une  faciUties,  and  you  get 
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'ftuiyt,'  and  tXat  reaett  agaiiut  the  public.  It  Also  reacts  agaiiiEt  tbe 
■nbaerlber,  as  a  good  muij  times  when  people  get  contiaiui  '  buey ' 
reports  thejr  stop  calling,  and  there  is  tbe  lost  call  factor  in  that.  If, 
on  the  ot2iar  hand,  tlie  subscriber  has  a  sufflcient  number  of  trunks,  the 
public  calling  that  particular  nibecriber  gets  through  on  a  no  delay 
basis.  It  makes  the  eerrice  to  tJie  other  subscribers,  their  telephone 
•eirice,  more  satiafactoiy  to  th«m  because  there  is  always  a  feeling,  I 
think,  of  •atiafacticm  when  they  have  their  calls  completed  with  little 
delay.  It  jreacts  to  the  benefit  of  the  subaoriber  because  his  customers 
get  in  touch  with  him  without  delay,  and  are  not  feeling  peevish  when 
they  do  get  hold  of  him,  and  it  reacts  to  the  benefit  of  the  tetcpAotw 
ootnpaity  wt  that  taliefiKtory  terviee  is  provided  to  th«  public,  and  tatii- 
faotory  lervioe  «i»eatM  a  tatUfM  pwUfa" 

The  italics  are  ueed  in  the  foregoing  quotation  to  develop 
the  point  that  the  installation  of  added  trunk  lines  is  not 
entirel;  for  the  benefit  of  the  snbecriber  but  for  the  benefit 
of  the  public  in  general,  and  for  the  good  of  the  seryice. 

It  ie  elflo  stated  that  the  lower  proportionate  charge  was 
also  originally  adopted  as  an  adyertisement,  and  in  order  to 
induce  people  to  put  in  private  branch  exchangee.  It  is 
urged  that  the  public  has  now  been  educated  to  the  benefits  of 
the  private  branch  exchange,  and  therefore  the  proposed 
increaeed  cost  of  tbe  trunk  lines  can  be  insisted  on  without 
loss  of  business. 

Whether  this  he  the  fact  or  not,  it  remains  undisputed  that 
the  installation  of  the  additional  trunks,  althongh  not  increas- 
ing the  Tolume  of  service  of  a  customer  served  on  a  fiat  rate, 
adds  somewhat  to  the  convenience  of  the  system  to  him,  but 
beyond  that  results  in  a  benefit  to  the  public  at  large  and  to 
the  telephone  company  in  handling  the  business.  The  benefit 
of  the  additional  lines  should  therefore  be  in  some  measure 
borne  by  others  than  the  customer  himself  who  does  not  enjoy 
exclusively  the  added  benefit  resulting  from  their  installation. 

A  second  reason  why  the  additional  lines  should  be  charged 
for  at  a  less  rate  than  the  initial  line  is  that  the  propor- 
tionate cost  of  installation  is  somewhat  less.  To  put  in 
one  trunk  costs  more  than  half  of  the  cost  of  pntting  in  two 
trunks.     When  tbe  two  trunks  are  installed  together,  the 


r 


■f  '■ 


i  i. 


292     Public  Seevioe  Commission,  Second  District 

Vol.  9. 1920 

labor  cost  is  not  materially  greater  than  wlien  one  is  installed 
alone.  The  same  is  proportionately  true  of  any  added 
number  installed  at  the  same  time. 

If  the  additional  lines  are  put  in  after  the  first  line,  the 
line  of  connection  is  already  laid  out.  It  does  not  have  to 
be  planned  or  developed,  it  merely  has  to  be  followed. 

A  third  reason  why  there  should  be  a  differentiation  in 
these  charges  is  due  to  the  fact  that  the  time  of  the  operator 
required  to  serve  the  additional  lines  is  less  in  proportion. 
Exhibits  were  introduced  to  indicate  that  in  New  York, 
in  the  larger  private  branch  exchanges,  there  was  greater 
service  per  trunk  than  on  the  smaller  ones. 

However  this  may  be  in  the  city  of  New  York,  and  what- 
ever the  conditions  may  be  where  message  rates  are  charged, 
this  contention  does  not  apply  to  flat  rate  service  in  the  smaller 
municipalities.  Here  an  outgoing  or  incoming  message  has 
to  be  handled  in  any  event,  whether  there  is  one  or  additional 
trunk  lines,  and  the  additional  trunk  lines  are  merely  used 
for  the  overflow.  The  service  is  not  substantially  increased 
where  the  additional  trunk  line  is  put  in.  It  is  merely 
handled  more  expeditiously.  It  is  even  probable  that  less 
time  of  the  operator  is  consumed  where  there  are  multiple 
trunk  lines,  than  where  there  is  only  one  of  such  lines  of 
connection.  Many  of  the  "  busy ''  reports,  necessitating 
further  attempts  to  make  the  connections,  are  avoided.  Thus 
the  actual  time  of  the  operator  consumed  in  connecting  the 
calls  is  lessened  where  adequate  lines  of  communication  are 
in  place. 

Therefore  the  proportionate  rate  of  charges  for  initial  and 
additional  trunk  lines  effective  prior  to  the  present  tariff 
should  be  restored,  and  the  added  trunk  lines  should  be 
charged  for  only  at  the  rate  of  three-quarters  of  the  charge 
for  the  first  one.  The  reason  for  such  order  may  be 
summarized  briefly  as  follows: 

First:  The  installation  of  additional  trunk  lines  does  not 
materially  increase  the  volume  of  trafiic,  and  a  flat  rate 
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customer  is  benefited  thereby  only  by  the  more  expeditions 
handling  of  his  buBiness.  The  benefit  is  not  enjoyed  exclu- 
sively by  him,  but  it  is  shared  with  the  other  telephone  users 
in  lessening  congestion  on  the  systAm.  The  tdephone  ser- 
vice in  general  is  benefited  by  the  more  expeditious  handling 
of  the  tra£Sc,  not  only  as  to  the  customer  involved,  but  by 
avoiding  "  busy  "  reports  on  his  lines,  the  time  and  attention 
of  operatives  may  be  given  more  expeditiously  to  the  calls 
of  others. 

Second:  The  cost  of  installation  is  less. 

Utird:    The  cost  of  rendering  service  is  less. 

It  is  therefore  recommended  that  an  appropriate  order  be 
made  restoring  former  conditions  in  this  regard. 

All  concur. 
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iDvestigation  by  this  Oommiflsion  of  Ten  Cents  Fare  Changed 
Passengers  on  the  Railroad  of  The  Black  Bivbb  Tbao-* 
TioN  Company  between  Watertown  and  Glen  ParL  [Case 
No,  7821.] 

Complaint  of  Incobpobated  Village  of  BbownvillBi  Jef- 
ferson county,  by  Fred  L.  Page,  Village  President,  against 
The  Black  Riveb  Tbaction  Company  as  to  increase  in 
passenger  fare.     [Case  No.  7325.] 

Respondent's  rate  of  fare  between  Watertown  and  BrownviUe  of 
ten  cents,  without  return  tickets  at  a  reduced  rate,  sustained* 

A  similar  charge  between  Watertown  and  Glen  Park  modified  by 
requiring  the  issue  of  roimd  trip  tickets  at  fifteen  cents. 

Decided  May  25,  1920. 

Appecbrances: 

E.  B.  WUcox,  Watertown,  attorney  for  the  Village  of  Glen 
Park. 

Breen  &  Breen  (by  Isaac  M.  Breen),  Watertown,  for  the 
complainant.  Village  of  Brownville. 

Delos  M.  Cosgrove,  Watertown,  attorney  for  The  Black 
River  Traction  Company,  and  L.  Schwerzmann^  General 
Manager  of  The  Black  River  Traction  Company,  Watertown. 

Eeu^oog,  Commissioner: 
These  two  proceedings,  the  nature  of  which  is  sufficiently 
^1  indicated  by  the  titles,  involve  lihe  propriety  of  certain 

increases  in  fare  put  in  force  by  tariflFs  filed  by  the  respon- 
ill  dent,  effective  September  15,  1919,  and  February  5,  1920. 

Many  of  the  material  facts  being  pertinent  to  both  cases, 
repetition  may  be  avoided  by  considering  them  together. 

The  Black  River  Traction  Company  operates  a  street  sur- 
face railroad  in  Jefferson  county  with  headquarters  at  Water- 
jjiirf  town.    In  addition  to  two  local  lines  in  that  city,  it  operates 

I  ^  a  suburban  line  through  the  villages  of  Glen  Park  and 


' 


: 


I 


Brownville  to  the  village  of  Dexter. 
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This  suburban  line  starts  at  the  public  square  in  the  city 
of  Watertown,  and  passengers  using  the  two  local  lines  above 
referred  to,  of  one  mile  and  one  mile  and  a  quarter  in  length 
respectively,  are  entitled  to  free  transportation  over  the  first 
zone  of  the  suburban  line. 

This  line  proceeds  along  Court  and  Main  streets  to  the 
corporate  limits  of  the  city,  a  mile  and  three-quarters,  thence 
skirting  the  right  bank  of  the  Black  river,  it  proceeds 
through  the  following  municipalities  for  the  following 
approximate  distances:  town  of  Pamelia,  1  mile;  village  of 
Qlen  Park,  2  miles ;  village  of  Brownville,  1  mile ;  town  of 
Brownville,  3  miles,  to  the  village  of  Dexter. 

In  the  town  of  Brownville  is  a  stop  known  as  Kirby  Point, 
distant  1%  miles  from  the  village  of  Brownville  and  1^ 
miles  from  the  village  of  Dexter. 

The  operations  of  this  road  have  been  conducted  on  a  five 
cents  fare  basis,  with  ticket  privileges  hereinafter  mentioned, 
the  suburban  traffic  being  divided  into  zones,  for  each  d 
which  the  five  cents  fare  was  collected  or  ticket  accepted. 

Prior  to  the  present  increases,  now  in  controversy,  the  four 
zones  into  which  the  traffic  to  Dexter  was  divided  consisted 
of— 

1.  From  Watertown  to  and  including  a  stop  known  as 
Pole  9  in  the  village  of  Glen  Park,  a  distance  of  3  miles,  with 
transfer  privileges  extending  1^  miles  farther. 

2.  From  Pole  9  to  the  westerly  boundary  of  the  village  of 
Brownville,  a  distance  of  2%  miles. 

3.  From  the  westerly  boundary  of  the  village  of  Brown- 
ville to  the  Kirby  Point  stop,  a  distance  of  1%  miles. 

4.  From  the  Kirby  Point  stop  to  the  village  of  Dexter, 
a  distance  of  V/^  miles. 

Prior  to  March  7,  1919,  books  containing  25  tickets  were 
sold  for  A  dollar,  by  which  the  fare  was  reduced  to  four  cents ; 
and  prior  to  September  15,  1919,  4  tickets  were  sold  for 
fifteen  cents,  making  the  fare  for  such  ticket  holders  three 
and  three-quarters  cents.    Although  these  latter  tickets  were 
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stated  by  the  tariff  to  be  good  for  any  four  five  cent  fares, 
it  was  the  custom  to  use  them  only  for  return  trips  between 
Watertown  and  Brownville,  or  for  a  one  way  trip  between 
Dexter  and  Watertown. 

In  an  attempt  to  solve  the  problem  of  rising  costs  during 
1919,  certain  changes  were  made.  On  March  7,  1919,  the 
twenty-five  ticket  books  were  withdrawn,  and  on  September 
15,  1919,  the  fifteen  cent  tickets  were  withdrawn,  reducing 
the  entire  transportation  system  to  a  flat  fare. 

By  the  tariff  effective  February  5,  1920,  the  zones  were 
changed  so  that  the  first  zone,  instead  of  extending  to  the 
point  in  the  village  of  Glen  Park,  terminated  at  the  westerly 
boundary  of  Watertown  bringing  the  entire  village  of  Glen 
Park  within  aliother  zone,  thereby  doubling  the  fare  to 
Watertown  within  the  area  between  the  former  and  the 
present  westerly  limits  of  the  zone. 

The  investigation  in  the  Glen  Park  case  brings  up  for  con- 
sideration the  propriety  of  this  change  of  zone  limits.  The 
complaint  in  the  Brownville  case  is  directed  against  the  with- 
drawal of  the  round  trip  tickets,  which  increased  the  cost  of 
a  round  trip  between  Brownville  and  Watertown  from  fifteen 
to  twenty  cents. 

Representatives  of  both  villages,  in  opposition  to  the  fare 
increase,  relied  upon  the  limiting  provision  in  the  franchise 
granted  by  the  trustees  of  the  Village  of  Brownville  to  the 
Watertown  and  Brownville  Street  Railway  Company,  the 
predecessor  in  title  and  interest  of  The  Black  River  Traction 
Company. 

This  franchise  was  granted  October  28,  1890,  and  under  it 
1  the  road  was  constructed  from  Watertown  to  Brownville. 

This  franchise  provided  that  no  greater  fare  than  ten 
cents  should  be  charged  for  any  one  continuous  ride  in  the 
village  of  Brownville  to  any  point  in  the  city  of  Watertown, 
i  and  further  provided  that  the  company  should  issue  return 

•  tickets  between  points  within  the  two  municipalities  for  the 

sum  of  fifteen  cents.    It  is  claimed  that  the  cessation  of  the 
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issue  of  these  round  trip  tickets  is  unlawful  because  it  is  a 
violation  of  this  franchise  restriction. 

It  was  held  by  the  Supreme  Court  at  special  term,  in  the 
Matter  of  Koehn  against  Public  Service  Commission,  107 
Misc.  151,  that  a  fare  restriction  imposed  by  a  local  munici- 
pality is  not  binding  outside  its  boundaries,  and  that  it  has 
no  authority  to  prescribe  rates  of  fare  in  other  municipalities. 

Counsel  seek  to  distinguish  that  decision  from  these  cases 
upon  the  ground  that  there  the  road  affected  was  a  bo  called 
"  hij^  speed  "  line,  which  but  for  little  of  ite  course  traversed 
public  streets,  being  principally  constructed  upon  a  private 
right  of  way. 

However,  the  line  did  in  the  municipalities  there  affected 
cross  public  streets,  and  for  a  short  distance  occupy  them, 
rendering  the  consent  of  the  municipalities  necessary.  This 
consent  was  as  necessary  there  as  in  the  case  of  the  respon- 
dent here.  Any  limitation  imposed  as  a  condition  to  granting 
the  consent  would  be  equally  binding  in  both  cases. 

The  opinion  in  the  Koehn  case  being  the  latest  utterance 
of  our  Supreme  Court  on  the  subject  has  been  followed  by 
this  Commission  in  various  instances.  {Matter  of  Sche- 
nectady Railway  Company,  case  No.  6853,  decided  May  20, 
1919;  Complavrd  of  ViUage  of  Goshen  against  Wallkilt 
Transit  Company,  decided  November  6,  1919;  Complaint  of 
Marry  A.  WilkiTison  as  President  of  the  ViUage  of  ClirUon, 
Oneida  county,  against  New  York  State  Railways,  decided 
November  25,  1919;  Complaint  of  Wilkins  ogaiTist  New 
Yo,r}c  State  Railways,  decided  November  25,  1919 ;  Matter  of 
United  Traction  Company,  decided  January  22,  1920.] 

Therefore,  following  the  decision  of  the  Supreme  Court 
and  various  previous  decisions  of  this  Commissioti,  it  must 
be  held  here  that  the  action  of  the  Village  of  Brownville  in 
attempting  to  limit  the  fares  for  transportation  of  passengers 
beyond  it«  boundaries  does  not  deprive  l^is  Commission  of 
jurisdiction  to  regulate  such  fares. 
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The  remaining  question  to  be  determined  is  whether  the 
increases  proposed  are  just  and  reasonable. 

It  will  be  noted  at  the  outset  that  this  controversy  is  in  its 
nature  somewhat  different  than  the  ordinary  rate  case  with 
which  we  have  had  to  deal  of  late.  There  is  no  general 
increase  in  fares.  The  increases  here  affect  only  a  certain 
class  of  passengers,  namely  those  to  be  transported  between 
Watertown  and  the  villages  of  Glen  Park  and  Brownville. 

Although  the  general  financial  condition  of  the  company  is 
important  as  bearing  upon  the  question  as  to  whether  it  is 
entitled  to  any  increase  whatsoever,  the  principal  question 
here  involved  is  whether  the  increases  sought,  affecting  cer- 
tain of  its  patrons  only,  are  fair,  and  whether  when  they  are 
called  upon  to  bear  the  entire  burden  of  the  increases  they  are 
being  required  to  do  more  than  their  proportionate  shaxe  to 
meet  the  increased  obligations  of  the  company  due  to  high 
and  rising  prices. 

In  the  year  1916  this  company  earned  from  its  railroad 
operations  a  gross  income  applicable  to  interest  charges  and 
dividends  of  $43,904.90.  In  1917,  owing  to  nonK)peration8 
due  to  labor  troubles,  the  company  showed  a  lo8s  from  rail- 
road operations  of  $2978.37;  in  the  year  1918  the  income 
from  railroad  operations  was  $21,053.84;  in  the  year  1919 
the  income  from  railroad  operations  was  $25,245.01. 

Some  portion  of  the  latter  figure  reflects  the  collection  of 
the  increased  fare  due  to  withdrawal  of  the  reduced  rate 
.„  tickets. 

f  In  1917  this  Commission  on  an  application  by  this  com- 

pany to  increase  its  capital  stock  caused  an  examination  to 
Jji  be  made  of  its  affairs,  which  resulted  in  a  report,  approved 

by  this  Commission,  that  the  reproduction  cost  of  the  items 
constituting  its  fixed  capital  was  $633,986.69 ;  the  deprecia- 
tion of  such  items  amounted  to  $81,857.39,  leaving  a  then 
actual  value  of  $552,129.30. 

Evidence  was  given  on  the  hearing  showing  the  correctness 
of  this  valuation  which  stands  undisputed  in  the  case. 
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The  booke  of  the  company  were  corrected  accordingly,  and 
ensuing  additions  and  deductions  from  the  fixed  capital  up 
to  and  including  December  31,  1919,  the  present  table  shows 
approximately  an  amount  on  which  this  respondent  ia  entitled 
to  fair  return,  as  follows : 


1693,501 
".....'       84.107. 


1637,61 

The  income  return  on  this  investment  for  the  paat  two 
years  has  been  somewhat  leee  than  4  per  cent.  The  average 
return  for  the  past  four  years  was  at  about  the  same  rate. 

Evidence  was  given  of  the  largely  increased  cost  of  all 
kinds  of  supplies  used  in  railway  operation,  together  with  a 
substantial  addition  in  w^ges  paid  for  labor. 

From  the  foregoing  it  is  quite  evident  that  the  proposed 
increase  in  fare,  affecting  as  it  does  only  a  portion  of  the 
line,  can  not  result  in  any  such  increase  of  return  on  the 
capital  invested  as  properly  to  be  considered  excessive. 

The  remaining  question  heretofore  suggested,  however, 
remains  for  consideration.  Has  it  been  shown  that  these 
increases,  local  in  their  application  and  imposing  the  burden 
of  producing  additional  revenue  on  certain  localities  only, 
are  fair,  taking  into  consideration  the  charges  of  the  com- 
pany elsewhere !  Is  undue  burden  being  imposed  upon  these 
localities  by  reason  of  the  rates  complained  of? 

As  to  the  Village  of  Brownville  a  ten  cents  fare  in  each 
direction  to  Watertown  is  being  charged,  as  always  has  been 
charged,  and  as  provided  for  in  the  franchise  for  one  way 
ride.  The  privilege  of  obtaining  a  return  ticket  for  fifteen 
cents,  however,  has  been  withdrawn. 

The  distance  between  the  center  of  die  village  of  Brown- 
ville and  the  business  center  of  the  city  of  Watertown,  at 
Public  Square,  which  probably  represents  the  length  of  the 
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average  ride  between  these  municipalities,  is  5^  miles.  The 
full  rate  charged  of  ten  cents  can  not  be  deemed  to  be  exces- 
sive when  we  bear  in  mind  this  probable  average  ride,  which 
might  be  increased  to  7  miles,  the  length  of  the  two  zones 
traversable  for  the  ten  cents  fare  from  any  point  in  Water- 
town  to  the  westerly  bounds  of  the  village  of  Brownville,  is 
at  the  rate  of  less  than  two  cents  a  mile. 

The  two  zones  farther  to  the  west  aggregate  only  3  miles 
in  length,  which  shows  whatever  distinction  there  is  as  to 
mileage  rate  charged  for  length  of  haul  is  entirely  in  favor 
of  the  Brownville  patrons  rather  than  against  them.  It  would 
seem,  therefore,  that  the  charge  of  ten  cents  straight  fare 
between  Brownville  and  Watertown  without  reduction  for 
return  trips,  is  within  reason  and  entirely  proper. 

As  to  the  village  of  Glen  Park,  however,  a  different  ques- 
tion arises.  It  lies  intermediate  Watertown  and  Brown- 
ville. A  major  portion  of  the  travel  between  Watertown  and 
Glen  Park  was  within  the  limits  of  the  former  first  zone,  for 
which  the  charge  was  five  cents.  Several  hundred  employees 
use  these  routes  daily,  living  in  Watertown  and  working  in 
the  mills  in  Glen  Park,  In  addition,  there  is  the  patronage 
of  the  villages  between  their  homes  and  business  places  in 
the  city. 

The  question  of  this  rate  of  fare  was  a  matter  of  adjudica- 
tion by  this  Commission  in  the  early  days  of  its  existence. 
By  its  decision  made  January  12,  1908,  reported  /  Pvhlic 
Service  Commission,  Second  DislHct  Reports,  240,  an 
increase  of  fare  from  five  to  ten  cents  was  held  to  be  unrea- 
sonable and  unjust  and  was  discontinued. 

The  previously  existing  zone  including  much  of  the  vil- 
lage of  Glen  Park  was  4^4  miles  in  length,  taking  into 
account  the  traversable  points  over  the  other  lines  of  the 
route  in  the  city  of  Watertown.  This,  of  course,  is  out  of  pro- 
portion to  the  other  zones  described,  and  the  shortening  of  its 
length  with  a  corresponding  increase  of  the  zone  next  to  the 
west  is  entirely  proper  in  order  to  avoid  undue  discrimination 
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between  Tazioua  pabvns  of  the  oompany.  On  the  other  hand 
it  would  seem  to  be  unfair  to  charge  ^e  Glen  Park  patrons 
for  transportation  to  Watertown  the  same  rates  throughout 
as  are  charged  to  Brownville  patrons  whose  average  trans- 
portation is  probably  two  miles  longer.  This  inequality  may 
be  equalized  by  diarging  the  former  fifteen  cents  for  the 
round  trip. 

The  situation  can  be  fairly  met  by  directing  the  sale  of 
return  trip  tickets  covering  transportation  between  all  points 
in  the  village  of  Glen  Park  and  the  city  of  Watertown  at 
fifteen  cents.  This  disposition  of  the  matter  will  fairly 
equalize  the  charges  as  between  the  residents  of  these 
respective  villages  as  to  each  other  and  as  to  the  other  patrons 
of  the  line. 

Chairman  Hill  and  Commissioners  Irvine  and  Van  Namee 
concur;  Conunissioner  Barhite  not  present. 
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In  the  Matter  of  the  Joint  Petition  of  Great  South  Bay 
Febbt  Company  and  Julius  Bindbim  as  to  the  railroad 
formerly  owned  by  the  Freeport  Railroad  Company. 
[Case  No.  7503.] 

Railroads  can  be  lawfully  operated  only  by  Railroad  Companies. 

A  ''Ferry  Company"  organized  under  the  Transportation  Corpora- 
tions Law  can  not  lawfully  operate  a  street  railroad. 

Decided  May  25,  1920. 

Kellogg,  Commissioner: 

On  the  receipt  and  reference  of  this  application  question 
arose  as  to  the  power  of  the  petitioner,  organized  under  the 
Transportation  Corporations  Law  as  a  "  Ferry  Company/' 
to  acquire  and  operate  a  street  railway. 

The  petitioner  heing  incorporated  for  that  purpose  operates 
a  ferry  between  Freeport  and  other  points  in  the  town  of 
Hempstead,  in  Nassau  county.  In  connection  with  this  ferry 
it  operated  for  several  years  a  street  railway  from  Front 
street  to  its  ferry  dock,  a  distance  of  1.25  miles. 

Connecting  with  this  railway  is  the  trolley  line  formerly 
owned  by  the  Freeport  Railroad  Company,  which  was  sold 
under  foreclosure  and  purchased  by  one  Julius  Bindrim, 
president  and  treasurer  of  the  petitioner,  and  later  trans 
ferred  to  this  petitioner.  This  addition  makes  the  total 
length  of  railroad  operated  by  the  petitioner  2.67  miles. 

The  petitioner  asks  the  approval  by  the  Commission  of 
j  11  the  operation  of  the  railroad  by  it,  and  also  the  approval  of 

Ihe  transfer  of  the  rights  and  franchises  of  the  Freeport 
Railroad  Company. 

A  hearing  was  designated  in  order  to  give  the  petitioner 
an  opportunity  to  present  any  arguments  it  might  wish 
l|  I  as  to  its  right  to  operate  the  railroad  in  question.     Its  attor- 

neys, however,  advised  the  Commission  that  they  would  be 


f:  I  unable  to  attend  for  several  weeks,  and  suggested  that  the 
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matter  be  disposed  of  without  such  hearing. 
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The  petitioner  i&  organized  as  a  ferry  company  under 
article  2  of  the  Transportation  Corporations  Law.  By  eeo- 
tion  4  contained  in  that  article  the  powers  of  a  ferry  com- 
pany are  limited  to  the  right  to  establish  and  maintain  ferries. 
There  is  no  authority  in  law  for  the  operation  of  a  railroad 
by  a  ferry  company.  Such  operation  is  clearly  vXira  vires. 
Railroads  can  be  operated  within  this  State  only  by  a  rail- 
road company.  [People  ex  ret  Westchester  St.  B.  R.  Co.  v. 
P.  8.  Com.  158  A.  D.  251 ;  New  York  Tetminal  Co.  v.  Onus, 
139  A.  D.  Ml;  Trojan  BaUway  Co.  v.  City  of  Troy,  125 
A.  D.  363.] 

A  corporation  can  not  exercise  powers  conferred  upon  cor- 
porations formed  under  laws  other  than  that  under  which  it 
itself  incorporated,  when  such  powers  are  not  included  among 
or  incidental  to  those  conferred  by  the  law  under  which  it 
is  organized.  [Public  Service  Commtsaion  v.  Rogers  Co. 
184  A.  D.  705;  People  ex  rd.  Cayuga  P.  Corp.  v.  P.  S. 
Comm.  &a6  N.  Y.  527.] 

The  contention  that  the  operation  of  the  railroad,  which 
is  over  two  and  one-half  miles  in  length,  traverses  the 
populous  village  of  Freeport,  and  on  which  fares  are  collected 
from  passOTigers  not  using  the  ferry,  is  merely  incidental 
to  the  ferry  operations,  ia  without  force.  The  railroad  is  a 
connecting  line  with  the  ferry,  and  not  merely  a  part  of  it. 

The  consent  of  this  Commission,  therefore,  can  not  be  given 
to  the  operation  of  this  railroad  by  a  company  having  no 
authority  under  the  law  to  operate  it,  and  the  petition  must 
therefore  be  denied.  The  formation  of  a  railroad  company 
under  the  provisions  of  law  would  seem  to  be  a  simple 
matter,  and  one  which  would  meet  the  situation. 

Chairman  Hill  and  Commissioners  Irvine  and  Van  Namee 
concur;  Commissioner  Barhite  not  present. 
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Petition  of  George  W.  Graves  of  Glens  Falls  under  chap- 
ter 667  of  the  laws  of  1915  for  a  certificate  of  public  con- 
venience and  necessity  for  the  operation  of  a  stage  route 
for  passengers  and  freight  by  auto  buses  in  the  city  of 
Glens  Falls,  it  being  proposed  that  the  route  shall  also  be 
operated  between  Glens  Falls  and  the  hamlet  of  Schroon 
Lake,  Essex  county.     [Case  No.  7662.] 

Automobile  lines  carrying  freight  only  do  not  require  the  consent  of 
the  local  authorities  or  the  certificate  of  this  Gonunission  under  sec- 
tions 25  and  26  of  Transportation  Corporations  Law. 

A  certificate  of  convenience  and  necessity  will  not  be  issued  to  a 
proposed  through  auto  bus  passenger  line,  where  transportation  between 
the  termini  of  the  proposed  line  may  be  had  over  the  local  lines  of 
existing  carriers,  by  transfers  between  such  local  lines. 

Decided  June  15,  1920. 
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Appea/rances: 

Hugh  8.  Lavery  for  the  applicant. 

James  McPhillips  and  C.  E.  Fitzgerald  for  the  Hudson 
Valley  Railway  Company,  The  Delaware  and  Hudson  Com- 
pany, the  Chestertown-Warrensburg  Stage  Company,  the 
Warrensburg-North  Creek  Stage  Company,  the  Riverside 
and  Schroon  Lake  Stage  Company,  and  the  Warrensburg- 
Glens  Falls  Express;  Chambers  &  Firm  (by  Mr.  Finn)  for 
the  Glens  Fallsr-Bolton  Stage  Line,  Inc. 

Kellogg,  Commissioner: 

Upon  the  hearing  in  this  matter  it  developed  that  the 
petitioner  desires  to  put  in  operation  both  passenger  and 
freight  auto  bus  lines  between  the  city  of  Glens  Falls  and 
the  unincorporated  village  of  Schroon  Lake,  a  distance  of 
about  forty-eight  miles.  He  proposes  to  operate  these  enter- 
prises separately,  the  freight  to  be  carried  in  vehicles  distinct 
from  the  buses  carrying  passengers. 

It  has  been  uniformly  held  by  .this  Commission  that  no 
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certificate  of  convenience  and  necessity  from  this  Commis- 
Bion  is  required  for  the  operation  of  a  line  carrying  freight 
exclusively.  This  interpretation  of  the  law  is  based  upon 
the  wording  of  sections  25  and  26  of  the  Transportation 
Corporations  Law,  in  connection  with  the  decision  of  the 
Supreme  Court  in  Public  Service  Commission  v.  Hurtgan, 
91  Misc.  433,  which  seems  to  limit  the  application  of  the 
sections  to  passenger  carrying  lines. 

Evidence  was  given  by  substantial  merchants  of  Glens 
Falls  and  Scbroon  Lake  to  the  effect  that  the  pres^it  trans- 
portation of  packages  and  parcels  was  inadequate,  and  that 
public  convenience  would  be  progressed  and  public  necessity 
served  by  granting  an  extension  of  permission  to  the  appli- 
cant to  carry  freight.  On  the  other  hand,  it  was  contended 
by  the  esrtablished  lines  that  the  present  service  was  ade- 
quate, which  contention  was  also  supported  by  certain  patrons 
from  Chestertown  and  Scbroon  La^e. 

This  mooted  question,  however,  need  not  be  considered 
and  decided  here  because  the  applicant,  if  he  sees  £t,  may 
establish  and  operate  without  our  certificate  his  freight  car- 
rying line,  as  under  his  plan  it  is  in  nowise  connected  with 
his  proposal  to  carry  passengers  by  other  vehicles. 

This  leaves  for  determination  a  question  only  as  to  whether 
the  passenger  traffic  on  the  proposed  route  is  at  present 
adequately  served. 

The  entire  route  is  covered  at  present  by  various  carriers, 
and  transportation  may  be  had  between  tiie  termini  of  the 
proposed  route  if  sufficient  changes  are  made. 

Commencing  at  Glens  Falls  and  running  northerly  to  Lake 
George,  a  distance  of  9  miles,  The  Ddaware  and  Hudson 
Company  operates  a  steam  railroad  transporting  passengers. 
Between  these  points  the  Hudson  Vall^  Railway  Company 
maintains  a  trolley  line  operating  a  two  hour  schedule 
throughout  the  year,  which  schedule  is  largely  increased  in 
the  summer  season.  The  GIctis  Falls-Bolton  Stage  Line 
also  operates  between  these  points.    The  Hudson  Valley  Rail- 
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way  Company  rendering  the  service  stated  extends  still  far- 
ther northerly  to  Warrensburg,  6  miles  beyond  Lake  George. 

Chestertown  is  an  unincorporated  village  about  twelve 
miles  northerly  of  Warrensburg.  There  is  a  stage  line 
between  it  and  Glens  Falls,  but  the  evidence  indicates  that 
its  operations  are  largely,  if  not  entirely,  confined  to  freight 
carrying,  and  it  does  not,  at  least  to  any  great  extent, 
transport  passengers. 

There  is,  however,  a  passenger  carrying  stage  route  which 
connects  with  the  Hudson  Valley  railway  at  Warrensburg, 
proceeding  northerly  to  Chestertown,  and  thence  westerly  to 
Riverside  and  North  Creek.  There  is  another  stage  route 
which  runs  from  Riverside  to  Schroon  Lake.  This  line 
progressing  easterly  retraces  the  course  of  the  Warrensburg- 
North  Creek  line  about  two  miles  to  Loon  Lake,  whence  it 
turns  northerly  and  proceeds  to  Schroon  Lake. 

During  the  summer  time  the  schedules  are  arranged  so 
that  passengers  may  make  connections  at  Loon  Lake  between 
these  stage  lines  going  in  either  direction.  On  unusual 
occasions  both  these  stage  lines  last  mentioned  are  over- 
crowded. This  occurs  only  a  few  days  of  each  year,  at  which 
time  additional  accommodations  are  supplied  by  the  owners. 

During  a  few  weeks  of  the  Summer  these  buses  run  well 
loaded,  but  still  usually  somewhat  short  of  capacity,  and 
during  the  remainder  of  the  year  the  travel  is  very  light, 
only  a  small  percentage  of  the  capacity  of  the  vehicles  being 
occupied. 

Although  a  transfer  is  necessary,  the  two  bus  lines  in 

I  question    give    adequate    facilities    for    transportation    of 

passengers  between  Schroon  Lake  and  Warraisburg,  and 
southerly  of  that  point  the  service  of  the  Hudson  Valley 
Railway  Company,  together  with  The  Delaware  and  Hudson 
Company,  and  the  Glens  Falls-Bolton  Stage  Line,  south  of 

11  Glens  Falls,  adequately  meet  all  demands. 

I  1 ;  Of  course  it  would  be  more  convenient  for  the  few  pas- 

sengers who  wish  to  make  the  through  trip  to  make  it  with- 
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out  transferring,  and  the  consequent  delay  which  frequently 
and  unavoidably  occurs.  Through  traffic,  however,  would  be 
very  slight  and  entirely  insufficient  to  maintain  the  line. 
It  would,  of  course,  if  permitted  to  operate,  derive  much  of 
its  revenue  from  passengers  carried  between  intermediate 
points  and  thus  be  in  direct  competition  with  some  one  or 
the  other  of  the  local  utilities  now  in  operation. 

It  has  been  lately  held  by  the  California  Railroad  Com- 
mission in  F.  A.  Wilson  &  Compcmy  P.  XJ.  R.  1920C,  635, 
decided  February  11,  1920,  that  a  certificate  to  operate  an 
auto  stage  service  will  not  be  granted  for  the  purpose  of 
affording  through  service  between  designated  points  where 
existing  lines  render  adequate  service  between  intermediate 
points. 

This  I  think  is  consistent  and  entirely  in  line  with  the 
practice  of  this  C!ommission  to  discourage  competition  where 
existing  lines  are  rendering  adequate  service,  and  the  posi- 
tion is  not  changed  by  the  fact  that  the  proposed  line  in 
question  asks  to  render  a  through  service  where  now  the 
through  trip  may  be  made  only  by  using  a  succession  of 
established  carriers. 

In  this,  as  in  other  cases,  competition  not  demanded  to 
serve  a  public  necessity  will  tend  toward  the  demoralization 
and  perhaps  destruction  of  the  facilities  now  enjoyed,  and 
thus  in  the  end  work  to  the  disadvantage  and  not  to  the 
convenience  of  the  public. 

Inasmuch,  therefore,  as  this  petitioner  would  be  entirely 
within  his  rights  to  carry  packages  and  freight  without  our 
certificate,  and  there  is  no  need  of  an  added  line  for  trans- 
portation of  passengers,  this  application  should  be  denied. 

It  has  been  thought  proper  to  dispose  of  this  matter  on 
the  merits.  The  certificate  of  this  Commission  could  not 
in  any  event  issue  under  present  conditions  as  it  appears 
that  no  consent  has  been  given  to  the  operation  of  this  line 
by  the  Village  of  Lake  George,  although  that  municipality 
has  brought  itself  within  the  provisions  of  section  26  of  the 
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Traiuportation  Corporations  Law,  pursuant  to  chapter  307 
of  the  laws  of  1919.  The  foregoiug  disposition  of  the  case 
renders  application  to  the  authorities  of  that  village 
unnecessary. 

Chairman  Hill  and  CommisBioners  Irvine  and  Van  Kamee 
concur;  Commissioner  Barhite  not  present. 


New  York,  Ontario  and  Western  Ey,  Co.      S09 

No.  DOT:  SOB 

Petition  of  the  New  York,  Ontario  and  Western  Raiit 
WAT  CoMFANT  under  section  54,  Railroad  Law,  for  con- 
sent to  the  discontinuance  of  its  Franklin  station  in 
Delaware  county,  or  mailing  it  a  ncm-agency  station, 
[Case  No.  7540.] 

AbuidoDinent  of  railroad  station: 

.Wliu,  on  a  petitkm  t«  abandon  a  station  or  make  ihe  same  a  non* 
ageocT  Mop,  it  appears  from  the  evidence  that  the  station  is  not  run 
at  ft  loss,  nor  are  any  extensive  esonomies  to  be  effected  by  its  discon- 
tinuance, and  that  no  public  convenience  is  served  by  such  abandon- 
ment, the  petition  will  be  denied. 

Decided  June  16,   1920. 


Appearances: 

C.  L.  AndTus,  3714  Grand  Central  Terminal,  New  York 
city,  as  attorney,  and  J.  H,  Nuelle,  Middletown,  general 
manager,  for  the  petitioner. 

H.  C.  and  B.  D.  Straiton,  Oxford,  (by  H.  C.  Stratton) 
as  attorneys  for  people  around  Franklin  Depot. 

A.  King,  Franklin  Depot,  Delaware  county,  in  person. 

Van  Namee,  Commissioner: 

The  Franklin  station  of  the  New  York,  Ontario  and 
Western  railroad,  whidi,  by  the  petition  in  this  matter  it 
was  proposed  to  abandon  or  to  make  a  non-agency  stop,  is 
situated  on  the  main  line  of  such  railroad  between  Walton 
and  Sidney  in  the  county  of  Delaware.  About  1.7  miles 
southeast  of  Franklin  station  is  situated  the  Merrickville 
station. 

The  Franklin  station  was  established  at  the  time  the 
railroad  was  built,  about  fifty  years  ago,  and  the  Merrick- 
ville station  after  being  for  some  time  abandoned  was 
reestablished  by  the  railroad  about  tan  years  ago. 
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The  proposition  in  this  case  is  to  abandon  the  Franklin 
station,  and  remove  the  business  to  Merrickville  station,  if 
necessary  making  the  Franklin  station  a  non-agency  station. 
Neither  station  is  surrounded  by  a  settlement  or  a  village. 

At  the  Franklin  station  there  is  a  general  store,  a  trestle 
for  unloading  coal,  and  a  feed  and  coal  business.  At  the 
Merrickville  station  there  is  a  general  store,  one  feed  store, 
and  open  coal  bine  for  the  receipt  of  coal.  The  sidings 
and  trackage  at  Franklin  are  the  more  extensive.  Most  of 
the  business  transacted  at  both  of  these  stations  comes  from 
the  village  of  Franklin,  situated  about  5.2  miles  from  either 
station  in  a  northerly  direction. 

The  evidence  shows  that  the  greater  part  of  the  rail- 
road transportation  business,  both  passenger  and  freight,  of 
the  village  of  Franklin,  a  hamlet  of  about  five  hun- 
dred population,  and  not  directly  reached  by  any  railroad, 
is  transacted  at  the  Franklin  station,  very  little  of  it  going 
to  Merrickville.  While  there  was  conflicting  evidence,  the 
majority  consensus  of  opinion  seems  to  be  that  the  road  from 
Franklin  to  both  of  these  stations  is  practically  the  same  as 
to  condition  and  as  to  grade:  both  are  country  roads. 
The  road  from  Franklin  to  the  Franklin  station  in  the 
Winter  is  apt  to  be  more  drifted  and  harder  to  break  open 
than  the  Merrickville  road  for  the  reason  that  the  road  to 
Franklin  station  in  some  places  is  through  a  rocky  cut  where 
the  snow  dtifts,  while  the  Merrickville  road  is  in  the  open 
fields,  and  those  desiring  to  use  the  road  can  go  through  the 
fields  around  the  deeper  drifts. 

The  railroad  in  presenting  its  case  gave  no  figures  as  to 
the  amount  of  business  at  the  Franklin  station,  nor  at  the 
Merrickville  station  to  which  the  business  of  Franklin  station 
is  proposed  to  be  removed.  The  only  reason  given  why  the 
Merrickville  station  is  preferable,  from  the  railroad's 
point  of  view,  is  that  the  grade  approaching  the  Franklin 
station  from  the  south  is  slightly  heavier  than  at  the  Merrick- 
ville station.     The  evidence  shows  that  there  are  three  north- 
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bound  passenger  train  stops  and  one  flag  stop  and  three 
southbound  passenger  train  stops  during  the  day  at  each 
station. 

It  was  brought  out  by  the  evidence  of  those  opposed  to  a 
removal  of  the  station  that  the  expense  of  maintaining  the 
Franklin  station  is:  one  station  master  and  a  tel^raph 
operator,  the  combined  wages  of  both  being  about  $240,  while 
at  the  Merrickville  station  there  is  but  one  station  master 
whose  salary  is  $95  per  month.  The  other  expenses,  such  ais 
heat,  fuel,  and  light,  are  practically  the  same  for  each  station. 

The  abondonment  of  the  Franklin  station  or  making 
it  a  non*agency  stop  would  effect  a  saving  to  the  railroad 
of  not  more  than  $1000  yearly,  to  offset  which  an  expense 
must  be  incurred  by  the  railroad  in  the  construction  of  coal 
trestles  and  additional  sidings  at  Merrickville. 

Evidence  was  presented  to  show  that  the  receipts  of  the 
Franklin  station  for  passengers,  freight,  and  express  of  all 
kinds  during  the  year  ended  March  31,  1920,  was  $47,991.99. 
Evidence  was  also  presented  that  the  owner  of  the  general 
store  at  Franklin  and  the  owner  of  the  feed  and  coal  busi- 
ness had  established  their  business  at  this  plaee  because  it 
was  a  station  stop,  and  for  that  reason  people  came  to  that 
locality,  and  in  that  way  it  brought  business  to  them. 

The  mail  contract  for  the  village  of  Franklin  calls  for 
the  delivery  of  mail  at  Franklin  station,  and  the  mail  is  also 
delivered  from  this  point  to  Trout  Creek,  a  hamlet  of 
approximately  100  people,  about  six  miles  away  in  a  south- 
westerly direction,  and  to  Treadwell,  eight  miles  away  in 
a  northeasterly  direction.  These  hamlets  are  not  reached 
by  a  railroad,  and  if  Franklin  station  is  abolished  their 
inhabitants  will  be  compelled  to  travel  about  two  miles 
farther  to  reach  a  station  on  this  railroad. 

The  railroad  presented  a  petition  favoring  its  request  in 
this  matter,  on  which  were  72  names,  among  them  being 
approximately  15  of  the  business  men  of  the  village  of 
Franklin.     In  opposition  a  petition  was  presented  contain- 
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ing  280  names,  among  them  being  the  names  of  17  of  the 
business  men  of  the  village  of  Franklin,  and  practically  all 
of  the  business  interests  of  the  hamlets  of  Treadwell  and 
Trout  Creek,  and  all  the  farmers  in  the  vicinity  of  Franklin 
station. 

The  manager  of  the  Franklin  Dairy  Company  which  does 
the  largest  business  with  the  railroad  of  any  interest  in 
the  village  of  Franklin  gave  evidence  that  tended  to  show 
that  he  preferred  the  use  of  the  Franklin  station  to  the 
Merrickville  station.  As  a  matter  of  fact,  both  of  these 
stations  are  open  at  the  present  time  to  the  people  in  the 
vicinity  who  wish  to  use  the  railroad  either  for  carry- 
ing passengers  or  receiving  freight.  The  fact  that  most  of 
the  business  has  for  a  number  of  years  been  brought  to  the 
Franklin  station  tends  to  show  that  the  people  prefer  that 
station  to  the  Merrickville  statioiL 

The  opinion  of  the  majority  in  the  neighborhood,  as  shown 
by  the  petition,  seems  to  be  in  favor  of  retaining  the  Franklin 
station,  and  the  income  proves  the  station  to  be  not  an 
unprofitable  ona  The  economies  to  be  effected  by  the  rail- 
road if  the  proposed  change  is  made  are  small,  especially 
when  the  amount  of  business  now  done  at  this  station  is 
considered.  No  good  reason  seems  to  be  presented  for  the 
changa  The  station  is  not  run  at  a  loss;  no  extensive 
economies  are  to  be  effected  by  its  discontinuance;  nor  is 
there  any  public  convenience  served  by  its  abandonment, 
or  by  making  it  a  non-agency  stop  and  diverting  the  business 
to  Merrickville. 

It  is  but  fair  to  the  railroad  to  say  that  the  matter  was 
evidently  presented  to  the  Commission  by  it  at  the  request 
of  the  signers  of  the  petition  for  the  abolition  of  the  station, 
and  that  upon  the  development  of  the  opposition  manifested 
at  the  hearing  and  the  presentation  of  the  petition  filed 
against  the  moving  of  the  station,  far  outnumbering  that  in 
favor  of  its  abolition,  the  railroad  did  not  press  very  heavily 
for  a  favorable  consideration  of  its  request. 
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In  view  of  all  these  facts,  and  for  the  reasons  above  stated, 
the  petition  is  denied.  An  order  has  been  entered 
accordingly. 

Chairman  HiU  and  Commissioners  Irvine  and  Kellogg 
concur;  Commissioner  Barhite  not  present. 
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Petition  or  c(»nplaint  of  Fulton  Fuel  and  Light  Com- 
pany under  sections  71  and  72,  Public  Service  Commis- 
sions Law,  asking  that  said  company  may  be  allowed  to 
charge  increased  rates  for  gas  in  the  city  of  Fulton  and 
town  of  Granby,  Oswego  county.       [Case  No.  7508.] 

Basic  rate  for  ga»  in  the  city  of  Fulton  and  town  of  Granby,  Oswego 
county,  increased  to  $2.60  per  thousand  cubic  feet  with  discount  of 
ten  cents  per  thousand  cubic  feet  for  prompt  pa3mient. 

A  mininMim  charge  and  a  service  charge  should  not  be  allowed  on  the 
same  schedule;  in  this  instance  the  service  charge  is  deemed  to  fit  the 
conditions  best,  and  one  of  35  cents  per  meter  is  allowed. 

Decided  June  15,  1920. 

Appecunmces: 

Addison  D,  Mernfy  attorney,  706  Dillaye  Building, 
Syracuse. 

CarZ  BiddlebergeTy  manager,  Fulton,  for  the  Fulton  Fuel 
and  Light  Company. 

Van  Nambb,  Commissioner: 

On  May  3,  1920,  the  Fulton  Fuel  and  Light  Company 
filed  with  the  Commission  a  petition  asking  to  be  allowed  to 
increase  the  schedule  of  charges  for  gas  consumed  by  its 
customers.  At  the  time  of  the  petition  the  rates  were  as 
follows : 

Fint  aOOO  ou.ft $2.10  per  M  oa.ft. 

Next  3000  eu.H $1.85  per  M  ou.ft 

Next  MOO  ott.ft $1.60  per  M  ai.ft 

All  oyer  10,000  ou.ft $1 .10  per  M  oaJt. 

A  discount  of  1  cent  per  hundred  cu.ft.  was  allowed  for 
prompt  payment. 

In  addition  there  was  a  service  charge  of  25  cents  per 
meter  per  month  and  a  minimum  charge  of  $1  per  month 
for  meter,  except  in  certain  instances. 

The  rates  proposed  to  be  charged  by  the  new  schedule 
were: 

First  10.000  ou.ft $2.40  per  M  cu.ft. 

Next  10.000  ou.ft $1.80  per  M  cu.ft. 

Allover  20,000  ou.ft $1.25  per  M  ou.ft. 
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with  a  peoialty  of  10  per  ceat  on  all  bills  if  not  paid  by  the 
10th  of  the  month  following  that  in  which  the  gas  is  used. 
The  service  charge  of  25  cents  and  the  minimum  charge  of 
$1  now  existing  are  continued. 

Due  notice  of  a  hearing  was  published  in  the  local  papers, 
and  written  notice  was  sent  to  the  Mayor  and  Corporation 
Counsel  of  the  City  of  Fulton.  A  hearing  was  held  in  the 
city  of  Fulton  on  Saturday,  May  22,  1920.  Aside  from 
the  appearances  for  the  company,  noted  above,  no  one 
appeared. 

This  case  is  really  a  continuation  of  case  "No.  6460,  which 
was  a  complaint  by  Victor  C.  Lewis  as  Mayor  of  the  City 
of  Fulton  against  the  company  both  as  to  rates  and  service. 
By  an  order  entered  the  23rd  day  of  March,  1920,  certain 
suggestions  were  made  as  to  improvements  in  the  s^rice, 
but  the  company  was  allowed  to  continue  the  rates  then  in 
effect,  an  increase  in  which  is  asked  by  the  company  in  this 
petition. 

The  following  table  shows  the  revenues  and  revenue 
deductions  for  the  years  1917,  1918,  and  1919,  and  the  first 
three  months  of  1920.  Part  of  the  year  1918,  and  the  whole 
of  1919,  and  the  three  months  of  1920  are  under  the  rates 
now  in  existence: 
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If  the  rates  remain  at  the  present  figare,  and  expenses  do 
not  increase,  the  company  is  faced  with  a  substantial  deficit 
at  the  end  of  the  present  year.  Whatever  increase  in 
revenue  is  seen  in  the  last  two  years  is  almost  entirely  due 
to  the  increase  in  rates.  Operating  expenses  have  steadily 
increased.  The  great  increase  in  expenses  of  1918  over 
1917  was  due  to  causes  affecting  in  like  manner  all  other 
companies  manufacturing  artifi.cial  gas.  The  chief  items 
of  increase  were  in  coal  and  in  labor.  There  are  small 
increases  in  a  number  of  items,  the  only  notable  amounts 
being  due  to  the  eflports  of  commercial  development  which 
appear  to  be  yielding  results.  The  consumption  seems  to 
have  increased  about  10  per  cent  so  far  in  1920  over  the 
corresponding  period  in  1919. 

The  items  of  general  amortization  in  1918  were  $&43.2^3 ; 
in  1919  they  become  $2637.26.  This  was  due  to  change 
in  the  plan.  Formerly  the  charge  was  made  at  2  cents  per 
lihousand  cubic  feet  of  gas  accounted  for.  This  was  increased 
to  10  cents.  This  method  of  providing  for  depreciation  is 
certainly  open  to  criticism,  but  the  total  amount  charged  to 
this  account  can  not  be  criticised.  It  is  less  than  2  per  cent 
of  the  probable  value  of  the  plant. 

The  increase  of  labor  costs  for  the  first  three  months  of 
1920  over  a  corresponding  period  of  1919  is  over  90  per 
cent  which  is  partially  accounted  for  by  the  extra  severe 
Winter  of  1920,  and  the  item  of  $775.50  for  expense  of 
soliciting  new  business  which  was  undertaken  by  the  com- 
pany in  a^  effort  to  increase  its  sales.  As  mentioned  above, 
this  expenditure  seems  to  be  justified  by  results.  That  the 
company  is  doing  the  amount  of  business  to  be  expected  is 
shown  by  the  fact  that  the  present  consumption  in  Fulton 
is  not  greatly  disproportionate  to  the  consumption  in  other 
cities  in  this  district  of  about  the  same  size. 

The  generating  plant  of  the  petitioner  has  no  side  track 
facilities.  Coal  has  to  be  handled  by  trucks  a  considerable 
distance,  with  resulting  enhanc^nent  of  cost  of  approxi- 
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mately  $1  per  ton.  There  are  phjslc&l  di£ScuItiee  in  tlie 
way  of  procuring  proper  side  track  facilities,  but  it  is  In 
evidence  that  the  company  has  been  making  efforts  to  remedy 
.  the  condition  and  expects  Boon  to  make  an  application  to 
the  Commission  to  increase  ita  stock  to  cover  necessary 
expenditures.  This  relief,  however,  is  not  in  sight  for  this 
year,  and  this  expense  will  therefore  continue. 

In  general,  the  production  costs  of  this  company  are  not 
disproportionate  to  other  companies  of  its  size  throughout  the 
State; 

The  gafl  sales  for  1919  amounted  to  24,910,700  cu-ft. 
The  first  three  months  of  1920  show  gas  sales  of  6,828,600 
cu.ft.,  or  at  the  yearly  rate  of  27,402,000  cu.ft. ;  about  a  10 
per  cent  increase  over  the  sales  of  1920,  but  not  enough  at  the 
present  rates  materially  to  affect  tihe  total  revraues. 

The  population  of  I\ilton  is  approximately  14,000,  and 
inoreasea  slowly  so  that  the  prospect  of  any  large  increase 
in  the  near  future  is  not  encouraging. 

The  company  in  its  proposed  schedule  of  rates  includee 
both  a  service  charge  of  25  cents  per  month  per  meter  and 
a  minimum  charge  of  $1  per  month  per  meter,  the  latter 
charge  being  absorbed  if  the  monthly  dmsumption  charge 
equals  or  exceeds  it.  lliese  two  charges  are  intended  for 
the  same  pnrpose,  namely,  to  reimburse  the  ctnnpeny  for 
costs  incurred  r^ardless  of  whether  the  consumer  uses  any 
gas  or  not.  Therefore,  both  charges  should  not  appear  on 
the  same  schedule,  and  one  should  be  eliminated.  In  the 
present  case,  the  revenue  derived  solely  from  this  minimum 
charge  would  be  unquestionably  very  small  as  with  gas  at 
$2.40  net  per  thousand  cubic  feet  and  a  minimum  charge  of 
$1  per  month,  it  would  only  require  a  consumption  of 
slightly  more  than  four  hundred  cubic  feet  per  month  before 
the  charge  would  he  absorbed.  No  evidence  was  submitted 
to  show  what  the  revenue  due  solely  to  minimum  charge 
wonld  be  under  the  proposed  rates.  The  minimum  chaJ^ 
will  therefore  be  disallowed,  and  the  company  allowed  to 
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increase  its  service  charge  10  cents  per  month  per  meter 
to  compensate  for  loss  of  revenue  dne  to  the  elimination  of 
the  minimum  charge.  As  there  are  approximately  1561 
meters  in  service,  this  would  provide  an  increase  in  revenue 
amounting  to  $156.10  per  month. 

The  company  gave  evidence  to  show  that  the  average  gross 
revenue  per  thousand  cubic  feet  under  the  rates  proposed 
would  be  $2.85,  and  this  appears  reasonable.  Applying  this 
to  the  actual  sales  for  the  first  three  months  of  1920  would 
give  a  revenue  from  sales  of  $16,039.93  if  the  proposed 
rates  had  been  in  effect.  The  gross  revenue  for  January, 
February,  and  March  of  1920  would  then  have  been — 

Sales  of  ffas 116,089.98 

Service  cnarge 1 ,170.75 

Additional  service  charge 468.80 

Sales  of  residuals 2,890.02 

Gross  revenue  $20,569.90 

The  company's  exhibit  No.  1  shows  the  actual  operating 
revenue  for  the  three  months  of  $17,110.22,  and  it  was 
further  testified  that  the  cost  of  coal  would  be  $8.25  after 
June  1st,  an  increase  of  20  per  cent  over  the  cost  of  the 
first  three  months  now  being  examined  when  the  average 
cost  of  the  coal  was  $6.88  per  ton. 

Allowing  all  other  costs  to  remain  stationary,  but  apply- 
ing the  increase  in  the  cost  of  coal  to  the  expenses  for  these 
three  months,  the  total  cost  would  have  been  increased  by 
$1432.14,  and  the  total  expenses  would  then  have  been — 

Operating  expenses    |17, 110.22 

Bztra  coal  cost 1,482.14 

Taxes    826.00 

DncoUectlble  bills 75.00 

loUl  expenses |19,442.86 

Assuming  a  gross  revenue  for  the  three  months  of 
$20,569.90,  and  total  expenses  $19,442.36,  would  leave 
available  for  interest,  dividends,  and  surplus  $1127.54. 
This  would  be  $4510.16  for  the  year.  With  these  figures  it 
is  unnecessary  to  endeavor  to  reach  an  exact  or  even  an 
approximate  valuation.  The  fixed  capital  is  carried  on  the 
books  of  the  company  as  $294,084.45  as  of  March  31,  1920. 
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In  its  report  for  the  year  1919  the  company  presents  an 
inventory  with  a  total  of  $250,393. 39,  with  certain  items 
for  contingencies  and  omissions  for  ^^non-physical  values'' 
amounting  to  about  $55,000.  Deducting  these  items  an 
approximate  value  of  $200,000  is  arrived  at.  This  includes 
about  $17,000  for  working  capital,  materials  and  supplies. 

The  income  of  the  company  for  1917  shows  a  return  of 
only  9%  per  cent  on  $100,000  or  about  4%  per  cent  on 
probable  value;  that  for  1918  shows  about  3V^  per  cent  on 
probable  value;  for  1919  about  2%  per  cent,  while  the 
income  on  the  present  rates,  if  applied  throughout  the  year 
1920  on  the  basis  of  the  return  shown  for  the  first  tiiree 
months  of  that  year  would  show  a  quite  substantial  deficit. 

If  the  rates  requested  had  been  in  effect  for  the  first  three 
months  of  1920,  and  allowing  for  the  increase  in  the  cost 
of  coal,  the  company  would  have  had  available  less  than 
$1200  for  the  period  for  interest,  dividends,  surplus,  or  at 
that  rate  lihroughout  the  year  of  $4510.16. 

The  property  is  certainly  worth  not  less  than  $100,000 
and  this  income  would  be  but  a  return  of  4.51  per  cent  on 
that  valuation,  or  2.25  per  cent  on  the  probable  value  of 
the  property. 

It  would  seem,  therefore,  that  the  increase  in  the  rates 
asked  for  is  reasonable  and  should  be  allowed. 

Some  criticism  might  be  made  on  account  of  the  large 
proportion  of  the  consumers  of  IJhe  company  who  by  the 
proposed  rates  are  included  in  the  first  block,  but  while  the 
proportionate  increase  is  very  heavy  in  some  cases  the  results 
do  not  seem  to  give  by  any  means  a  too  large  return  to  the 
company.  At  the  present  time  costs  are  so  high  it  seems 
best  not  to  fix  a  rate  in  this  case  for  a  period  of  three  years, 
but  to  fix  it  at  a  period  of  one  year  and  until  further  order 
of  the  Commission. 

With  respect  to  the  proposed  penalty  of  10  per  cent 
to  be  added  to  the  rate  if  bills  are  not  paid  by  the 
10th  of  the  month  following  that  in  which  the  gas  is 
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used,  we  believe  it  to  be  better  practice  to  conform  to 
the  method  of  extending  the  privilege  of  a  discount  for 
prompt  payment  as  in  the  schedules  proposed  to  be  super- 
seded, rather  than  to  attempt  the  imposition  of  a  penalty  for 
default  in  prompt  payment.  The  penalty  clause  will  there- 
fore be  disallowed  from  the  rate  schedule,  and  the  company 
will  be  allowed  to  provide  in  place  thereof  an  addition  to 
the  proposed  rate  of  10  cents  per  thousand  cubic  feet  with 
a  corresponding  discount  for  prompt  payment. 

An  order  should  therefore  be  made  permitting  the  increase 
in  rates  as  outlined  in  this  opinion. 

Chairman  Hill  and  Commissioners  Irvine  and  Kellogg 
eoncur ;  Commissioner  Barhite  absent. 
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In  the  Matter  of  the  Oomplaint  of  John  J.  A»  Roqebs  of 
the  Incorporated  Village  of  Hempstead,  Nassau  county, 
against  Nassau  and  Suffolk  Lighting  Company  in 
respect  to  service  pipe  connection  for  gas  at  his  residence 
in  said  village.     [Case  No.  7479.] 

Where  a  prospective  cuatomer,  entitled  to  service  from  a  gas  com- 
pany under  the  law,  makes  written  demand  for  such  service  to  a  build- 
ing not  connected  with  the  gas  main,  he  must,  if  required  hy  the  com- 
pany, deposit  a  sum  sufficient  to  pay  the  cost  of  laying  tb«  service  pipe 
from  the  street  line  to  the  meter. 

The  company  can  not  make  any  profit  on  the  transaction,  and  it  is 
not  entitled  to  enforce  a  flat  charge  therefor.  It  can  only  properly 
retain  or  collect  the  reasonable  cost  of  the  instaUation  actually  incurred. 

Decided  June  17,  1920. 

Appearances: 

John  J.  A.  Rogers,  972  Forest  avenue,  Kidgewood,  Queens 
county,  complainant,  in  person. 

Henry  MacDonaid,  149  Broadway,  New  York  city,  for 
respondent 

Kellogg,  Commissioner: 

This  complaint  is  based  upon  the  failure  of  the  respondent 
to  furnish  gas  to  the  complainant  at  his  premises  No.  132 
Terraoe  avenue  in  Hempstead. 

Hearing  was  had  before  Commissioner  Barhite  of  this 
Commission,  and  on  account  of  his  illness  and  the  desira- 
bility of  an  early  decision,  the  matter  has  been  referred  to 
me  for  opinion. 

It  appears  from  the  evidence  that  this  complainant  owning 
premises  in  Hempstead  applied  at  the  oflSce  of  the  respondent 
at  Mineola  for  gas  service.  He  deposited  $10  with  the 
young  lady  in  charge,  taking  a  temporary  receipt,  for  which 
thereafter  the  regular  receipt  of  the  company  was  substi- 
tuted. This  money  was  paid,  as  stated  in  both  receipts, 
for  ^^ meter  deposit".  This  deposit  undoubtedly  was  made 
11 
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under  section  63  of  the  Transportation  Corporations  Law 
as  security  for  payment  of  gas  to  be  consumed. 

The  premises  in  question  had  not  yet  been  connected  with 
the  street  main,  and  controversy  arose  between  the  parties 
when  the  company  demanded  payment  to  it  of  $25.20  for 
laying  of  the  service  main  from  the  curb,  a  distance  of 
42  feet.  The  amount  was  claimed  to  be  unreasonable  by 
the  complainant  who  stated  that  a  plumber  by  the  name  of 
Gaffney  had  offered  to  perform  the  service  for  the  sum 
of  $12. 

The  company  at  first  refused  to  permit  the  plumber  in 
question  to  make  the  connection  for  the  reason  that  it  could 
not  be  done  profitably  for  that  amount.  This,  however, 
would  seem  to  be  no  adequate  reason,  as  the  cost  of  the 
installation  would  be  a  matter  entirely  between  the  plumber 
and  the  complainant,  and  would  not  be  any  affair  of  the 
respondent  if  the  work  were  properly  done. 

Toward  the  close  of  the  hearing  the  company's  superin- 
tendent agreed  that  the  work  might  be  done  by  a  plumber 
employed  by  the  complainant  if  done  properly  and  under  the 
supervision  of  the  respondent,  and  stated  that  it  would 
arrange  to  have  a  representative  present  to  supervise  the 
work  on  twenty-four  hours  notice. 

The  main  in  question  is  what  is  known  as  a  high  pressure 
main,  sustaining  a  pressure  of  fifty  pounds  to  the  square 
inch,  and  connections  with  it  would  have  to  be  made  with 
care  and  the  observance  of  certain  precautions  in  order  to 
avoid  danger. 

The  rights  of  the  parties  in  this  connection  are  fixed  by 
section  62  of  the  Transportation  Corporations  Law.  The 
complainant  owning  premises  within  100  feet  of  tlhe  main 
of  the  respondent  is  entitled  to  be  supplied  with  gas  upon 
making  a  deposit  to  secure  payment  for  consumption  thereof, 
which  he  did.  This  right,  however,  is  subject  to  the  fol- 
lowing further  limitation  contained  in  this  section.  He  is 
not  entitled  to  the  gas  supply  unless  he  "  if  required,  shall 
deposit  in  advance  with  the  corporation  a  sum  of  laonej 
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suflScient  to  pay  the  cost  of  his  portion  of  the  pipe  •  .  . 
required  to  be  laid,  and  the  expense  of  laying  such  portion  ". 

The  ''portion''  under  this  statute  to  be  paid  for  by  the 
applicant  has  been  held  by  the  Attorney-General,  in  a  well 
reasoned  opinion,  to  be  that  portion  of  the  pipe  from  the 
street  line  to  the  building  to  be  furnished  wilih  gas,  and  that 
it  is  the  duty  of  the  company  to  pay  the  cost  of  laying 
service  pipes  from  its  main  to  the  street  line.  (See  Report 
of  the  Attorney-General  of  1906,  p.  424.) 

It  is  quite  true  that  in  previous  decisions  of  this  Com- 
mission it  has  been  asserted  that  the  proper  portion  of 
the  expense  of  laying  a  service  main,  to  be  borne  by  the  pros- 
pective customer,  is  that  portion  thereof  between  the  curb 
and  his  building.  This  was  held  in  Simpson  v.  Buffalo 
Oas  Co.  2  P.  S.  C.  2nd  D.  Eep.  531,  and  was  followed  as 
a  general  proposition  in  Draaiey  v.  Central  Hudson  Oas  and 
Electric  Co.  5  P.  S.  C.  2nd  D.  Rep.  334.  The  Simpson 
decision  is  based  upon  the  principle  as  stated  therein : 

The  pipe  laid  in  the  street  becomea  the  property  of  the  company 
and  is  included  in  its  schedule  of  asaeta.  The  pipe  laid  on  private 
ground  becomes  the  property  of  the  consumer  and  can  be  moved  or 
removed  by  him  without  hindrance  by  the  company. 

This  would  seem  to  be  the  correct  principle,  but  the 
application  is  not  exact  The  curb  is  not  the  line  of 
demarkation  between  the  private  ground  in  which  the  pipe 
becomes  the  property  of  the  consumer  and  the  public  street 
where  the  pipe  remains  the  property  of  the  utility  company. 
The  entire  pipe  line  within  the  confines  of  the  street,  of 
which  Ifhe  sidewalks  must  be  deemed  a  part,  remains  the 
property  of  the  gas  company,  and  it  alone  has  authority 
under  the  law  to  make  excavations  to  lay  it.  It  would  seem 
that  the  language  of  the  statute,  therefore,  in  apportioning 
the  expense  of  installation  of  a  service  line,  and  in  speaking 
of  the  word  "portion"  in  connection  with  the  cost  to  each 
of  the  parties,  must  be  construed  as  intending  to  cast  the 
burden  of  construction  upon  the  parties  respectively  of  the 
portions  owned  by  each. 
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In  view  of  the  acrimony  displayed  upon  the  hearing,  it  is 
quite  probable  that  the  parties  can  not  agree  on  any  prac- 
tical mode  of  operation  looking  to  the  construction  of  this 
service  pipe,  partly  by  the  company  to  the  street  line,  and 
the  remainder  by  an  employee  of  the  complainant.  In 
view  of  this  attitude  of  lihe  parties  which  is  somewhat 
deplorable,  it  seems  necessary  that  the  provisions  of  the 
statute  governing  this  situation  should  be  applied  so  far  as 
the  order  of  this  Commission  is  concerned. 

The  tariff  filed  by  the  respondent  effective  February  20, 
1920,  provides  for  a  charge  of  60  cents  per  lineal  foot  from 
the  street  line  at  the  curb  to  the  meter  inlet.  Computation 
of  this  charge  for  42  feet  resulted  in  the  demand  for  $25.20, 
which  made  the  trouble. 

The  filing  of  a  tariff  providing  for  the  payment  of  a 
definite  sum  can  not  alter  the  provisions  of  the  statute 
requiring  the  service  pipe  to  be  constructed  at  cost.  The 
company  is  not  entitled  to  make  any  profit  on  this  opera- 
tion. (Simpson  v.  Buffalo  Oas  Co,  supra,  p.  545.)  Neither 
should  the  applicant  be  charged  for  construction  of  Ibis 
service  pipe  between  the  curb  and  the  street  line.  The  side- 
walk is  a  portion  of  the  street  (Svlliv<m  Adv.  Co.  v.  City 
of  New  York,  61  Misc.  425,  429,)  and  the  company  under 
the  statute,  as  correctly  interpreted  by  the  Attorney-General, 
must  defray  the  cost  of  laying  the  pipe  under  the  sidewalk 
as  well  as  under  the  vehicle  traveled  part  of  the  street. 

The  amotmt  of  sixty  cents  a  lineal  foot  demanded  by 
the  respondent  does  not  appear  from  the  evidence  to  be 
unreasonable  as  a  basis  for  computing  the  amount  of  a 
proper  deposit. 

Excluding  the  cost  of  construction  under  the  sidewalk, 
a  deposit  of  $20  will  be  ample  to  comply  with  the  provisions 
of  the  statute,  and  to  secure  the  respondent  for  the  reason- 
able cost  of  construction.  If  the  cost  be  less,  the  com- 
plainant is  entitled  to  a  return  of  the  balance  unexpended. 

Chairman  Hill  and  Commissioners  Irvine  and  Van 
]!^amee  concur ;  Commissioner  Baihite  not  present. 
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Petition  of  Niagara  and  Erie  Power  Company  tinder  sec- 
tion 68,  Public  Service  CommiflBions  Law,  for  permission 
to  construct  an  electric  plant  (extension)  in  the  town  of 
Dunkirk,  Chautauqua  county,  and  for  approval  of  a 
franchise  therefor  received  from  said  town.  [Case 
No.  7527.] 

The  local  authorities  of  the  Town  of  Dunkirk  in  granting  a  consent 
or  franchise  to  a  lighting  corporation  for  permission  to  erect  and  main- 
tain wires  and  poles  for  conducting  and  distributing  electricity  over 
and  under  the  streets  and  public  places  of  the  town,  pursuant  to  the 
provisions  of  section  Gl  of  the  Transportation  Corporations  Law, 
imposed  conditions  which  forbade  the  lighting  company  to  furnish  cur- 
rent to  consumers  whose  requirements  for  power  are  less  than  75  kw.; 
required  the  company  to  furnish  current  to  consumers  requiring  75  kw. 
or  more,  providing  the  company  wiU  receive  a  reasonable  return  upon 
the  necessary  investment ;  and  prohibited  the  company  from  furnishing 
current  to  others  for  redistribution  except  to  the  Board  of  Water  Com- 
missioners of  the  City  of  Dunkirk. 

Held,  that  such  conditions  are  unreasonable  and  therefore  not  within 
the  power  of  the  local  authorities  to  impose. 

Decided  June  15,  1020. 

Appearances: 

Strebel,  Carey,  Tuhbs  dk  Seals  (by  E.  S.  Tucker) ,  Marine 
Trust  Building,  BuflFalo,  for  petitioner. 

Henry  Waldorf,  Temple  street,  Dunkirk,  Town  Superin- 
tendent of  Highways,  Town  of  Dunkirk. 

Hill,  Chairman: 

This  is  a  petition  und-er  section  68,  Public  Service  Com- 
missions Law,  for  permission  to  the  applicant  to  construct 
in  the  town  of  Dunkirk,  Chautauqua  county,  an  electric 
plant  for  transmitting  and  furnishing  to  the  public  elec- 
tricity for  light,  heat,  or  power,  and  for  approval  of  the 
exercise  of  the  rights  and  privileges  under  a  franchise 
granted  to  said  company  by  the  Town  Board  of  the  Town 
of  Dunkirk  March  9,  1920. 
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By  this  franchise  pennisBion  is  given  to  the  Niagara 
and  Erie  Power  Company  to  construct,  maintain,  and 
operate  neceeeary  conduits,  wires,  etc,  in,  through,  upon, 
under,  and  across  all  of  the  streets,  alleys,  highways,  and 
public  waya  of  the  town  of  Dunkirk,  for  the  purpose  of 
transmitting  electric  power  in  and  through  said  town,  and 
for  the  purpose  of  using,  distributing,  and  furnishing  elec- 
tricity for  light,  heat,  or  power  to  the  said  town  of  Dunkirk 
and  the  inhabitants  thereof. 

Certain  conditions  are  embodied  in  the  so  called  franchise 
which  are  unusual  in  character  and  require  particular 
consideration,  and  in  explaining  the  meaning  of  these  con- 
ditions it  should  be  stated  that  the  city  of  Dunkirk  is  con- 
tiguous to  the  town  of  Dunkirk,  and  the  permission  and 
consent  relate  only  to  the  town,  which  practically  surrounds 
the  city.  The  City  of  Dunkirk  operates  a  municipal  electric 
plant  for  both  city  and  commercial  purposes,  and  this 
applicant  furnishes  electric  current  to  the  city  plant  for 
it®  operations.  It  seems  that  the  municipal  plant  desires  to 
extend  its  activities  outside  of  the  city  info  the  town. 

The  conditions  to  which  reference  baa  been  made  are: 
(a)  that  the  applicant  shall  not  sell  or  distribute  electric 
current  to  any  consumer  in  the  town  of  Dunkirk  whose 
requirements  for  power  are  less  than  75  tw. ;  (6)  that  tht 
applicant  company  will,  upon  the  written  request  of  the 
Board  of  Water  Commissioners  of  the  City  of  Dunkirli 
(fiaid  board  being  the  controllers  of  the  municipal  lightb^ 
plant),  furnish  current  to  any  consumer  in  the  town  of  Dun- 
kirk whose  requirements  for  power  are  75  kw.  or  more, 
"  providing  the  company  will  receive  a  reasonable  return  upor 
the  necessary  investment";  (c)  the  applicant  is  prohibitet 
from  selling  or  furnishing  electric  current  to  any  person 
combination  of  persons,  corporation,  or  combination  of  cor 
porations  which  shall  redistribute  same  or  any  part  thereof 
except  to  the  Board  of  Water  Commissioners  of  the  Citj 
of  Dunkirk ;  (d)  that  nothing  in  the  franchise  shall  a.t  anj 
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time  be  construed  to  prevent  the  Board  of  Water  Commis- 
sioners from  selling  or  fumi^ing  electric  current  to  any 
consumer  in  any  quantity  or  for  any  purpose;  (e)  in  any 
case  where  the  Board  of  Water  Commissioners  are  unable 
or  unwilling  to  supply  a  consumer,  then  the  applicant 
company  shall  serve  such  consumer,  provided  its  require- 
ments are  less  than  76  kw.  and  providing  the  company  shall 
receive  a  reasonable  return  upon  the  necessary  investment. 

The  applicant  company  is  an  electrical  corporation,  organ- 
ized under  and  by  virtue  of  the  Transportation  Corpora- 
tions Law  of  the  State  of  New  York,  and  is  now  engaged 
in  the  sale  and  distribution  of  electricity  in  various  places 
in  the  counties  of  Erie  and  Chautauqua,  in  the  State  of 
New  York,  and  the  petition  states  that  it  now  proposes  to 
sell  and  distribute  electricity  in  the  town  of  Dunkirk, 
Chautauqua  county,  New  York,  and  has  facilities  therefor. 

Section  60  of  the  Transportation  Corporations  Law  pro- 
vides for  the  organization  of  such  corporations  and  their 
general  purposes,  which  are  the  manufacture  and  sale  of 
gas  or  electricity  for  producing  light,  heat,  or  power,  and 
in  lighting  streets,  avenues,  public  parks,  and  places,  and 
public  and  private  buildings.  Section  61  provides  that  the 
erection  and  construction  of  the  wires  and  poles  for  con- 
ducting and  distributing  electricity  may  be  done  over  and 
under  the  streets,  avenues,  public  parks  and  places  of  cities, 
towns,  and  villages  with  the  consent  of  the  municipal  authori- 
ties, and  in  such  manner  and  under  such  reasonable  regu- 
lations as  they  may  prescribe. 

It  follows,  in  the  absence  of  other  objections,  that  if  the 
conditions  above  referred  to  are  reasonable,  the  Commission 
should  approve  of  the  application;  and  it  likewise  follows 
that  if  on  the  contrary  the  conditions  are  unreasonable,  the 
Commission  should  withhold  its  approval. 

Section  62  of  the  Transportation  Corporations  Law  pro- 
vides that  upon  the  application  in  writing  of  the  owner  or 
occupant  of  any  building  or  premises  within  one  hundred 
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feet  of  any  main  laid  down  by  any  gas  light  corpora- 
tion, or  the  wires  of  any  electric  light  corporation  .  .  . 
the  corporation  shall  supply  .  .  .  electric  light  to  such 
applicant,  upon  certain  conditions  specified  in  the  next  fol- 
lowing section. 

An  electric  lighting  corporation  is  a  common  carrier  and 
m-ay  not  discriminate  between  its  customers,  and  the  terms 
and  conditions  of  service  must  be  common  to  all  and  without 
discrimination,  and  as  a  consequence  all  individuals  have 
equal  rights,  both  with  respect  to  the  service  and  charges 
of  such  corporations.  (Anan  Packing  Co,  v.  Edison  lUurmir 
nating  Co.,  115  A.  D.  p.  51.) 

It  would  seem,  therefore,  that  any  condition  or  regula- 
tion imposed  by  the  local  authorities  which  interferes 
with  the  plain  spirit  of  the  statute  must  be  considered 
an  unreasonable  regulation,  otherwise  the  powers  of  the 
Legislature  are  transferred  to  or  usurped  by  the  local 
authorities.  The  rights  of  such  corporations  to  use  the 
streets  are  granted  to  them  by  the  State,  subject  to  the 
imposition  of  reasonable  regulation  by  the  local  authorities. 
A  corporation  securing  such  rights  acquires  them  subject  to 
certain  important  obligations  defined  in  the  statute,  one  of 
which  is  the  requirement  that  it  shall  furnish  current  to  all 
applicants  within  one  hundred  feet  of  its  lines,  on  reasonable 
terms.  By  virtue  of  the  conditions  contained  in  this  fran- 
chise, however,  assuming  them  to  be  effective,  the  company 
would  be  freed  from  this  obligation,  and  the  discretion  of 
the  Board  of  Water  Commissioners  would  be  substituted 
for  the  requirements  of  the  law. 

The  view  of  the  Commission  is  that  in  general  any  given 
territory  should  be  supplied  by  a  single  distributing  com- 
pany, which,  so  long  as  it  complies  with  the  law  and  gives 
satisfactory  service,  should  be  protected  in  that  territory 
against  the  encroachment  of  other  companiea  If  the  Board 
of  Water  Commissioners  is  lawfully  giving  satisfactory  ser- 
vice in  any  territory  in  the  town,  it  would  be  reasonable  and 
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proper  to  protect  it  in  such  territory.  It  is  quite  a  different 
thing,  however,  for  that  board  to  have  reserved  to  it  the 
power  of  determining  whether  it  or  the  applicant  company 
shall  supply  particular  customers  in  the  same  territory. 

The  provision  limiting  the  obligation  of  the  applicant 
company  to  furnishing  current  to  cases  where  it  will  receive 
a  '*  reasonable  return  on  the  investment,"  is  also  objection- 
able. No  such  provision  is  contained  in  the  statute,  and 
no  such  issue  is  brought  into  play  when  an  application  for 
service  is  made  under  section  62  of  the  Transportation  Cor- 
porations Law,  which  itself  provides  the  conditions  upon 
which  service  is  to  be  rendered. 

For  the  reasons  stated  the  application  is  denied. 

Commissioners  Irvine,  Kellogg,  and  Van  Namee  concur ; 
Commissioner  Barhite  not  present 
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Petition  or  Complaint  of  Jambstowh  Street  Bahwat 
Company  under  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  and  section  181,  Railroad  Law,  for 
permission  to  increase  passenger  fares.     fCase  No.  7524.] 

Dct'ided  June  22,  1920. 


Appeoj 

Frank  H.  Mott,  Jamestown,  attorney  for  Jamestown 
Street  Railway  Company, 

Dean,  Edson  <&  Jackson  (by  Robert  Jackson),  Jamestown, 
attorneys  for  Warren  and  Jamestown  Street  Railway 
Company. 

Samvel  F.  Carlson,  Mayor  of  the  'Citj'  of  Jamestown. 

Ernest  Cauxroft,  Corporation  Counsel  of  tbe  City  of 
Jamestown. 

Members  of  the  Board  of  Aldermen  of  the  City  of  James- 
town as  follows:  Messrs.  Love,  Gustafson,  CarUon,  C.  A. 
Anderson,  F.  V.  Anderson,  Peterson,  Halfquist,  Duell, 
Weston,  Lown,  Appleby,  and  Porter. 

HiLi..  Chairman: 

Jamestown  Street  Railway  Company  operates  a  street 
surface  trolley  railroad  in  the  city  of  Jamestown  and  its 
environs,  the  various  branches  extending  to  nearby  suburban 
points  beyond  the  city  line ;  the  total  single  tra<^  mileage 
is  about  29  miles ;  a  unit  fare  has  always  been  charged,  no 
zone^  having  ever  been  established.  The  company  desires 
fo  continue  this  plan  of  rates,  and  the  patrons  of  the  line 
seem  also  to  favor  it.  Originally  a  straight  five  cent  fare 
was  charged,  but  hy  order  of  the  Commission  made  July  15, 
1919,  a  seven  cent  cash  fare  was  authorized  on  condition  that 
tickets  should  be  available  to  passengers  at  five  cents  each 
in  quantities  of  ten  for  fifty  cents  and  twenty  for  one  dollar. 
The  railroad  has  not  been  a  financial  success;   the  gross 
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income  for  the  year  1918  fell  to  $32,186  with  which  to  meet 
fixed  charges  of  $102,202,  leaving  a  net  corporate  deficit 
of  $70,016.    In  1919  the  operating  results  were  as  follows: 

Pamenger  receiptn    |808, 428 

Non-operating  Income : 

Sale  of  power 177,046 

1485,974 

Operating  expenses    418,920 

Gross  Income |72 ,  054 

For  the  first  quarter  of  1920,  however,  a  gross  income  of 
$29,337.67  was  shown,  and  as  this  was  a  winter  quarter 
and  therefore  somewhat  under  the  average,  the  three  months' 
operation  promised  a  decided  improvement  for  the  year 
over  1919,  notwithstanding  the  operating  expenses  failed 
to  reflect  any  item  for  deferred  maintenance,  and  the  items 
for  cuiTent  maintenance  are  unduly  low  owing  to  actual 
expenditures  being  kept  to  a  minimum  of  requirement  and 
no  accrual  being  made  to  depreciation  account.  This  rate 
of  income  can  not,  however,  be  even  approximately  attained 
by  reason  of  certain  heavy  increases  in  operating  expense 
which  now  confront  the  company  and  which  are  the  occasion 
for  this  application.  One  item  of  increase  is  the  sum  of 
at  least  $55,000  per  annum  which  has  already  been  granted 
in  the  form  of  a  wage  increase  effective  June  1st,  and 
another  is  a  very  sharp  advance  in  the  price  of  coal,  of  which 
the  company  consumes  about  fifty  tons  per  day.  At  current 
prices  this  advance  is  estimated  at  $80,000  per  year.  The 
highest  wage  in  the  increased  scale  is  50  cents  per  hour, 
and  the  president  of  the  company  testified  that  the  increase 
was  absolutely  necessary  in  order  to  keep  the  men  from  leav- 
ing to  secure  more  profitable  employment,  and  that  in  his 
opinion  the  increases  were  reasonable.  It  appears  also  that 
in  the  past  five  years  maintenance  and  depreciation  have 
been  neglected,  insufficient  expenditures  having  been  made 
for  the  one,  and  no  substantial  reserve  having  been  set  aside 
for  the  other. 

The  petition  asks  that  the  cash  fare  be  increased  to  ten 
cents  with  a  ticket  fare  of  seven  and  one-half  cents.     The 
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mayor  and  members  of  the  city  council  appeared  in  person 
at  the  hearing,  together  with  the  corporation  counsel,  and 
objected  to  so  great  an  increase,  while  conceding  that  a 
substantial  increase  was  necessaiy.  A  general  desire  was 
manifested  to  arrive  at  a  rate  of  fare  which  the  local  authori- 
ties would  feel  justified  in  not  opposing,  it  being  felt  that 
in  this  wise  public  opposition  would  be  lessened  and  litiga- 
tion avoided.  While  the  authorities  did  not  in  terms 
consent  to  any  specified  rate,  they  concluded  that  if  the 
company  would  be  content  with  a  seven  cent  ticket  fare, 
five  tickets  to  be  sold  for  thirty-five  cents,  the  cash  fare  to 
be  established  at  eight  cents,  the  city  would  consent  that  the 
record  be  closed,  which  would  result  in  the  rates  being 
fi^ed  by  the  Commission  upon  the  evidence  then  before  it. 
This  was  agreed  to  on  the  part  of  the  company  and  the  record 
was  closed. 

The  number  of  passengers  carried  in  1919  was  5,373,337 
at  five  cents,  and  608,148  at  seven  cents.  Assuming  the  same 
experience  for  1920  at  the  increased  rates  last  mentioned, 
which  assumption  seems  very  favorable  to  the  company,  the 
passenger  revenue  for  one  year  would  be  as  follows : 

5,373,337  ®  7i |876,134 

608,148  (S  8^ 48,652 

1424,786 
Assume  power  earnings  equal  to  previous  year 177,546 

Total  eBtlmatecl  gross  revenues,  12  months |602,832 

Operativg  expenses    {estimated): 

For   1919    1418,920 

Increased  wages    55 ,000 

Increasctl  cost  of  coal 80,000 

548,020 

Apparent  gross  income $53 ,  412 

This  takes  no  account  of  an  increased  allowance  for  main- 
tenance and  depreciation,  nor  for  deferred  maintenance, 
which  properly  made  would  absorb  a  considerable  portion 
of  the  apparent  balance.  Xeither  does  it  allow  for  any 
increase  or  decrease  in  the  number  of  riders,  it  being 
assumed  that  the  normal  growth  in  traffic  will  be  about 
oifset  by  decreased  riding  due  to  increased  fares. 
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The  balance  sheet  at  March  31,  1920,  condensed,  shows: 

AMets: 

Road  and   equipment 11,198,320.13 

InyeBtmentB  In  affiliated  companies 504,807 .  10 

Caeb    802 .  00 

lioans  and  notes  receivable 1 ,  508 .  61 

Mls^eilaneous  accounts  receivable 474  *  770 .  13 

Materials  and   supplies 4,010.56 

other  current  assets 28,938.56 

Unadjusted   debits    25,982.09 

Profit  and  loes  balance 852 ,  144 .36 

Total  assets $2,590,792.54 

jAahiUties: 

Capital  stock  ' $250,000.00 

Funded  debt 800,000.00 

Loans  and  notes  payable 884,908.19 

Accounts  payable   1,418,726.72 

other  current  liabilities 4,500.00 

Accrued  depreciation   287,657.68 

$2,590,792.54 

The  interest  on  funded  and  unfunded  debt  for  the  quarter 
mentioned  was  $30,720.49,  or  at  the  annual  rate  of 
$122,881.96,  so  that  assuming  the  apparent  gross  income 
of  $53,412,  there  will  be  a  net  corporate  deficit  for  twelve 
months  under  the  new  rates  of  $69,470.96. 

There  seems  no  necessity  of  further  analyzing  the  capital 
account,  because  on  the  lowest  valuation  or  rate  base  which 
is  conceivable  it  is  apparent  that  no  excessive  return  is  pos- 
sible. Enough  has  been  shown  fully  to  justify  the  proposed 
rate  increase  (seven  cent  ticket  fare,  eight  cent  cash  fare), 
and  an  order  will  be  entered  authorizing  the  initiation  of 
such  rates  on  three  days'  notice. 

All  concur. 
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Petition  of  the  State  Commission  of  Highways  under 
section  91  of  the  Railroad  Law  for  an  alteration  in  the 
crossing  at  grade  of  a  state  highway  and  the  Delaware, 
Lackawanna  and  Western  railroad  near  D.  L.  &  W.  Junc- 
tion in  the  town  of  Pavilion,  Genesee  county.  [Case 
No.  5088.] 

1.  Division  of  Coat.-  In  apportioning  the  cost  of  eliminating  grade 
crossings,  the  Railroad  Company  while  under  Federal  control  is  entitled 
to  its  regularly  filed  rate  for  transporting  cinders,  although  it  might, 
upon  application,  have  procured  the  consent  of  the  Interstate  Commerce 
Commission  to  a  lower  rate. 

2.  Apportionment  of  Oosi;  War  Toco:  The  State  must  bear  its  share 
of  the  war  tax  on  transportation  of  material  for  the  elimination  ot 
grade  crossings. 

3.  Apportionment    of   Cost;   Repairs   to   Mcufhinery:     The   cost   ol 
repairs  to  locomotives  and  work  equipment  is  a  proper  charge  againsx 
the  work  of  eliminating  grade  crossings,  part  of  which  is  to  be  appor 
tioned  to  the  State. 

4.  Povoer  of  Commission;  Interest:  Under  the  New  York  State 
Railroad  Law,  the  Commission,  in  apportioning  the  cost  of  the  work 
of  eliminating  grade  crossings,  can  only  fix  the  interest  on  each 
item  from  the  date  of  expenditure  until  the  date  of  accounting,  and 
has  no  power  to  determine  whether  or  not  interest  should  be  deductea 
by  reason  of  delay  in  the  work. 

Decided  June  22,  1920. 

Appearofnces: 

W.  Wilmarth,  clerk,  Albany,  for  the  State  Commiseion  of 
Highways. 

Douglas  Swift,  90  West  street,  New  York  city,  attorney 
and  George  E,  Boyd,  division  engineer,  and  MUo  Singer 
engineer,  Buffalo,  for  The  Delaware,  Lackawanna  ant 
Western  Railroad  Company. 

Van  Namee,  Comrmssioner: 

Tn  this  case,  under  the  petition  of  the  State  Commission  d 
Highways,  upon  order  of  this  Commission  a  grade  crossing 
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of  the  Delaware,  Lackawanna  and  Western  on  the  Buffalo 
division  of  that  railroad  in  the  town  of  Pavilion  in  GenoBee 
county  over  state  highway  route  16,  section  10,  was  abolished, 
and  travel  was  diverted  therefrom  to  a  new  undergrade  cross- 
ing constructed  at  a  point  about  475  feet  easterly  of  the  old 
crossing. 

According  to  law  the  work  was  to  be  done  by  the  Railroad 
Company.  The  Highway  Department  paid  for  a  right  of 
way  which  was  necessary  by  reason  of  the  change  of  the  road. 
The  cost  of  the  elimination  was  to  be  borne  jointly  by  the 
Railroad  Company  and  the  State  out  of  highway  improve- 
ment funds  under  subdivision  4  of  section  94  of  the  Railroad 
Law. 

The  work  has  been  completed,  and  on  November  8,  1919, 
the  Highway  Department  accepted  the  work  performed  as 
satisfactory.  On  November  25,  1919,  this  Commission 
approved  the  work.  From  the  beginning  of  the  operation 
differences  arose  between  the  Railroad  and  the  Highway 
Commission  in  relation  to  various  items  of  cost  and  interest 
submitted  by  the  Railroad  on  estimates  looking  to  an  inter- 
mediate accounting  during  the  prc^ess  of  the  work.  No 
intermediate  accounting,  however,  was  ever  had. 

Finally,  the  parties  being  unable  to  reach  a  satisfactory 
settlement,  this  Commission  by  an  order  nlade  the  27th  day 
of  April,  1920,  cited  both  parties  to  appear  before  it  at 
a  hearing  to  be  held  in  Albany  on  the  12th  day  of  May, 
1920,  for  the  purpose  of  a  final  accounting  of  the  whole 
matter.  At  this  hearing,  which  was  held  before  Commis- 
sioner Van  Namee,  there  was  no  dispute  as  to  the  amount 
expended  by  the  Highway  Department.  Such  amount  was 
$1460.26  with  interest  from  the  date  of  expenditure  on  each 
item  amounting  to  $250.01  to  the  first  day  of  December, 
1919,  making  a  total  amount  of  $1710.27. 

The  claim  of  the  Railroad  was  for  total  disbursements 
$91,194.27  which,  with  interest  on  each  item  from  the  date 
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I  expenditure  to  December  1,  1919,  of  $6131.39  makes 

total  of  $97,325.66. 

The  Department  claims  thia  total  shoold  be  reduced  foi 
Brious  items  as  follows: 

1.  Orcrcharge  on   trelcht  for  cluileri fStO.OO 

2.  Charge   lor   war   tai |75.1S 

8.  Cbarge  for   repalra   to  equlpmeat S22.43 

4.  OTcreharee  on  intereit  In  Mb  ntlmate (417. S2 

5.  OTfrcbarge  on   iQterest   In   1st  fatlmate till. OS 

0,  Qenenil  chargs  for  intereit  bf  railroad  dartdK  time  coDBtmction  wu 
Lipended. 

Taking  these  up  in  their  order: 

1.  The  Railroad  Company  charged  on  hauling  650  tons 
E  cinders,  which  were  used  in  the  work,  a  rate  of  7^  craita 
er  hundred  weight  or  a  total  of  $975.  The  Highway  Com- 
liflsion  claims  the  Railroad  ehould  have  requested  and  would 
ave  received  a  commodity  rate  of  70  cents  per  net  ton  as 
er  D.  L.  &  W.  I.  C.  C.  15731  which,  if  procured,  would 
ave  made  the  charge  $455.     Hence  the  Commission  claims 

reduction  of  $520,  the  difference  in  these  rates. 

Tariff  15731  is  a  commodity  tariff  and  applies  to  five 
i)ecific  commodities,  namely  trap  rock,  mine  rock,  broken 
;one,  crushed  stone,  and  screenings.  This  does  not  include 
inders.  The  rate  applicable  to  cinders  is  in  the  6th  class, 
ad  that  rate  is  7%  cents,  the  rate  above. 

If  the  Railroad  Company  had  made  a  claim  as  suggested 
nd  the  Interstate  Commerce  Commission  had  allowed  it,  the 
bare  of  the  State  in  this  proceeding  would  have  been 
jduced  $360,  It  is  r^rettable  this  result  was  not  brou^t 
bout,  but  it  must  be  remembered  it  was  a  matter  of  business 
idgment  and  the  Railroad  has  actually  paid  to  the  Federal 
Railroad  Administration  this  money.  It,  as  a  Railroad  Com- 
any,  makes  no  profit  on  the  rate  charged.  If  this  final 
ecounting  and  settlement  were  to  be  delayed  for  this  claim 
>  be  made  in  Washington,  final  settlement  of  this  whole 
latter  would  be  greatly  delayed  and  questions  of  allowance 
f  interest  during  such  delay  would  arise. 

In  view  of  the  smallness  of  this  item  in  a  transaction 
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involving  approximately  $100,000  it  is  deemed  best  to  let 
it  stand  as  claimed  by  the  Kaiboad.  The  Railroad  should 
be  diligent  in  obtaining  such  reductions  of  freight  charges 
in  these  matters  and  the  allowance  of  this  item  must  not 
be  construed  as  establishing  a  general  rule  or  precedent. 
It  is  only  allowed  in  this  case  because  of  the  attendant 
circumstances. 

2.  A  war  tax  amounting  to  $75.15  on  shipments  of  freight 
that  were  consigned  to  and  used  by  the  Railroad  Company 
in  this  work.  This  the  Highway  Commission  objects  to 
on  the  ground  that  the  work  having  been  done  for  the  State, 
no  tax  should  be  imposed. 

Subdivision  8  of  section  500  of  the  Federal  Tax  Law, 
relating  to  the  war  tax  on  transportation,  says :  "  No  tax 
shall  be  imposed  under  this  section  upon  any  payment 
received  for  service  rendered  to  the  United  States  or  to  any 
State  or  territory  or  the  District  of  Columbia.  The  right 
to  exemption  under  this  subdivision  shall  be  evidenced  in 
such  manner  as  the  Commission,  with  the  approval  of  the 
Secretary,  may  by  a  regulation  prescribe."  The  Commis- 
sion of  Internal  Revenue  has  issued  regulations  on  that  sub- 
ject and  among  others  issued  this  regulation:  ** Amounts 
paid  for  the  transportation  of  freight  or  persons  which  are 
finally  paid  by  the  Government  under  cost  plus  contracts 
are  exempt  from  tax." 

It  is  quite  obvious  that  these  freight  charges  are  not 
exempt  from  tax  because  they  are  not  to  be  paid  ultimately 
and  wholly  by  the  State.  The  service  was  performed  by 
the  Railroad  Company,  and  while  it  has  already  paid  the 
freight  charges,  the  work  is  to  be  paid  for  half  by  the  State 
and  half  by  the  Company,  and  clearly  it  does  not  come  under 
the  exemption  allowed  by  the  subdivision  in  question.  The 
claim  of  the  Railroad  is  therefore  allowed. 

3.  A  charge  on  three. small  items  totaling  $22.43  included 
by  the  Railroad  to  cover  repairs  to  locomotives  and  work 
equipment  used  in  the  work. 
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This  is  objected  to,  but  it  would  seem  that  it  is  properly 
one  of  the  expenses  of  the  undertaking,  being  the  cost  of 
maintaining  the  carrier's  own  equipment  while  used  in  the 
service.  The  Highway  Commission  claim  should  be  dis- 
allowed, and  the  item  allowed  to  stand. 

4.  An  item  of  $417.82  interest  charge  on  the  first  state- 
ment by  the  Railroad  but  objected  to  by  the  Highway 
Department. 

This  item  was  waived  by  the  Railroad  and  corrected  in  the 
fifth  estimate.      [Minutes,  pages  48,  49.] 

5.  An  item  of  $111.03  for  interest  on  the  amount  of  the 
first  estimate.  The  Highway  Department  claimed  this  to 
be  a  charge  of  interest  upon  interest,  and  the  amount  was 
waived  by  the  Railroad  Company.     [Minutes,  pages  48,  49.] 

6.  The  Highway  Department  contends  it  should  not  pay 
interest  from  the  date  of  the  beginning  of  this  construction 
because  there  were  times  during  the  period  when  no  work 
was  done  by  the  Railroad. 

An  examination  of  the  correspondence  shows  that  there 
was  delay  on  both  sides.  The  State  Highway  construction 
bids  had  to  be  readvertised  and  the  road  construction  was 
delayed  over  a  year  and  was  finally  completed  by  the  High- 
way Commission  .with  its  own  forces.  For  a  portion  of  the 
period  the  railroad  was  under  Federal  control  and  the 
country  was  at  war.  The  Railroad  had  built  a  part  of  the 
false  work  and  had  expended  its  money  for  the  steel  neces- 
sary for  the  construction,  and  the  steel  was  on  the  ground, 
but  on  account  of  shortage  of  labor  and  more  necessary 
work  elsewhere  this  work  was  not  progressed  for  some  time. 
During  the  year  1917  very  little  was  done.  The  roadway 
was  not  complete  until  the  Spring  of  1918,  and  if  the  cross- 
ing had  been  complete  it  could  not. have  been  used  before 
that  time. 

I  believe  it  would  be  improfitable  to  attempt  to  decide 
when  and  for  how  long  a  period  the  work  was  delayed  and 
whether  such  delay  was  on  the  part  of  the  Highway  Com- 
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mission,    the    Railroad    Company,    the    Federal    Railroad 
Administration,  or  the  general  state  of  the  country. 

The  Commission,  moreover,  has  heretofore  considered  and 
decided  this  matter  of  interest.  (In  the  Matter  of  Mayor 
of  YonJcers  and  New  York  CerUral  R.  R.,  2  P.  S.  C.  1920, 
Opinion  No.  498;  see  also  Matter  of  Petition  of  State  Com- 
mission of  Highways,  182  A.  D.  108.)  It  has  no  power  to 
determine  whether  or  not  by  reason  of  the  delay,  whether  it 
was  willful  or  not,  interest  shoidd  be  deducted.  It  can 
only  apply  the  law  which  provides  (subdivision  7,  section  94, 
Railroad  Law)  that  both  parties  are  entitled  to  interest  on 
each  item  from  the  date  of  expenditure  until  the  date  of 
accounting. 

Interest  has  been  figured  on  each  item  from  the  date  of 
expenditure  to  December  1,  1919,  by  both  the  Railroad  Com- 
pany and  the  Highway  Department,  and  such  interest  should 
be  allowed.  No  actual  accounting  was  had  until  May  12, 
1920,  the  date  of  the  hearing  before  the  Commission,  and 
interest  should  also  be  allowed  to  that  date.  Thereafter  a 
reasonable  time  should  be  allowed  the  State  for  the  pur- 
pose of  examining  the  accounts  without  the  payment  of  addi- 
tional interest.  What  is  a  reasonable  time  must  depend 
upon  the  circumstances  of  each  case. 

Under  all  the  circumstances  no  interest  should  be  allowed 
either  partj-  from  May  12,  1920,  to  July  15,  1920,  which 
will  include  the  date  of  the  rendering  of  this  Opinion  and 
a  short  time  thereafter  within  which  final  settlement  can  be 
made.  That  is,  if  final  settlement  is  made  by  or  upon 
July  15,  1920,  the  share  of  the  Highway  Department  should 
be  figured  as  follows: 

Principal  sum  expended  by  Railroad  to  December 

1,    1919     $91,194.27 

Interest   to  May   12.    1920 8.521.42 

$99,715.69 

Less     principal     sum     expended     by     Highway 

Department   $1 .460.26 

Interest   to  May   12,    1920 289.37 

1 ,  749 . 6.^ 

To  be  divided  between  Railroad  and  Highway  Department..         $97,966.06 
Due  by   Highway  Department   to  Railroad   Company    (%    of 

this    amount)     $48,983.03 
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Thereafter,  the  interest  having  been  merged  in  the 
account,  it  becomes  a  part  of  the  indebtedness  (^Devlin  v. 
Mayor,  etc.,  131  N.  Y.  123,  125),  and  both  are  then  in 
one  item,  with  much  of  the  character  of  a  judgment,  and  in 
event  of  the  failure  or  refusal  of  the  Highway  Commission 
to  pay,  the  Railroad  Company  is  entitled  to  interest  on,  sudi 
item  or  sum,  in  this  case,  $48,983.03,  from  July  15,  1920, 
to  the  date  of  payment 

An  order  has  been  made  accordingly. 

All  concur. 
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Petition  or  Complaint  of  Hudson  Valley  Rajlway  Com- 
pany under  subdivision  1,  section  49,  Public  Service  Com- 
missions Law,  and  section  181,  Railroad  Law,  for  per- 
mission to  increase  passenger  fare  on  its  railroad.  [Case 
No.  7070.] 

1.  A  provision  in  a  franchise  granted  by  a  municipality  to  construct 
an  interurban  electric  railroad  on  the  streets  of  the  municipality, 
purporting  to  restrict  the  rate  of  fare  to  be  charged  between  that 
municipality  and  points  outside  thereof,  does  not  preclude  the  Commis- 
sion in  a  proper  case  from  "fixing  a  higher  rate. 

2.  A  municipal  franchise  restricted  fare  on  a  street  railway  within 
the  municipality  to  5  cents,  a  later  franchise  provided  that  "the  rate 
of  fare  as  now  established  on  said  line  and  said  service  to  be  maintained 
as  long  as  the  patronage  will  warrant ". 

Held,  That,  on  an  application  for  a  higher  rate,  the  Commission 
might  authorize  the  same  if  it  should  determine  that  the  patronage  no 
longer  warrants  the  5  cent  rate. 

3.  The  revenues  and  expenses  of  the  Hudson  Valley  Railway  Company 
again  examined,  and  the  rate  of  7  cents  in  each  zone  authorized. 

4.  In  fixing  rates  upon  an  interurban  railroad  it  is  not  necessary  to 
consider  separately  value,  revenue,  and  expenses  attributable  to  each 
village  or  city  through  which  the  road  passes. 

Commissioners  Kellogg  and  Van  Namee  dissenting. 

5.  The  evidence  sufiiciently  discloses  that  operations  on  the  urban 
system  of  the  Hudson  Valley  Railway  Company  in  the  city  of  Glens 
Falls  are  not  compensatory  at  the  rate  of  6  cents. 

Conmiissioners  Kellogg  and  Van  Namee  dissenting. 

Decided  June  24,  1920. 

Appearances: 

James  McPhUlips,  Glens  Falls,  and  H.  T.  Newcombj  New 
York  city,  for  petitioner. 

Edward  C.  McGinity,  City  Attorney,  Mechanicville. 

Daniel  J.  Finn,  Glens  Falls,  attorney  for  W.  G.  Brayton 
and  Daniel  J.  Linehan,  minority  members  of  the  Common 
Council  of  Glens  Falls. 

Ershine  C,  Rogers,  Hudson  Falls,  (by  John  E.  Sawyer) 
for  the  Board  of  Trustees  of  Hudson  Falls. 

Edward  M.  Angell,  Glens  Falls,  for  the  Chamber  of  Com- 
merce of  Glens  Falls. 

Edward  S.  Coons,  Village  Attorney,  Ballston. 
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Ibvine,  Commissioner: 

The  Hudson  Valley  Railway  Company  was,  November  19, 
1918,  authorized  to  increase  its  passenger  fares  from  5  cents 
to  6  cents  in  each  fare  zone.  It  now  makes  application  for  a 
further  increase  from  6  cents  to  7  cents.  In  the  Opinion  of 
Commissioner  Cheney  in  the  former  case  (7  Public  Service 
Commission  Reports,  2nd  District,  287)  the  road  and  its 
operation  are  sufficiently  described,  and  some  mattei^s  equally 
pertinent  to  the  present  case  are  therein  discussed. 

Franchise  Restrictions,  la  the  case  of  some  municipali- 
ties concerned  there  are  fare  restrictions  embraced  in  fran- 
chises. At  the  time  of  the  earlier  case  these  communities 
had  waived  the  restrictions  so  far  as  to  permit  the  authoriza- 
tion of  a  6  cent  fare.  The  cities  of  Glens  Falls  and  Saratoga 
Springs  have  again  waived  the  restrictions  contained  in  their 
franchises  so  far  as  to  permit  a  determination  of  the  present 
application  upon  its  merits.  The  franchise  under  which  the 
applicant  operates  in  the  village  of  Hudson  Falls  undertakes 
to  restrict  the  fare  for  a  continuous  ride  "  between  any  point 
within  the  village  of  Sandy  Hill,  now  Hudson  Falls,  and 
any  point  outside  of  the  said  village  "  to  6  cents.  The  fran- 
chise in  the  village  of  South  Glens  Falls  undertakes  to  make 
a  similar  restriction  "  for  a  continuous  ride  from  South 
Glens  Falls  to  any  portion  of  Glens  Falls  ".  As  these  restric- 
tions seek  to  regulate  rates  outside  the  municipal  limits  they 
fall  within  the  rule  declared  In  the  Matter  of  Schenectady 
Railway  Company  [case  No.  6853],  decided  May  20,  1919; 
Complaint  of  Wilkinson  against  New  York  State  Railways, 
decided  November  25,  1919;  Matter  of  United  Traction 
Company,  decided  January  22,  1920 ;  and  in  the  Opinion  of 
Justice  Hinman  In  the  Matter  of  the  Application  of  Koehn 
against  Public  Service  Commission,  107  Misc.  151.  Atten- 
tion has  not  been  called  to  any  other  pos^^ible  restrictions 
except  in  the  village  of  Ballston  Spa.  There  is  in  the  record 
a  certified  copy  of  a  franchise  granted  May  27,  1890,  to  the 
Saratoga  Electric  Railway  Company,  a  predecessor  of  thv 
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applicant,  containing  this  provision  *'  No  greater  rate  of  fare 
than  5  cents  for  one  continuous  fare  from  point  to  point 
between  Ballston  Spa  and  the  Saratoga  Springs  town  line 
shall  be  charged  or  collected  by  said  company,  its  successors 
or  assigns".  This  would  fall  within  the  same  rule.  In 
the  brief  of  the  petitioner  reference  is  made  to  a  franchise 
to  the  Saratoga  Traction  Company  with  a  direct  5  cent  limi- 
tation; and  also  to  one  granted  to  the  petitioner  March  13, 
1911,  providing  "  the  rate  of  fare  as  now  established  on  said 
line  and  said  service  to  be  maintained  as  long  as  the  patronage 
will  warrant".  It  would  seem  that  this  last  grant  to  the 
petitioner  modified  any  previous  rate  restrictions  to  the  extent 
indicated,  and  leaves  for  the  determination  of  the  Commis- 
sion the  question  whether  the  patronage  still  warrants  a 
5  cent  fare  within  the  village. 

General  Operating  Results.  It  is  still  true,  as  it  has  been 
since  the  organization  of  the  applicant  in  1901,  that  the 
revenues  of  the  company  are  insufficient  to  pay  operating 
expenses,  taxes,  and  interest.  We  have  in  the  evidence 
income  accounts  for  each  year,  but  it  will  be  sufficient  to 
present  here  merely  a  condensed  income  statement  for  1914, 
generally  considered  the  last  strictly  normal  year;  for  1917, 
upon  which  the  calculations  in  the  former  case  were  based; 
for  1918  and  1919,  the  6  cent  rate  having  been  in  force  for 
the  entire  year  of  1919.    Following  is  the  table: 


Paasenser  revenue 

Total  from  traiwportation 

Total  railroad  revenue 

Operating  expenses 

Net  operating  revenue 

Taxes 

Operating  income 

Gross  income 

Deductions  from  gross  income. . . 

Net  income  railwa^r 

Income      Mechamoville     power 
plant 

Net  income  available  for  divi- 
dends  

*  Deficit. 


1014 


DtiUara 
671,907.74 
684.574.22 
662.009. 31 
478.160.96 


184.439.36 
89.633.34 


144.806.01 
147.828.53 
236,754.74 


*88,9ie.Ml 
78.686.53 


*10,$40.e8 


1017 


DoUara 
578.079.66 
630.008.91 
702.374.15 
521.101.08 


181.273.07 
42.178.20 


139,094.87 
143.680.21 
248.568.67 


91.638.96 


*1S,9S9.48 


1918 


Dollara 
605.186.90 
741.014.80 
803.343.62 
605.153.29 


108.190.33 
46.062.87 


62.127.46 

67.732.67 

261.896.33 


*1H,  169.66 
75.799.74 


*n8,3es.o$ 


1919 


DoUoTM 
773,030.08 
917.139.18 
071,357.38 
815.891.08 


156.465.40 
51.530.66 


103,934.84 

•  109.586.89 

330.201.66 


*M0,706.i7 
*lg, 190.97 


*t56,88e.M4 


344     Public  Sebyicei  Commission,  Second  District 

Vol  9. 1920 

It  is  rather  startling  to  observe  that  the  passenger  revenue, 
estimated  in  the  former  Opinion  to  increase  probably  $88,000 
and  theoretically  $115,000,  actually  increased  in  1919  $194,- 
956.42  as  compared  with  1917.  This  indicates  a  consider- 
able increase  in  the  number  of  passengers  carried.  The 
actual  increase  was  826,159.  Operating  expenses  have 
increased  $294,770.90.  The  net  deficit  from  railroad  opera- 
tions was  in  round  numbers  $116,000  greater  in  1919  than 
in  1917.  Of  this  increase  about  $9000  is  reprcoented  by 
increase  in  taxes. 

While  the  Commission  has  become  familiar,  through 
investigations  in  other  cases  and  from  the  reports  of  all 
companies,  with  the  generally  large  increases  in  operating 
expenses,  especially  in  wages,  the  increase  here  is  so  great 
as  to  challenge  minute  inquiry.  For  this  reason  and  also 
because  of  various  criticisms,  some  advanced  by  counsel  for 
the  opponents  of  the  application  and  others  less  formally 
presented  through  the  medium  of  newspapers,  the  operating 
accounts  and  practices  of  the  company  have  been  subjected 
to  a  closer  examination  than  is  usually  employed  or  even 
practicable  in  similar  cases.  Ordinarily  criticism  in  public 
print  not  sustained  by  evidence  presented  at  the  hearing  is 
and  should  be  disregarded,  but  in  this  case  such  criticisms 
seemed  to  reflect  widely  entertained  opinions  in  several  com- 
munities, and  if  sustained  by  the  facts  were  in  some  instances 
of  such  serious  import  that  it  seemed  proper  to  explore 
thoroughly  the  subjects  involved. 

Operating  Expenses.  The  following  table  gives  a  summary 
of  operating  expenses  for  1910,  1917,  1918,  and  1919: 


Maintenanoe  of  way  and  struo- 

tures 

Maintenanoe  of  equipment 

Power 

Conduotinc  tTan«portati<»i 

TraflBe 

General  and  mieoellaneotu 

Total  operating  expenees 


1910 


DoOart 

88.979.27 
46.691.03 
83.941.86 
129,031.53 
3.041.42 
09.667.16 


421.252.27 


1917 


DoUara 

107.218.32 

64.239.57 

120.309.98 

161.825.59 

3.110.17 

64.397.45 


521.101.08 


1918 


Dottart 

121,607.77 

80,411.71 

163.242.26 

233.297.60 

3,005.02 

93.588.93 


695.153.29 


1919 


Dottart 

129.278.72 
98.126.80 
192.334.74 
280,560.55 
3,207.27 
112.383.90 


815,891.98 
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Maintenance  of  Way  and  Structures.  The  increase  in 
labor  expense  and  in  the  cost  of  materials  is  such  as  to 
indicate  that  the  increase  in  this  item  is  more  than  accounted 
for  by  these  two  factors.  The  unit  increases  are  no  greater 
than  generally  prevail. 

Maintenance  of  Equipment.  The  item  for  1919  includes 
$10,075  for  depreciation.  The  increase  in  other  respects 
is  entirely  accounted  for  by  increased  costs  of  labor  and 
materials.  The  increase  in  these  costs  reflects  only  the 
general  situation  in  that  respect.  The  depreciation  charge  is 
certainly  not  excessive  on  a  system  maintaining  113  cars. 

Power,  The  transactions  of  the  company  in  respect  of 
power  are  somewhat  complicated,  and  perhaps  for  that  reason 
have  aroused  much  criticism  due  to  ignorance  of  the  situation 
rather  than  to  definite  information.  The  company  produces, 
purchases,  and  sells  electric  energy.  The  production  is  at 
the  plant  owned  by  The  Delaware  and  Hudson  Company  at 
Mechanicville.  This  is  leased  to  the  Hudson  Valley  Railway 
Company  at  a  rental  of  $51,000  per  annum.  Surplus  power 
is  sold  to  different  purchasers,  chief  among  which  have  been 
the  Adirondack  Electric  Power  Corporation,  the  Schenectady 
Railway  Company,  and  The  Delaware  and  Hudson  Company. 
Power  to  a  certain  extent  is  also  purchased  from  the  Adiron- 
dack Electric  Power  Corporation.  The  energy  purchased  is 
produced  by  water  power,  and  is  purchased  at  less  than  the 
Hudson  Valley  can  produce  it  for  its  own  use  at  the 
Mechanicville  steam  plant.  The  reciprocal  arrangement  for 
purchase  and  sale  of  power  between  the  Adirondack  Corpora- 
tion and  the  Hudson  Valley  is  brought  about  because  of  vary- 
ing conditions  of  supply  and  demand.  The  chief  criticism 
lies  in  the  operation  of  the  Mechanicville  plant  and  the  sus- 
picion that  The  Delaware  and  Hudson  Company  derives  an 
unjust  advantage  through  its  lease  to  the  Hudson  Valley 
Company.  Color  is  lent  to  this  by  the  fact  that  the 
United  Traction  Company  is  in  practical  control  of  the  Hud- 
son Valligr  Company  by  stock  ownership  and  The  Delaware 
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and  Hudson  Company  in  turn  by  like  stock  ownership  con- 
trols the  United  Traction  Company.  There  have  been  sub- 
mitted to  the  Commission  in  response  to  a  request  detailed 
statements  showing  the  operating  statistics  of  the  Mechanic- 
ville  plant.  It  is  practicable  only  to  state  results  of  the 
examination  of  these  statistics.  Operation  was  commenced 
by  the  Hudson  Valley  in  1913.  Following  is  the  net  income 
by  years  to  the  Hudson  Valley  Company: 

1918 988.988 

1914 $78,588 

1915 837.787 

1916 863.448 

1917 891.639 

1918 875.800 

1919 815. 181-D 

It  will  be  observed  that  there  has  been  a  substantial  income 
which  has  gone  to  reduce  the  company's  deficit  each  year 
except  in  1919  when  there  was  a  deficit  of  $15,181.  Thia 
was  the  result  of  the  cancellation  of  a  contract  by  the  Adiron- 
dack Electric  Power  Corporation  for  stand-by  power  service. 
There  was  paid  in  1918  by  the  Adirondack  Corporation  for 
this  purpose  $218,814.19.  There  was  paid  in  1919  by  the 
Adirondack  Corporation  for  power  purchased  only 
$36,932.67.  The  Commission  is  informed  that  large  pur- 
chases are  again  being  made  by  the  Adirondack  Corporation, 
If  this  market,  however,  should  cease  and  no  other  market  be 
provided,  it  is  evident  that  the  continued  operation  of  the 
Mechanicville  plant  would  be  undesirabla  So  far,  however* 
it  has  been  a  distinct  net  asset. 

The  annual  report  of  the  Hudson  Valley  Company  for 
1918  shows  an  average  power  expense  per  revenue  car-mile 
of  15.054  cents;  in  1919,  14.5  cents.  This,  as  compared 
with  other  electric  railroads,  is  large  indeed,  but  the  result 
was  evidently  obtained  by  dividing  the  entire  expense  of  pro- 
ducing and  purchasing  power,  $300,374.50,  by  the  number  of 
car-miles  operated,  1,995,240,  in  1918.  No  credit  is  given 
for  power  sold,  amounting  to  about  $375,000.  This  charges 
the  entire  cost  of  power  to  revenue  car  operation,  and  is 
based  on  an  aggregate  power  supply  of  33,735,800  A.  C. 
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k\i9'.h.  Of  this  only  9,800,900  kw.L  was  used  for  railway 
purposes.  If  we  divide  this  by  the  number  of  car-miles  we 
obtain  4.68  kw.h/per  car-mile;  and  if  we  divide  the  entire 
power  cost  by  the  aggregate  number  of  kw.h.  we  obtain  a 
cost  .89  cents  per  kw.h.  as  cost  of  production.  This, 
multiplied  by  the  power  per  car-mile,  gives  4.97  cents  as 
the  actual  power  expense  of  railroad  operation.  This  com- 
pares with  5.95  cents  for  the  Schenectady  Eailway;  4.10 
cents  for  the  Fonda,  Johnstown  and  Gloversville ;  and  2.69 
cents  for  the  Western  New  York  and  Pennsylvania  Traction 
Company.  The  last  named  company  generates  power  by 
natural  gas  produced  at  its  own  wells.  The  average  power 
expense  per  revenue  oar-mile  of  all  the  electric  railroads  in 
the  second  district  in  1918  was  4.5  cents.  While,  therefore, 
the  expense  on  the  Hudson  Valley  seems  to  be  somewhat 
above  the  average  it  is  less  than  that  of  a  comparable  road 
in  the  neighborhood,  and  is  not  so  great  as  to  indicate  an 
extravagant  system  or  outlay  for  the  production  of  electrical 
energy. 

Conducting  Transportation.  This  account  includes  wages 
of  motormen  and  conductors,  commonly  called  platform 
expenses,  and  shows  just  about  the  increase  in  wages  common 
to  all  industries  in  the  period  covered.  The  wages  paid 
now,  45  cents  an  hour  to  men  longest  in  service,  is  not  higher 
than  the  generally  prevailing  rates.  This  single  item  accounts 
for  $128,735  of  the  total  increase  in  operating  expenses  since 
1917,  but  it  is  an  increase  which  could  not  be  avoided  even 
if  it  were  thought  desirable  that  it  should  have  been  avoided. 
The  increase  since  1916  in  motormen  and  conductors'  wages 
amounts  to  111  per  cent.  The  increase  in  wages  of  employees 
maintaining  equipment  was  117  per  cent  and  of  those  engaged 
in  maintaining  ways  and  structures  48  per  cent. 

Traffic,  This  item  has  changed  very  little  and  is  incon- 
siderable in  amount 

General  and  Mi-scellaneoV'S.  This  account  also  shows  a 
marked  increase  over  1917.    The  increase  is  about  $48,000 
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of  which  about  $18,000  is  in  "  accidents  and  damages  ". 
This  item  naturally  fluctuates  considerably  but  here  again 
the  general  tendency  has  been  upward. 

There  has  been  aa  increase  in  the  salaries  and  expenses 
of  general  officers.  This  item  has  in  some  quarters  been 
looked  upon  with  suspicion,  and  indeed  attention  has  been 
called  to  one  public  statement  intimating  without  direct  asser- 
tion that  the  president  receives  a  salary  of  $75,000  a  year. 
As  a  matter  of  fact  the  general  officers  are  substantially  the 
same  as  the  general  officers  of  the  United  Traction  Company 
and  The  Delaware  and  Hudson  Company,  and  the  salary  of 
each  of  these  common  officers  is  pro-rated  among  the  com- 
panies served.  The  entire  item  for  1919  chargeable  to  the 
Hudson  Valley  is  $13,267.  This  is  certainly  small  for  so 
large  a  system.  It  is  considerably  smaller  than  the  corre- 
sponding item  even  in  1917  for  any  of  the  larger  electric 
railroads  in  the  State.  There  has  been  an  increase  of  about 
$10,000  in  the  salaries  and  expenses  of  general  office  clerks. 
Certainly  this  class  of  employees  is  entitled  to  equal  con- 
sideration with  others  in  adjusting  pay  in  such  a  manner  as 
to  meet  the  increased  cost  of  living. 

Waierfard  Bridge^  Btmteing  of  Coo's.  The  cars  of  the 
Hudson  Valley  Company  obtain  entrance  into  the  city  of 
Troy  over  a  highway  bridge  across  the  Hudson  River  con- 
necting Waterford  with  North  Troy.  The  cars  then  proceed 
over  tracks  of  the  United  Traction  Company  to  the  Union 
station.  The  bridge  is  now  owned  by  the  State,  but  the 
toll  arrangement  is  the  same  as  before  the  Slate  acquired  the 
property.  This  is  by  virtue  of  a  contract  whereby  the  United 
Traction  Company  pays  an  annual  rental  of  $3280  for  240 
cars  crossing  daily.  For  each  car  in  excess  of  240  a  charge  of 
6  cents  per  car  is  made.  The  United  Traction  Company 
charges  the  Hudson  Valley  Railway  Company  at  a  rate  of 
2%  cents  per  car  for  the  use  of  the  bridge.  The  average 
yearly  rental  paid  by  the  Hudson  Valley  has  been  $343. 
Instead,  therefore,  of  this  arrangement  being  a  drain  on 
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the  company's  resources  the  expense  in  nominal.  In  this 
connection  it  has  been  suggested  that  that  expense  could  be 
saved  by  abandoning  the  use  of  this  bridge  and  crossing  the 
Mohawk  from  Waterford  to  Cohoes,  entering  Troy  over  the 
Green  Island  bridge.  It  is  quite  evident  that  such  an  arrange- 
ment would  inevitably  result  in  higher  bridge  rentals.  The 
tracks  of  the  United  Traction  Company  would  be  used  on  the 
west  side  of  the  Hudson  for  a  somewhat  greater  distance  than 
they  are  now  used  on  the  east  side.  The  cars  of  the  United 
Traction  Company  handle  the  local  traffic  on  either  side,  and 
no  possible  advantage  has  been  suggested  beyond  that  sup- 
posed to  result  from  the  reduction  of  the  bridge  rentaL 

Thomson  Bridge.  A  bridge  of  the  Q-reenwich  and  John- 
sonville  Eailway  is  used  for  operation  by  the  Hudson  Valley 
at  Thomson.  The  rental  for  this  bridge  is  $2000  a  year 
or  at  a  toll  rate  of  12%  cents  a  car.  This  is  certainly  very 
high  as  compared  with  the  toll  rate  at  Waterford,  but  the 
cost  is  not  so  great  as  would  be  the  interest  on  the  invest- 
ment and  cost  of  maintenance  of  a  separate  bridge.  The 
entire  amount  is  too  small  to  have  any  effect  on  rates. 

Troy  Trackage.  The  Hudson  Valley  Railway  Company 
pays  the  United  Traction  Company  an  amount  equivalent 
to  one-half  of  each  passenger  fare  within  the  city  of  Troy 
for  the  use  of  its  tracks  between  the  Union  station  and  Water- 
ford  bridge.  The  average  distance  is  about  5  miles,  and  the 
total  amount  paid  in  1919  was  about  $14,300.  It  is  prob- 
able that  here  the  United  Traction  Company  obtains  a  cer- 
tain advantage,  but  should  the  item  be  scaled  to  what  the 
Commission  might  think  a  fairer  adjustment  the  difference 
would  be  very  slight  as  compared  with  other  necessary 
operating  expenses. 

BaUston-Saratoga.  The  Hudson  Valley  formerly  operated 
over  its  own  line  from  Ballston  Spa  to  Saratoga  Springs. 
It  now  operates  over  tracks  of  The  Delaware  and  Hudson 
Company.  Cars  of  the  Schenectady  Railway  Company  also 
operate    over    this    line.      The    arrangement  between    the 
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Schenectady  Railway  Company  and  the  Hudson  Valley  is 
such  as  to  make  the  operation  of  the  Schenectady  cars, 
financially  speaking,  Hudson  Valley  operation,  that  is  to 
say,  the  Hudson  Valley  receives  the  gross  revenue  of  the 
Schenectady  cars  on  this  part  of  the  route  and  pays  all 
operating  expenses.  The  arrangement  between  the  Hudson 
Valley  and  the  Delaware  and  Hudson  is  that  the  Hudson 
Valley  pays  as  rental  for  the  use  of  the  tracks  the  entire 
operating  income  received  from  that  portion  of  its  opera- 
tion. This  at  first  appears  unfair,  but  it  does  not  operate 
as  a  burden  on  passengers.  The  amount  paid  in  1919  was 
$16,923.  There  are  two  well  constructed  tracks.  If  the  1919 
rental  be  capitalized  on  the  basis  of  an  8  per  cent  return 
it  will  represent  an  investment  of  about  $211,537  or  about 
$32,200  per  mile  of  double  track.  This  is  considerably  less 
than  the  investment  required  by  such  a  line.  The  result  of 
the  arrangement  with  the  two  companies  is  that  the  Hudson 
Valley  obtains  no  direct  financial  advantage  from  operation 
on  this  part  of  the  road.  But  it  is  a  comparatively  cheap 
method  of  reaching  Saratoga  Springs  and  so  connecting 
operations  between  that  point  and  points  north  with  its  road 
to  the  south.  It  thereby  obtains  additional  revenues  from 
other  parts  of  its  system  by  means  of  through  operation  and 
convenience  to  travel. 

Conclusions,  The  examinations  made  of  the  operating 
expenses  have  been  much  more  detailed  than  indicated  by 
this  Opinion.  Especially  has  critical  analysis  been  made  of 
the  payrolls.  The  items  open  to  criticism  it  will  be  observed 
are  few  in  number  and  not  large  in  amount.  If  we  should 
deduct  $100,000,  an  amount  entirely  too  large,  as  repre- 
senting excessive  expenditures,  there  would  still  be  an  opera- 
ting income  of  only  $204,000  and  a  net  deficit  of  $120,000 
without  counting  last  year's  losses  on  the  Mechanicville 
power  plant.  We  are  still  without  a  reliable  appraisement 
of  this  property.  In  the  former  case  a  minimum  value  of 
$5,000,000    was    assumed.      As    stated    in    Commissioner 
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Cheney's  Opinion  "  Certainly  no  one  could  complain  of  this 
valuation  except  the  company  itself  ".  If  we  make  the  deduc- 
tion of  $100^000  from  operating  expenses,  leaving  an  opera* 
ting  income  of  $204,000,  and  add  to  this  non-operating  income 
of  less  than  $6000,  we  woidd  obtain  a  theoretical  gross  income 
of  about  $210,000  or  a  return  of  4.2  per  cent  on  the  estimated 
value  of  $5,000,000.  These  are  extreme  figures  and  are  not 
used  to  indicate  the  real  return  but  merely  to  demonstrate 
beyond  possible  doubt  the  right  of  the  company  and  its  real 
need  of  an  increased  revenue.  There  was  some  discussion  on 
the  subject  of  supposed  overcapitalization.  While  it  seems 
impossible  to  convince  the  public  that  the  basis  of  rate  regula- 
tion consistently  pursued  by  the  Commission  has  been  such 
as  to  prevent  the  imposition  of  rates  to  pay  interest  or  divi- 
dends on  "  water  "  it  ought  to  be  observed  that  this  investiga- 
tion has  proceeded  entirely  regardless  of  the  face  value  of  out- 
standing securities.  The  operating  income  accounts  above 
tabulated  deduct  actual  interest  payments,  not  to  determine 
the  income,  but  from  the  income  as  determined,  and  show  a 
marked  failure  to  meet  these  obligations.  Even  the  necessity 
of  meeting  them  has  not  been  considered  in  reaching  the 
result.  Assuming  no  decrease  in  the  number  of  passengers, 
and  operating  expenses  to  remain  as  in  1919,  a  rate  of  7 
cents  would  yield  an  operating  income  of  about  $232,000 
or  approximately  4%  per  cent  on  the  assumed  minimum 
value  of  $5,000,000,  and  would  fail  to  meet  fixed  charges 
by  about  $100,000. 

Glens  Falls-Fort  Edwwrd  Operations.  The  com^pany 
operates  a  local  system  in  the  city  of  Glens  Falls.  TImb 
villages  of  Hudson  Falls  and  Fort  Edward  are  in  the  same 
neighborhood.  It  is  about  three  miles  from  Hudson  Falls 
to  Glens  Falls  and  about  two  miles  from  Hudson  Falls  to 
Fort  Edward.  As  there  is  considerable  local  traffic  in  Glens 
Falls  and  comparatively  heavy  traffic  between  Fort  Edward, 
Hudson  Falls,  and  Glens  Falls  those  communities  believe  that 
operations  in  that  part  of  the  system,  if  segr^ated  from 
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the  rest,  would  show  a  profit  and  warrant  a  lower  fare  pro- 
portionately than  on  the  remainder  of  the  system.  Statistics 
have  been  called  for  and  produced  upon  this  subject  with 
allocations  and  apportioimients  made  as  fairly  as  possible, 
but,  of  course,  not  with  real  exactness.  The  surprising  result 
is  reached  that  of  the  railway  deficit  in  1919  of  $220,705, 
$96,973  arose  in  the  Glens  Falls-Fort  Edward  zone.  This 
calculation  gives  full  credit  to  revenues  from  interurban 
passengers  riding  through  or  in  that  zone.  It  is  possible 
as  suggested  that  one  of  the  Glens  Falls  lines  may  be  profit- 
able while  others  are  not.  Ko  practicable  method  has  yet 
been  suggested  of  differentiating  urban  fares  on  such  a  basis. 
The  conditions  of  urban  travel  do  not  permit  an  adjust- 
ment of  fares  in  proportion  to  the  cost  of  service  to  each 
passenger  or  to  each  class  of  passengers.  On  the  evidence 
before  the  Commission  it  is  impossible  to  fix  a  lower  rate  in 
Glens  Falls  or  in  what  has  been  termed  the  Glens  Falls-Fort 
Edward  zone  than  on  the  rest  of  the  system. 

The  Zones.  Commissioner  Cheney  called  attention  to  the 
undesirable  features  of  the  zone  system  in  fixing  fares  on 
interurban  roads,  and  it  was  intimated  that  the  desirability  of 
changing  the  rate  base  on  this  road  from  zone  units  to  a 
mileage  rate  might  be  the  subject  of  future  consideration. 
The  zones  are  not  even  approximately  equal  in  length.  They 
were  formed  to  meet  the  local  habits  and  needs  of  travders. 
No  complaint  is  now  made  as  to  their  arrangement  It  may, 
therefore,  be  assumed  that  they  reasonably  satisfy  the  require- 
ments of  patrons  of  the  road.  For  the  most  part  they  overlap 
in  such  manner  as  to  shade  off  the  discrimination  necessarily 
resulting  in  the  case  of  those  boarding  or  alighting  from 
cars  near  zone  limits,  that  is  to  say,  those  so  placed  traveling 
in  one  direction  obtain  an  advantage  which  offsets  the  dis- 
advantage to  which  they  are  subjected  going  in  the  other 
direction.  With  this  arrangement  not  now  under  complaint 
it  is  deemed  wise  not  to  disturb  it. 

The  writer  does  not  believe  that  section  181  of  the  Railroad 
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Law  BO  operates  as  to  require  separate  consideration  in  the 
case  of  each  city  or  Tillage  upon  the  route.  The  traflSc  is 
practically  entirely  interurban  except  in  Glens  Falls  and 
Saratoga  Springs.  As  to  the  other  cities  and  villages  the 
road  merely  passes  through  thenou  Whatever  local  tra£Sc 
there  may  be  is  very  slight  and  it  is  carried  on  interurban 
cars.  There  is  no  urban  system  to  permit  of  segregation. 
In  the  case  of  Saratoga  Springs  and  Glens  Falls  it  clearly 
appears  that  the  statutory  rate  would  be  non-compensatory. 
We  have  in  the  evidence  segregated  the  urban  business  in  the 
Glens  Falls-Fort  Edward  zone.  This  ^ows  an  operating 
income  in  1919  under  a  6  cent  fare  of  $379.64.  The  urban 
business  in  Saratoga  Springs  is  not  segregated,  but  the  opera- 
ting income  for  the  Ballston  Junction-Saratoga  zone  was  in 
1919  $16,923.44.  If  the  result  of  interurban  operat^'on  were 
deducted  we  may  properly  infer  from  the  Glens  Fallfr-'Fort 
Edward  statistics  and  from  uniform  experience  of  the  past 
three  years  in  examining  the  affairs  of  street  railroads  opera- 
ting in  small  cities  that  this  income  would  be  very  small  and 
would  probably  vanish  entirely.  If  we  should  take  Glens 
Falls  and  Saratoga  Springs  and  conceive  of  them  as  present- 
ing two  separate  urban  systems  and  apply  income  accounts 
constructed  on  that  theory  to  a  valuation  of  the  properties 
used  in  each  community,  the  result  would  inevitably  be  a 
higher  rate  than  the  company  now  asks. 

The  application  should  be  granted. 

Chairman  Hill  concurs;  Commissioner  Barhite  concurs, 
with  opinion;  Commissioner  Kellogg  dissents  in  part,  with 
opinion;  Commissioner  Van  Namee  concurs  with  Commis- 
sioner Kellogg,  with  memorandum. 


Babhite,  Commissioner,  concurring: 

This  is  an  application  by  the  Hudson  Valley  Railway 

Company  for  an  order  permitting  it  to  increase  its  fare  from 

6  to  7  cents  in  the  several  zones  established  on  its  lines.    In 

November,  1918,  this  Commission,  after  hearing,  made  its 

12 
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order  pennitting  an  increase  in  fare  from  5  to  6  cents  in 
each  of  said  zones.  Commissioner  Irvine  who  heard  this 
case  has  reported  in  favor  of  granting  the  new  increase. 
Commissioner  Kellogg,  while  agreeing  with  Commissioner 
Irvine  upon  the  various  matters  under  discussion,  raises  the 
point  that  under  section  181  of  the  Railroad  Law  the  fare 
within  the  limits  of  any  incorporated  city  or  village  through 
which  the  road  passes,  can  not  be  raised  above  5  cents  without 
a  separate  consideration  of  each  municipality  and  proof  that 
the  investment,  income,  and  cost  of  operaticm  and  other  legiti- 
mate expenses  within  the  limits  of  such  municipality  justifies 
an  increase  in  fare.  The  Commissioner  further  calls  atten- 
tion to  section  29  of  the  Public  Service  Commissions  Law 
which  provides  that  at  any  hearing  involving  a  rate  increase, 
the  burd^i  is  upon  Ijie  carrier  to  produce  the  evidence  to 
show  that  the  proposed  increase  is  just  and  reasonable,  and 
the  claim  is  made  that  under  the  two  provisions  of  law  to 
which  attention  is  directed,  the  Commission  has  no  power 
to  increase  the  statutory  rate  within  the  limits  of  the  cities 
and  villages  through  which  the  road  passes,  as  it  must  be 
admitted  there  is  not  sufficient  evidence  in  the  case  from 
which  the  investment  in  these  different  cities  and  villages 
can  be  determined. 

When  two  such  able  and  distinguished  lawyers  as  Com- 
missioners Irvine  and  Kellogg,  each  seeking  diligently  to 
arrive  at  a  just  conclusion,  differ  as  to  the  correct  inter- 
pretation of  the  law,  it  is  no  easy  or  welcome  task  to  attempt 
to  cast  one's  lot  with  either  side,  but  a  careful  study  of  the 
question  under  review  leads  to  the  belief  that  there  is  no 
legal  reason  why,  under  the  evidence  in  the  case,  the  prayer 
of  the  petition  should  not  be  granted.  The  two  sections  of 
the  law  quoted  are  simply  parts  of  general  and  remedial 
statutes  of  a  public  nature.  These  statutes  are  designed 
for  the  purpose  of  adjusting  as  between  a  street  railroad 
corporation  and  the  public  the  rates  of  fare  which  may 
properly   be   collected,    and    as   such   are   entitled   to   be 
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liberally  confltrued  wilb  a  view  to  the  beneficial  ends 
proposed.     (Hvdler  v.  Goldm,  86  N.  Y.  446.) 

An  examination  of  section  29  of  the  Public  Service  Com- 
missions Law  shows  no  necessary  obligation  on  the  part 
of  the  carrier  to  prove  the  value  of  any  certain  portion  of 
its  property.  It  is  simply  provided  that  the  burden  of 
proof  is  upon  the  carrier  to  show  that  the  proposed  increase 
in  rate  is  '^  just  and  reasonable ''.  There  are  circumstances 
which  may  be  very  properly  taken  into  account  in  rate 
making  to  determine  whether  a  rate  is  ^^  just  and  reasonable  '^ 
other  than  the  value  of  certain  property.  This  fact  is  illus- 
trated by  the  words  of  section  49  of  the  Public  Siervice  Com- 
missions Law  which  indicate  the  matters  which  must  be  con- 
sidered in  fixing  the  rate  for  a  common  carrier.  That  sec- 
tion provides  that  '^  the  Commission  shall,  with  due  regard 
among  other  things  to  a  reasonable  average  return  upon  the 
value  of  the  property  actually  used  in  the  public  service  ", 
etc.  The  Commission  is  simply  directed  to  consider  the 
value  of  the  property  employed  for  the  public  use  when 
the  rate  of  return,  or  to  use  a  common  expression,  the 
amount  of  dividend,  is  under  consideration.  The  expense  of 
operating,  of  fixed  charges,  of  money  needed  for  contin- 
gencies, etc.,  are  determined  from  matters  other  than  the 
value  of  the  property.  It  follows  in  this  case  that  the  value 
of  the  property  used  by  the  company  in  its  business  is  of 
little  moment  because  it  is  conceded  that  the  rate  named  by 
the  company  will  not  yield  sufficient  revenue  to  pay  a  reason- 
able average  return  upon  the  property  used  in  the  public 
service.  While  undoubtedly  the  company  is  as  much  entitled 
to  sufficient  income  to  pay  a  return  upon  its  investment 
as  it  is  to  an  amount  large  enough  to  pay  its  expenses  of 
operation,  it  has  only  asked  for  a  certain  rate  and  can  not 
complain  if  no  more  than  the  amount  named  by  it  is  granted. 

If  we  consider  section  181  of  the  Eailroad  Law,  it  is  true 
that  the  section  provides  definitely  that  only  a  5  cent  fare 
shall  be  charged  within  the  limits  of  any  incorporated  city 


356     Public  Sebyioe  Commission^  Second  District 

Vol.  9, 1920 

or  village,  but  that  particular  statute  must  be  interpreted 
under  the  principles  laid  down  in  Biggs  v.  Palmer,  115  N.  Y. 
506,  that  a  thing  which  is  within  the  letter  of  a  statute  is 
not  within  the  statute  unless  it  is  within  the  intention  of 
the  law  makers.  In  the  case  cited  the  question  arose  whether 
a  beneficiary  named  in  a  will  can  receive  the  property  given 
to  him  if  it  appears  that  he  caused  the  death  of  the  testator 
for  the  purpose  of  receiving  the  inheritance.  The  Court  of 
Appeals  laid  down  the  law  as  quoted  above  and  said  no, 
although  the  statutes  governing  the  transfer  of  property 
by  will  are  explicit  and  make  absolutely  no  provision  for  an 
exception  under  the  circumstances  noted  in  the  case  to  which 
reference  is  made. 

But  the  law  making  power  has  expressed  its  intention 
with  regard  to  making  rates,  and  in  the  very  section  provid- 
ing for  a  5  cent  rate  in  cities  and  villages,  has  reserved 
the  right  to  regulate  fares  and  has  given  to  the  Public  Ser- 
vice Commission  the  same  power  to  be  exercised  as  prescribed 
in  the  Public  Service  Commissions  Law,  and  we  have  called 
attention  to  the  manner  in  which  that  power  is  to  be  exercised, 
and  the  considerations  which  are  to  control. 

If  it  be  said  that  the  urban  business  and  property  of  the 
company  if  separately  examined  might  show  a  sufficient 
income  to  warrant  the  payment  not  only  of  operating 
expenses  but  of  a  reasonable  return  upon  the  investment  in 
the  various  cities  and  villages,  the  answer  is  that  the  record 
in  the  case  when  the  fare  was  increased  from  5  to  6  cents 
in  each  zone  was  introduced  in  this  proceeding,  and  that 
evidence,  with  the  other  evidence  in  this  particular  proceed- 
ing, and  the  deductions  which  may  properly  be  drawn  there- 
from show  that  the  urban  business  of  the  company  is  con- 
ducted at  a  loss,  and  the  question  of  a  proper  return  upon  the 
lines  within  the  cities  and  villages  is  not  involved. 

Commissioner  Cheney,  in  case  No.  6085,  has  clearly  stated 
the  situation  with  regard  to  the  urban  business  of  the  com- 
pany, and  it  is  not  necessary  to  reiterate  what  he  has  said. 

In  my  opinion  the  prayer  of  the  petition  should  be  granted. 


HuBsoir  Valley  Ry.  Co.  857 

No.  518:841 

Kellooo,  Commissioner,  dissenting  in  part: 

This  applicant,  almost  since  its  organization,  has  had  a 
continuous  history  of  adversity.  It  has  paid  no  dividends 
upon  its  stock,  it  has  paid  no  interest  upon  its  non-cumula- 
tive income  debentures,  and  in  order  to  meet  and  to  pay 
interest  charges  on  its  bonds,  the  outstanding  issue  of  which 
is  $2,304,000,  it  has  been  compelled  to  borrow  since  its 
organization  principally  if  not  entirely  from  its  owners  who 
alone  are  willing  to  make  the  advances. 

It  has  no  history  of  prosperity  in  other  days,  which 
requires  it  to  meet  without  complaint  the  unfavorable  con- 
ditions which  it  now  encounters. 

By  order  of  this  Commission  in  case  No.  6085,  decided 
November  19,  1918,  Vol.  VII,  Public  Service  Commission 
Reports,  Second  District  of  New  York,  page  287,  this  com- 
pany for  the  reasons  stated  in  the  Opinion  therein  by  Com- 
missioner Cheney  was  permitted  to  increase  its  passenger 
fares  from  5  to  6  cents  in  each  of  its  zones.  It  now  applies 
to  make  a  further  increase  from  6  to  7  cents. 

Elaborate  and  carefully  prepared  tables  have  been  sub- 
mitted in  behalf  of  the  petitioner,  in  support  of  its  petition. 

The  petitioner  leases  from  The  Delaware  and  Hudson 
Company  which  owns  the  stock  of  the  United  Traction  Com- 
pany which  in  turn  owns  the  stock  of  this  petitioner,  a  steam 
power  plant  at  Mechanicville,  for  which  it  pays  an  annual 
rental  of  $51,000.  The  power  generated  at  this  point  in 
excess  of  that  needed  for  the  uses  of  the  petitioner  is  sold  to 
various  other  companies. 

The  operations  of  this  plant  had  in  years  prior  to  1919  been 
profitable,  but  for  that  year  show  a  loss  of  $15,180.97.  The 
power  used  by  this  petitioner  was  charged  to  it  on  a  sliding 
scale  of  rates,  provided  for  by  tariffs  duly  filed,  the  average 
cost  during  the  year  1919  being  about  1.4  cents  per  kw.h. 
This  is  somewhat  less  than  their  average  charge  to  others 
for  the  electricity  sold  and  used  from  the  plant,  and  upon 
this  basis  which  seems  not  to  be  unreasonable  the  company 
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failed  by  the  above  amount  of  $15,180.97  to  meet  the  pay- 
ment of  annual  rental  charge  of  the  Mechanicville  power 
station  to  The  Delaware  and  Hudson  Company. 

Under  these  conditions  the  cost  of  maintainence  of  this 
plant,  due  to  payments  by  this  company  to  the  ultimate 
owner,  in  excess  of  the  fair  cost  of  the  electricity  furnished 
at  the  schedule  rates,  is  not  a  proper  deduction  to  be  made 
in  determining  the  income  of  the  petitioner  from  railroad 
operations. 

Other  criticisms  have  been  made  as  to  the  propriety  of  cer- 
tain expenditures.  The  intimate  relations  between  this  com- 
pany, its  immediate  owner  the  United  Traction  Company, 
and  its  ultimate  owner  The  Delaware  and  Hudson  Company 
gives  rise  to  widely  spread  suspicion,  and  the  need  for  careful 
consideration  of  the  fairness  of  all  transactions  between  them. 

These  matters  have  been  carefully  considered  by  Commis- 
sioner Irvine  in  his  Opinion,  and  his  conclusion  that  there 
is  no  ground  for  serious  criticism  as  to  any  of  them  is  amply 
sustained  by  the  evidenca 

An  examination  and  analysis  of  the  exhibits  of  the  results 
of  operation  lead  to  the  conclusion  that  the  affairs  of  the 
petitioner  have  been  managed  in  a  reasonably  economical 
manner,  and  that  no  substantial  change  can  be  suggested  in 
further  reduction  of  operating  expenses  as  claimed  upon  the 
theory  that  any  of  them  are  unwarranted. 

The  operations  of  the  petitioner  for  the  year  1919  were 
conducted  under  the  6  cent  fare  increase. 

The  oompany's  inoome  wm $145,406.42, 

of  which 3,381.17 

WM  the  inoome  from  aeouritiee,  leaving $142,044.25 

inoome  from  its  railroad  operations. 
This  included,  however,  the  loss  at  the  Meohanloville  power  house,  above 
stated  of $15,180.97 

indSeatins  an  inoome  from  railway  operations  of $157,225.22 

leas  rental  of  leased  lines,  Saratoga  terminal,  and  a  rotary  station,  aggregating      25 ,  087 .  58 

which  deducUon  leaves $131,287.00 

for  retom  on  the  investment. 

The  passenger  receipts  for  the  year  ended  December  31, 
1919,  at  the  6  cent  rate,  were  $773,036.08.     An  increase 
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to  7  cents  would  theoretically  increoBe  t^e  passenger  revenue 

$128,866.11. 

The  experience  of  this  company  at  the  time  of  the  previous 
iocreaae  shows  that  there  was  no  falling  oS  in  traffic  due 
to  the  increase  in  fare.  It  is  reaaonable  to  suppose  this 
experience  will  be  repeated.  Adding  this  theoretical  increase 
from  a  7  cent  fare  to  the  actual  receipts  on  the  6  cent  basis 
would  give  a  probable  income  of  $260,102.80.  This  income 
would  yield  only  a  return  on  an  eight  per  cent  basis  on  an 
investment  of  about  $3,250,000. 

There  has  been  no  proof  of  value  of  the  property,  but 
taking  the  value  of  other  trolley  lines,  as  found  by  appraisals 
and  examinations  of  this  Commission,  for  comparison  it 
would  seem  that  the  capital  invested  in  the  road  and  equip- 
ment must  be  at  least  this  amount.  There  can  not  be  found 
in  the  record  sufBcient  basis  for  a  finding  that  the  inves^ 
ment  must  be  at  least  five  million,  as  indicated  in  the  previous 
proceeding. 

No  direct  evidence  as  to  property  value  has  been  given. 
However,  we  may  consider  in  this  connection  the  actual 
valuation  of  roads  similarly  situated.  'Such  valuations  on 
other  lines,  some  of  which  have  been  approved  l^  the 
Commission  for  rate  purposes,  are  as  follows : 


The  smallest  of  these  valuations  is  that  of  the  Soiithem 
New  York  Power  and  Railway  Corporation,  wheie  the 
valuation  was  $81,987.51  per  mile  of  track.  The  entire 
mileage  of  track  owned  by  this  petitioner  is  126.14. 
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If  the  Talue  of  road  and  equipment  of  the  petitioner  is 
equal  to  that  of  the  Southern  New  York  Power  and  Rail- 
way Corporation  per  mile  of  track,  and  the  condition  of  its 
road  as  is  shown  in  this  record  and  its  location  amply  war- 
rant the  conclusion  that  it  is  at  least  that,  the  multiple  of  the 
value  per  mile  by  total  mileage  of  track  would  result  in 
indicating  a  valuation  of  $4,084,904.51  or  in  round  figures 
four  million  dollars. 

Perhaps  this  method  of  estimating  a  valuation  by  making 
a  comparison  with  values  of  roads  which  in  general  are 
similarly  situated  would  not  meet  the  requirements  of  strict 
rules  of  evidence  in  a  Court  of  law,  but  the  statute  under 
which  we  derive  our  powers  expressly  states  that  "  this  Com- 
mission shall  not  be  bound  by  technical  rules  of  evidence  "• 
(Public  Service  Commissions  Law,  section  20.) 

In  cases  of  this  nature,  resort  has  been  frequently  had  to 
this  method  whereby  a  minimum  valuation  may  be  estab- 
lished upon  which  this  Commission  may  act,  and  thus  avoid 
the  tedious  and  expensive  process  of  requiring  evidence  of 
the  actual  physical  value  of  an  extended  utility  property. 

But  the  burden  of  proof  being  upon  the  petitioner  to 
present  all  the  elements  necessary  to  justify  an  increase  of 
rates,  the  justice  of  which  is  challenged,  the  Commission 
should  not  go  beyond  such  demonstrated  minimum  in  the 
absence  of  more  explicit  evidence  of  value  as  a  rate  base. 

Upon  the  basis  of  a  valuation  of  $4,000,000,  an  income  of 
$260,000  would  yield  a  6^  per  cent  return,  and  even  allow- 
ing all  possible  deductions  for  various  alleged  unnecessary 
and  improvident  expenditures,  it  would  fall  far  short  of  eight 
per  cent  which  under  present  conditions  would  not  be  an 
excessive  return. 

I  am  in  favor,  therefore,  of  increasing  the  fare  to  Y  cents 
in  each  of  the  zones  of  the  petitioner,  subject,  however,  to 
an  important  modification  now  to  be  suggested. 

Section  181  of  the  Railroad  Law  makes  provision  that 
no  corporation  such  as  this  shall  charge  any  passenger  more 
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than  5  cents  for  one  continuous  ride  from  any  point  on  its 
poad  to  any  other  point  thereon  within  the  limits  of  any 
incorporated  city  or  Tillage. 

By  the  same  section,  however,  the  Public  Service  Com- 
mission is  given  power  to  regulate  the  rate  of  fara  This 
express  provision  of  law  has  full  force  and  effect  in  each 
incorporated  city  and  village  on  the  line  of  this  petitioner. 
They  are  all  of  them  entitled  to  be  separately  considered, 
and  no  increase  in  the  rate  of  fare  of  any  of  them  can  prop* 
erly  be  made  unless  the  investment  and  operation  in  that 
particular  locality  require  it.  Fares  should  not  be  increased 
in  Waterford  because  operations  in  Lake  George  over  fifty 
miles  away  are  unprofitable. 

Section  29  of  the  Public  Service  Commissions  Law  pro- 
vides, as  has  already  been  intimated,  "At  any  hearing  involv- 
ing a  rate  increased  after  the  first  day  of  January,  nineteen 
hundred  and  fourteen,  or  of  a  rate  sought  to  be  increased 
after  this  section  as  amended  takes  effect,  the  burden  of  proof 
to  show  that  the  increase  in  rate  or  proposed  increase  in  rate 
is  just  and  reasonable  shall  be  upon  the  common  carrier." 

Therefore,  with  the  fare  limitation  prescribed  by  section 
181  of  the  Railroad  Law  in  incorporated  villages  and  cities, 
and  the  burden  of  proof  imposed  on  the  railroad  company 
to  establish  the  propriety  of  an  increase  of  rates,  it  is  essential 
that  evidence  be  given  as  to  each  particular  city  and  village 
in  that  regard.  It  follows  that  unless  such  evidence  be  given, 
and  the  burden  of  proof  in  that  respect  be  met  by  the 
petitioner,  such  increase  can  not  properly  be  made. 

In  this  case  there  is  no  evidence  as  to  the  operating  income, 
or  expenses  in  connection  therewith,  or  the  investment  in 
the  property  as  to  any  municipality  under  the  protection 
of  section  181.  Proof  of  operating  expenses  has  been  given 
l^  zones  to  some  extent,  and  operating  expenses  allocated  by 
car-miles  have  been  computed  as  to  certain  zones,  including 
the  Olens  Falls-Fort  Edward  zone  and  the  Saratoga  zone,  but 
none  of  these  zones  are  confined  to  any  niunicipality  so  far  as 
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the  evidence  discloses.  Some  of  these  zones  are  of  substantial 
length.  One  extending  from  Parry  street  in  Hudson  Falls  to 
Bank  Square  in  Glens  Falls  is  4.68  miles  long,  in  addition  to 
which  distance  passengers  are  entitled  to  be  carried  for  the 
single  fare  to  any  portion  of  the  latter  city.  These  long  hauls, 
when  expenses  are  figured  on  a  car*mile  basis,  of  course, 
absorbed  much  of  the  revenue  derived  therefrom. 

When,  however,  it  is  borne  in  mind  that  passengers  who 
travel  solely  within  the  confines  of  the  city  probably  do  not 
traverse  on  their  journey  more  than  two  miles,  and  frequently 
not  more  than  one,  it  becomes  readily  apparent  that  any 
transportation  of  such  passengers,  computing  the  cost  on  a 
car-mile  basis,  would  yield  a  substantial  revenue  over  expense. 

The  so  called  urban  traffic  referred  to  as  such  in  the 
Opinion  of  Commissioner  Irvine,  and  denominated  in  the 
exhibits  of  the  applicant,  in  reference  to  the  Glens  Falls-Fort 
Edward  zone,  is  not  urban  traffic  at  all.  It  is  a  transportation 
not  only  in  those  municipalities  but  between  them,  and  the 
small  amount  of  operating  income  from  such  operations 
referred  to  in  his  Opinion  as  $379.64  is  the  result  of  opera- 
tions not  only  in  the  city  of  Glens  Falls  or  in  either  of  the 
villages  of  Hudson  Falls  or  Fort  Edward,  but  is  a  result  of 
this  transpolrtation  between  the  villages  as  well. 

This  small  income  results  from  the  fact  that  against  the 
receipts  of  its  operations  are  charged  on  a  car-mile  basis  a 
proportion  of  the  expenses  which  for  a  zone  4.68  miles  long 
are  proportionately  heavy. 

There  is  nothing  in  this  evidence  or  statement  which 
indicates  that  the  present  fares  charged  in  the  city  of  Glens 
Falls,  or  either  of  the  other  municipalities,  for  strictly  local 
passengers,  are  not  profitable.  The  evidence  indicates  very 
strongly  tlie  contrary,  especially  when  the  short  distance 
traversed  by  such  passengers  is  borne  in  mind,  and  com- 
pared with  the  long  distances  traveled  by  the  inter-community 
passengers.  The  local  city  passengers  are  carrying  the  bur^ 
den  of  those  transported  beyond  the  confines  of  the  city 
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through  two  intermediate  towns  and  arriving  at  some  point 
in  the  neighboring  village. 

This  condition  is  taken  only  as  a  type,  and  may  be  the 
situation  in  all  the  other  municipalities.  At  least  there  is 
no  evidence  to  the  contrary.  There  is  no  proof  that  the 
cost  of  operation,  taken  in  connection  virith  the  return  on  the 
capital  invested,  warrants  an  increase  in  the  charge  for  trans- 
portation of  passengers  within  the  limits  of  any  city  or 
incorporated  village. 

The  indications  are  that  the  carrying  of  local  passengers 
who  ride  only  a  short  distance  within  incorporated  villages 
and  cities  is  not  unprofitable  at  the  present  rates.  Each  of 
such  municipalities  must  stand  upon  its  own  merits,  and  in 
order  to  authorize  an  increase  in  fare  in  any  one  of  them,  the 
conditions  there  must  be  shown  to  justify  such  action:  this 
has  not  been  done. 

The  evidence  of  the  general  situation  warrants  an  increase 
of  fares  in  zones  so  far  as  they  connect  different  municipali- 
ties or  lie  outside  of  incorporated  villages  and  cities,  the 
evidence  being  that  traffic  at  various  portions  of  the  line  in 
such  localities  is  not  substantially  similar.  But  in  munici- 
palities coming  within  the  protection  of  section  Idl  of  the 
Railroad  Law,  there  i<s  no  sufficient  evidence  to  justify  an 
increase  of  fare. 

The  increase  in  fare  applied  for  should  therefore  be  granted 
except  as  to  passengers  carried  locally  between  points  within 
any  city  or  incorporated  village,  in  which  the  fare  should 
remain  as  at  present. 


Memorandum  by   Commissioner  Van  Namee,  concurring 
with  Commissioner  Eellogg: 

Section  181  of  the  Railroad  Law  provides  that  no  corpora- 
tion constructing  and  operating  a  railroad  under  the  pro- 
visions of  this  article  shall  charge  any  passenger  more  than 
5  cents  for  one  continuous  ride  from  any  point  on  its  route 


364     Public  Service  Commission,  Second  District 

Vol.  9. 1920 

to  any  other  point  thereon  within  the  limits  of  any  incor^ 
porated  city  or  village. 

The  Public  Service  Commission,  however,  has  by  the 
same  section  power  to  regulate  this  rate  of  fare  and  this 
regulation  shall  be  based  upon  a  study  of  the  revenues 
and  operating  expenses  of  the  railroad  in  question  within 
any  such  city  or  village.  In  this  case  the  company  has  pro- 
duced figures  showing  the  income  for  the  Glens  Falls-Fort 
Edward  zone,  but  has  produced  no  figures  to  show  the  cost 
of  operation  and  revenue  from  operation  within  the  city 
of  Glens.  Falls  itself,  of  passengers  who  travel  from  one  point 
in  the  city  to  another. 

This  increase  in  fare  affects  all  classes  of  passengers, 
whether  they  travel  from  one  point  in  the  city  to  another 
point,  or  from  outside  the  city  to  a  point  in  the  city  or 
vice  versa, 

I  believe  before  being  allowed  an  increase  of  fare  inside 
the  city  on  passengers  from  point  to  point  within  the  city 
the  company  should  produce  figures  showing  the  necessity 
for  such  increase  because  of  the  cost  of  operation  in  carrying 
such  passengers. 

I  therefore  concur  with  the  dissenting  opinion  of  Judge 
Kellogg. 
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Petition  of  Alexandbia  Bay-Redwood  Transportation 
Company,  Inc.,  under  chapter  667,  laws  of  1915,  for  a 
certificate  of  public  convenience  and  necessity  for  the 
operation  of  a  stage  route  by  auto  buses  in  the  city  of 
Watertown,  it  being  proposed  that  the  route  shall  also  be 
operated  between  Watertown  and  the  incorporated  village 
of  Alexandria  Bay,  Jefferson  county.     [Case  No.  7587.] 

In  granting  certificates  of  convenience  and  necessity  the  Commission 
should  take  into  consideration  the  competition  involved  and  the  condi- 
tion of  existing  hus  lines  and  transportation  companies  outside  the 
city  on  the  same  route  or  closely  paralleling  the  route  proposed. 

It  is  not  in  the  interest  of  the  public  to  allow  such  competition  as 
will  result  in  the  bankruptcy  of  the  persons  engaged  in  it,  for  the 
ultimate  result  is  that  the  public  will  not  receive  any  permanent  service 
whatever. 

Certificate  granted  to  company  paralleling  in  part  the  route  of  an 
already  existing  company. 

Decided  July  8,  1920. 

Appearances: 

George  S.  McCartin,  Watertown,  attorney  for  petitioner. 

Thomas  Bums  (by  Edward  W.  Carroll),  Watertown, 
attorney  for  Houae  &  Vrooman. 

Fromjcis  McKinleyj  Clayton,  attorney  for  Fred  I.  Dailey, 
in  opposition. 

Van  Nameb,  Commissioner: 

The  Alexandria  Bay-Redwood  Transportation  Company, 
Inc.,  was  originally  organized  in  1916.  There  were  about 
sixty  stockholders,  mostly  residents  of  the  village  of 
Alexandria  Bay.  The  company  operated  and  still  continues 
to  operate  a  bus  line  between  thef  villages  of  Alexandria 
Bay  and  Redwood  in  the  county  of  Jefferson,  a  distance  of 
about  6  miles. 
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The  company  is  now  in  process  of  reorganization  and 
desires  to  operate  also  between  the  village  of  Alexandria 
Bay  and  the  city  of  Watertown  passing  through  Fishers 
Landing,  Omar,  LaFargeville,  Stone  Mills,  and  Onnns 
Corners.  The  proposed  part  of  this  operation  for  which  a 
certificate  from  this  Commission  is  requested  is  that  part 
of  the  route  which  lies  within  the  boundaries  of  the  city  of 
Watertown. 

It  is  necessary  under  the  statute  for  the  company  to  pro- 
cure a  consent  from  the  City  of  Watertown  for  the  operation 
over  certain  streets  in  such  city  and  a  certificate  of  public 
convenience  and  necessity  from  this  Commission.  No  town 
board  of  any  town  nor  the  board  of  trustees  of  any  village 
through  which  the  proposed  line  is  to  pass  has  brought 
itself  within  the  provisions  of  section  26  of  the  Transporta- 
tion Corporations  Law,  and  therefore  their  consent  for  this 
operation  is  not  required.  The  consent  of  the  City  of 
Watertown  has  been  granted  under  a  resolution  adopted  by 
the  common  council  of  the  city  on  May  3,  1920. 

There  are  at  the  present  time  two  auto  routes  operating 
between  Watertown  and  Alexandria  Bay,  one  operated  under 
a  certificate  granted  by  this  Commission  to  House  and  Gaflf- 
ney,  which  operates  from  Watertown  through  Pamela  and 
Theresa  to  Alexandria:  this  route  is  9  miles  farther  than 
the  proposed  route,  and  does  not  operate  on  the  same  road 
at  any  point.  The  other  line  is  operated  by  Mr.  Dailey 
and  runs  from  Watertown  to  Gunns  Corners  through  Depau- 
ville  to  Clayton,  thence  paralleling  the  St.  Lawrence  river 
through  Fishers  Landing  to  Alexandria  Bay. 

The  proposed  route  will  run  on  the  same  road  as  the 
Dailey  route  from  Watertown  to  Gunns  Comers,  a  distance 
of  9  miles,  and  from  Fishers  Landing  to  Alexandria  Bay, 
a  distance  of  6  miles.  The  total  mileage  of  the  proposed 
route  from  Watertown  to  Alexandria  Bay  is  80  miles. 

The  only  railway  transportation  line  of  any  character 
touching   any   of   the   villages   through   this   route   is  the 
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New  York  Central  line  which  runs  through  the  village 
of  LaFargeville.  The  distance  by  rail  from  LaFargeville 
to  Watertown  i«  48  miles  and  by  bus  is  17  miles.  The 
passenger  train  service  is  infrequent. 

The  oflSciah  of  the  New  York  Central  were  notified  of  this 
hearing,  but  did  not  appear,  nor  was  any  objection  to  the 
granting  of  this  certificate  entered  by  them. 

Alexandria  Bay  is  a  village  of  about  two  thousand  inhab- 
itants, and  is  the  principal  point  in  the  Thousand  Island 
r^on  below  Clayton.  It  is  not  on  the  line  of  any  railroad, 
the  nearest  being  at  Bedwood  a  distance  of  6  miles.  Travel 
between  the  village  and  the  city  of  Watertown  is  large, 
especially  during  the  summer  season. 

The  proposed  route  after  leaving  Fishers  Landing  passes 
through  Omar  which  is  a  small  hamlet,  thence  southward 
through  LaFargeville,  a  settlement  of  about  one  thousand 
people  and  one  of  the  centers  of  the  hay  trade  in  Jefferson 
county,  thence  continuing  southerly  tlu'ough  Stone  Mills, 
another  small  hamlet  to  Gnnns  Comers.  After  leaving 
I  ishers  Landing  and  until  Gunns  Comers  is  reached,  a  dis- 
tance of  16  miles,  this  route  passes  through  a  section  not 
already  served  by  any  automobile  bus  route,  the  inhabitants 
of  which  at  present,  except  those  at  LaFargeville,  have  to 
travel  several  miles  before  reaching  the  line  of  any  estab- 
lished system  of  transportation. 

Evidence  was  given  at  the  hearing  that  the  operation  of 
both  the  present  lines  between  Alexandria  Bay  and  Waters 
town  i«  profitable  though  no  figures  were  produced.  With 
the  amount  of  new  territory  to  be  opened  by  this  proposed 
line  it  would  seem  that  its  operation  might  also  be  profitable 
without  seriously  interfering  with  the  revenues  of  the  lines 
already  established.  It  is  trae  that  the  proposed  line  paral- 
lels the  Dailey  route  from  Gunns  Comers  to  the  city  of 
Watertown,  but  most  of  the  passengers  on  either  line  will 
undoubtedly  travel  the  CTitire  distance  from  Clayton  or 
Alexandria  Bay  as  the  case  may  be,  and  the  travel  from 
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Gunns  Corners  to  the  city  of  Watertown  which  will  be 
affected  is  small.  The  same  condition  exists  in  the  joint 
operation  from  Fishers  Landing  to  Alexandria  Bay. 

It  may  be  inferred  that  the  city  by  granting  its  consent 
to  the  operation  over  certain  streets  on  which  other  lines 
already  operate  is  satisfied  that  congestion  will  not  result 
and  that  such  operation  is  beneficial  to  the  city. 

While  the  petition  to  the  city  only  made  application  for 
a  franchise  for  its  passenger  motor  buses  to  enter  the  city 
of  Watertown,  and  in  another  paragraph  specified  the  route 
which  the  company  proposed  to  operate  between  Watertown 
and  Alexandria  Bay,  the  consent  of  the  city  gave  permission 
for  the  company  to  operate  over  the  route  proposed  in  such 
petition.  It  must  be  taken  that  such  consent  on  the  part 
of  the  city  was  given  only  for  the  operation  of  such  buses 
over  the  streets  in  the  city  necessary  to  reach  its  terminus 
from  the  city  limits,  and  did  not  attempt  to  designate  the 
route  to  be  followed  beyond  the  city  boundaries.  The  Com- 
mission, however,  in  several  cases  decided  subsequent  to  the 
amendment  made  by  chapter  667  of  the  laws  of  1915  to 
section  25  of  the  Transportation  Corporations  Law  has  held 
that  in  granting  these  certificates  of  convenience  and  neces- 
sity the  Commission  should  take  into  consideration  the  com- 
petition involved  and  the  condition  of  existing  bus  lines 
and  other  transportation  facilities  outside  the  limits  of  a 
city  on  the  same  route  or  closely  paralleling  the  route  pro- 
posed, to  the  end  that  persons  or  companies  operating  over 
existing  routes  should  receive  a  fair  measure  of  protection, 
and  that  ruinous  competition  should  not  be  allowed.  It  is 
not  in  the  interest  of  the  public  to  allow  such  competition 
as  will  result  in  the  bankruptcy  of  the  persons  engaged  in  it, 
for  the  ultimate  result  is  that  the  public  will  not  receive  any 
permanent  service  whatever.  (Maiter  of  the  Petition  of 
Buschim,  Vol.  7  P.  S.  C,  2nd  Dist.,  299 ;  Maiier  of  Peti- 
tion of  Blevins,  P.  S.  C,  2nd  Dist.,  Opinion  No.  427,  decided 
July  24,  1919;  Matter  of  Vm  Hoesen,  P.  S.  C,  2nd  Dist, 
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Opinion  Ko.  434,  decided  August  26,  1919;  Matter  of 
Petition  of  Licewicz,  P.  S.  C,  2nd  Dist.,  Opinion  No.  480, 
decided  March  9,  1920.) 

In  this  case,  after  a  careful  study  of  the  evidence,  together 
with  personal  knowledge  of  the  conditions  of  the  section  and 
the  routes  operated  and  proposed  to  be  operated,  by  the 
sitting  Commissioner,  and  after  due  consideration  it  appears 
that  public  convenience  and  necessity  will  be  met  by  the 
petitioner  being  allowed  to  operate  its  proposed  line  in  this 
territory,  a  large  part  of  which  is  not  reached  by  any  trans- 
portation line,  either  railroad  or  automobile. 

Nothing  is  said  in  the  consent  given  by  the  city  relating 
to  the  receiving  or  discharging  of  city  passengers  within  the 
city  limits,  but  it  is  assumed  that  this  line  does  not  propose 
to  compete  with  the  local  traction  company. 

The  certificate  will,  therefore,  issue  under  the  terms  of 
the  consent  granted  by  the  city  for  a  period  of  five  years, 
and  the  usual  conditions  imposed  by  this  Commission  and 
specifically  excluding  the  carriage  of  passengers  from  any 
point  in  the  city  of  Watertown  to  any  other  point  in  said  city. 

An  order  has  been  entered  accordingly. 

Chairman  Hill  and  Commissioners  Irvine,  Barhite,  and 
Kellogg  concur. 
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In  the  Matter  of  the  Complaint  of  the  Tbdbtees  of  the 

Tillage  of  Hobseheads,  Chemung  county,  under  sections 

71   and    72,   Public   Service   CommiBsioiiB   Law,   against 

Elmiba    Water,    Light    and    Railboad    Company   as 

to  prices  chaif;ed  for  electric  street  lighting.       [Case 

No.  7485.] 

Where  ui  electric  lighting  company  has  made  a  contract  with  * 
municipality  to  furnish  street  lighting,  the  electric  lighting  company 
has  no  power  to  increase  the  rate  flzed  on  the  contract  by  ftling  a 
tariff. 

In  such  a  case  this  Commiasion  has  no  jurisdiction  to  Sx  the  rate. 
The  contract  between  the  partiea  is  binding. 

Decided  July  IS,  1020. 
Appearances: 

Frank  S.  Bentley,  Corporation  Counsel,  Horseheads,  and 
Jess  8.  Kellogg,  President,  Village  of  Horseheads,  for  the 
complainant. 

Beekman,  Menken  <&  Oriseotn  (by  M.  G.  Bogue),  52 
William  street,  New  Tork  city,  for  the  respondent. 
KellooOj  Commisdoner: 

Under  date  of  March  1,  1920,  the  respondent,  the  Elmira 
Water,  Light  and  Railroad  Company,  issued  a  tariff  effectivp 
April  1,  1920,  providing  rates  for  electric  lighting  in  streets 
of  Tillages,  towns,  and  communities  having  a  demand  of  at 
least  tea  lights,  and  not  over  one  hundred  fifty  lights.  This 
included  among  other  municipalities  the  Village  of  Horse- 
heads. 

In  this  proceeding  that  village  complains  of  the  tariff 
filed,  and  requests  that  the  rates  be  disallowed.  The  com- 
plaint is  based  upon  two  grounds,  one  of  which  is  that  the 
rates  are  excessive  and  constitute  an  unjust  exaction,  and  are 
preferential. 

A  further  objection  to  the  rates  in  question  is  made  by  the 
complainant,  based  upon  the  existence  of  an  outstanding 
contract  between  it  and  the  respondent,  providing  for  the 
furnishing  of  electric  street  lighting  service  at  the  lower  rate, 
which  it  claims  is  binding  upon  the  respondent. 
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The  contract  in  question  was  in  writing,  duly  executed 
by  the  parties,  and  became  effective  for  a  period  of  five 
years  from  December  1,  1914.  The  village,  by  its  terms, 
was  given  the  right  at  its  election  to  renew  the  contract 
for  a  further  term  of  five  years,  which  right  of  election 
it  has  duly  exercised,  and  the  question  now  is  presented  as 
to  whether  the  contract  can  be  altered  by  the  filing  of  a 
tariff  fixing  a  higher  rate,  and  if  so  whether  this  Commission 
has  jurisdiction  to  pass  upon  the  validity  of  the  tariff  and 
the  unreasonableness  of  the  rates. 

Although  the  complainant  demands  relief  from  this  Com- 
mission and  the  respondent  asserts  that  an  order  should  be 
made  sustaining  the  tariff,  unless  it  is  shown  to  be  unrea- 
sonable, excessive,  or  discriminatory,  a  question  of  juris- 
diction, although  not  raised  directly  by  either  party,  confronts 
us  at  the  outset. 

The  jurisdiction  conferred  upon  this  Commission  in. 
reference  to  gas  and  electrical  corporations  is  carefully  defined 
by  section  66  of  the  Public  Service  Commissions  Law.  In 
the  first  instance  charges  to  be  made  by  an  electrical  corpo- 
ration for  lighting  service  are  fixed  by  filing  of  tariflFs.  Sub- 
division 12  of  the  section  provides  tiiat  no  diflferent  charge 
shall  be  demanded,  directed,  or  received  than  that  specified 
in  the  tariff. 

Provision  is  made  elsewhere  in  the  article  for  investigation 
by  this  Commission,  upon  its  own  motion,  or  upon  complaint 
as  to  the  unreasonableness  of  charges  made  by  the  companies, 
pursuant  to  tariflFs  filed,  and  this  Commission  is  given  power 
to  change  or  to  make  orders  fixing  such  prices. 

The  filing  of  a  tariflF  is  a  condition  precedent  to  charging 
any  rate.  The  subdivision  in  question  contains,  however, 
this  express  exception :  "  but  this  subdivision  shall  not  apply 
to  state,  municipal  or  federal  contracts.'' 

A  narrow  construction  of  this  limitation  is  urged  by  this 
respondent,  to  the  effect  that  this  merely  does  away  with  the 
necessity  of  filing  state,  municipal,  or  federal  contracts 
with  this  Commission.      This  interpretation  of  the  restric- 
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tion,  however,  would  render  it  practically  meaningless.  The 
object  of  the  enactment  was  evidently  to  except  from  the 
machinery  in  reference  to  fixing  rates,  and  our  consequent 
jurisdiction,  all  contracts  made  by  state,  municipal,  or 
federal  authorities  with  electric  lighting  companies. 

Numerous  cases  are  cited  by  the  respondent  under  other 
statutes  not  containing  this  limitation,  but  such  cases  are  not 
authorities  as  to  the  proper  interpretation  of  this  limiting 
provision.  How  far  the  contract  is  binding  under  the  law 
is  a  matter  for  the  courts  and  not  for  us. 

Decisions  and  utterances  of  our  court  of  last  resort  indicate 
that  it  might  be  held  that  such  contracts  are  binding  even 
beyond  the  power  of  the  Legislature  to  abrogate,  where  such 
power  is  not  reserved.  (Kings  County  Lighting  Co.  v. 
CUy  of  New  York,  176  App.  Div.  175,  aflFd.  221  N.  Y.  500; 
Peo.  ex  rel.  VU.  of  8.  Qlens  Falls  v.  P.  8.  Comm.  225  JST.  Y. 
216,  221.) 

However  that  may  be,  the  tariff  filed,  whereby  the  contract 
is  sought  to  be  abrogated,  has  no  effective  force  under  the 
Public  Service  Commissions  Law,  and  this  Commission  has 
no  jurisdiction  to  enforce  its  provisions,  or  to  determine  the 
reasonableness  of  its  rates,  or  to  make  an  order  fixing  a 
rate. 

An  order  should  therefore  be  entered  holding  that  the 
tariff  filed  has  no  effective  force  as  to  rates  to  be  charged  for 
municipal  street  lighting  in  the  village  of  Horseheads,  or 
any  other  municipality  having  an  existing  contract  with  the 
respondent. 

Chairman  Hill  and  Commissionieim  Irvine  and  Van  Namee 
concur;  Commissioner  Barhite  dissents,  with  Opinion. 


Babhite,  Commissioner,  dissenting: 

This  proceeding  is  brought  by  the  Trustees  of  the  Village 
of  Horseheads,  and  is  based  upon  an  objection  to  the  allow- 
ance of  proposed  new  tariffs  and  charges  for  supplying  eleo- 
trict  lights  to  the  streets  of  the  village  of  Horseheads,  as 
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contained  in  a  schedule  filed  with  this  Commission  by  the 
defendant  company.  The  ground  of  the  objection  is  that 
such  tariffs  and  rates  are  excessive  and  constitute  an  unjust 
and  unreasonable  exaction,  and  are  preferential. 

A  further  ground  of  objection  to  the  tariffs  is  made  in  the 
complaint  upon  the  ground  that  on  or  about  the  first  day 
of  December,  1914,  a  contract  was  made  and  entered  into 
between  the  defendant  company  and  the  Village  of  Horse- 
heads,  whereby  the  rates  to  be  charged  and  paid  for  street 
lighting  were  fixed  and  determined  for  a  period  of  five  years, 
and  that  in  and  by  said  agreement  it  was  further  provided 
that  the  village  had  the  right  to  renew  said  agreement  for 
a  further  term  of  five  years,  that  said  agreement  had  been 
renewed  by  the  village,  and  that  by  said  renewal  the  com- 
pany is  only  entitled  to  charge  rates  for  street  lighting  pro- 
vided in  said  agreement. 

The  sitting  Commissioner,  in  an  ably  written  opinion,  has 
found  that  the  tariff  filed,  whereby  the  contract  is  sought 
to  be  abrogated,  has  no  effective  force  under  the  Public 
Service  Commissions  Law,  and  that  this  Commission  has 
no  jurisdiction  to  enforce  its  provisions  or  to  determine  the 
reasonableness  of  the  rates  contained  in  said  tariffs,  or  to 
make  an  order  fixing  a  rate. 

I  most  heartily  concur  in  the  proposition  that  the  com- 
pany has  no  power,  by  filing  a  tariff  or  otherwise,  to  abrogate 
the  provisions  of  the  legal  contract  made  by  itself  and  the 
Village  of  Horseheads  in  which  the  rates  for  public  street 
lighting  are  named  and  fixed ;  in  other  words,  that  the  con- 
tract in  question  is  valid  as  between  the  parties  to  it.  This 
proposition  has  several  times  been  enunciated  and  must  be 
considered  as  the  law  of  the  land.  {Colvmbus  Railway 
Pouter  amd  Light  Company  v.  The  City  of  Colvmbus,  249 
U.  S.  399.) 

But  with  the  proposition  that  this  Commission  has  no 
jurisdiction  to  determine  a  fair  and  proper  rate  which  the 
defendant  company  may  charge  the  Village  of  Horseheads, 
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in  spite  of  a  contract  between  the  two  parties,  I  can  not 
concur.  It  is  true  the  rates  to  be  charged  by  gas  or  electrical 
corporations  are  usually  fixed  by  tariffs  which  are  filed  with 
this  Commission  and  which  become  effective  after  a  certain 
period  and  are  the  legal  tariffs  of  the  company  unless 
changed  by  order  of  this  Commission.  Subdivision  12, 
section  66  of  the  Public  Service  Commissions  Law  provides 
for  the  filing  of  these  tariffs,  and  gives  the  Commission  power 
to  require  every  gas  corporation,  electrical  corporation,  and 
municipality  to  file  with  the  Commission  and  to  print  and 
keep  open  to  the  public  inspection  the  schedules  showing  all 
rates  and  charges.  It  is  true  that  this  subdivision  contains 
this  language,  '^  but  this  subdivision  shall  not  apply  to  state, 
municipal  or  federal  contracts  ".  In  other  words,  the  L^s- 
lature  has  provided  that,  while  the  Commission  may  require 
the  ordinary  rates  and  schedules  made  by  a  company  to  be 
filed  with  it,  it  can  not  require  a  contract  made  by  the  public 
authorities  named  to  be  filed.  It  is  unnecessary  to  inquire 
why  this  distinction  is  mada  It  has  been  made  by  the 
Legislature.  But  in  this  subdivision  not  a  single  word  is 
said  as  to  the  power  of  the  Commission  to  fix  rates,  and  no 
reference  is  made  to  the  circumstances  under  which  the  Com- 
mission has  the  power  to  determine  what  the  rates  of  any 
company  shall  be.  And  there  is  nothing  in  this  subdivision 
from  which  it  can  be  inferred  that  it  was  the  intention  of 
the  Legislature  not  to  give  the  Commission  any  power  over 
rates  fixed  by  contracts  between  a  company  and  a  munici- 
pality. Subdivision  5  of  section  66,  and  sections  71  and  72 
of  the  Public  Service  Commissions  Law  are  the  source  from 
which  the  Commission  derives  its  powers  to  determine  rates 
Subdivision  5  of  section  66  provides  *'  Whenever  the  Com- 
mission shall  be  of  opinion,  after  a  hearing  had  upon  its  own 
motion  or  upon  complaint,  that  the  rates  or  charges  or  the 
acts  or  regulations  of  any  such  person,  corporation  or  munici- 
pality are  unjust,  unreasonable,  unjustly  discriminatory  or 
unduly  preferential,  or  in  any  wise  in  violation  of  any  pro- 
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vision  of  law,  the  commisBion  shall  determine  and  prescribe 
the  just  and  reasonable  rates  and  charges  thereafter  to  be 
in  force  for  the  service  to  be  furnished.     •     •     ."  etc. 

It  will  be  noticed  that  the  Trustees  of  the  Village  of 
Horseheads  in  their  complaint  make  the  charge  that  llie 
tariffs  and  rates  proposed  by  the  company  are  excessive  and 
constitute  an  unjust  and  unreasonable  exaction,  and  are 
preferential.  Under  the  subdivision  quoted  this  Cbmmisr 
sion  has  power  either  upon  its  own  motion  or  upon  complaint 
to  investigate  the  claim  that  the  proposed  rates  are  unjust, 
or  are  preferential. 

Sections  71  and  72  provide  for  the  manner  in  whidi  com- 
plaint as  to  rates  may  be  brought  before  the  Commission, 
and  provide  for  a  hearing  before  the  Commission,  and  pro- 
vide that  after  the  hearing  the  Commission  may  fix  the 
maximum  price  of  gas  or  electricity,  and  further  provide 
that  in  determining  the  price  to  be  charged  for  gas  and  elec- 
tricity the  Commission  may  consider  all  facts  which  in  its 
judgment  have  any  bearing  upon  a  proper  determination  of 
the  question  although  not  set  forth  in  the  complaint  and  not 
within  the  allegations  contained  therein,  with  due  r^ard, 
among  other  things,  to  a  reasonable  average  return  upon  the 
capital  actually  expended  and  to  the  necessity  of  making 
reservations  out  of  income  for  surplus  and  contingencies. 
Nowhere  is  there  information  in  the  statute  that  the  Com- 
mission shall  not  have  jurisdiction  to  determine  the  question 
brought  before  it  in  the  case  at  bar. 

It  must  be  remembered  that  the  question  as  to  whether 
one  of  the  parties  to  a  contract  fixing  rates  can  change  the 
rates  of  his  or  its  own  volition,  is  an  entirely  different  ques- 
tion from  the  one  as  to  whether  the  state,  under  its  police 
powers,  can  ignore  the  terms  of  that  contract  and  do  justice 
as  between  the  parties,  irrespective  of  the  private  agreement 
This  distinction  has  been  clearly  recognized  by  the  courts. 
(See  Union  Dry  Ooods  Co.  v.  Georgia  Public  Service  Cor- 
poration, 248  U.  S.  872 ;  Southern  Public  UtUHies  Co.  v. 


376     Public  Service  Commission,  Second  District 

Vol.  9. 1920 

City  of  CharloUey  IQl  S.  E.  619.)  In  Chicago  Railtuays 
Co.  V.  City  of  Chicago,  126  N.  E.  589,  decided  as  late  as 
February  18,  1920,  the  Supreme  Court  of  Illinois  says: 
^'  It  may  be  true  that  the  constitutional  and  statutory  pro- 
visions imply  authority  of  a  municipality  to  make  an  agree- 
ment with  a  public  utility  as  to  rates  binding  on  the  parties 
to  the  contract  so  that  neither  one  can  repudiate  the  contract 
with  the  other  and  it  can  only  be  abrogated  by  them  by  mutual 
consent,  but  that  is  a  very  different  proposition  from 
authority  to  deprive  the  state  of  its  rights  to  regulate  fares 
and  lower  them  if  found  to  be  excessive  and  more  than 
reasonable  compensation  for  the  service  performed,  or  to 
raise  them  if  so  low  as  not  to  be  fair,  just  and  reasonable 
to  the  public  utility." 

It  may  be  said  in  passing  that  if  the  contract  between  tiie 
Village  of  Horseheads  and  the  defendant  company  disables 
the  company  from  performing  the  functions  it  is  its  duty  to 
perform,  thai  the  contract  between  the  company  and  the 
village  is  a  violation  of  the  contract  with  the  State  and  is 
void  as  against  public  policy.  (Thomas  v.  West  Jersey 
R.  R.  Co.,  101  U.  S.  71.) 

The  question  before  this  Commission  is  not  whether  the 
contract  between  the  company  and  the  Village  of  Horseheads 
is  legal.  The  simple  question  is  whether  the  Commission 
as  a  representative  of  the  State  authority  can  ignore  the  terms 
of  that  contract  under  the  police  power  of  the  State,  and  do 
what  is  just  and  right  between  the  parties. 

Neither  the  Kings  County  Lighting  Co.  case,  176  App. 
Div.  175,  affirmed  221  N.  T.  500,  nor  People  ex  rel  Village 
of  Soidh  Olens  Falls  v.  P.  S.  Commission,  225  N.  T.  216, 
can  be  quoted  as  authority  against  the  position  noted  above. 
In  the  Kings  County  Lighting  Co.  case  the  court  simply 
held  that  the  company  was  bound  by  the  terms  of  a  contract 
which  had  been  made  between  itself  and  the  city,  and  is  right 
in  line  with  the  authority  cited  above  in  249  IT.  S.  399.  In 
the  South  Olens  Falls  case  the  court  took  occasion  to  say 
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that  a  contract  between  a  company  to  furnish  gas  and  the 
municipality  itself  might  be  considered  as  a  contract  the 
terms  of  which  can  not  be  abrogated  except  by  the  parties 
themselves.  But  what  the  court  said  in  that  case  was  simply 
obiter,  was  not  necessary  for  the  decision  of  the  case,  and 
can  not  be  used  as  an  authority;  in  fact  the  court  simply 
said  what  might  be  the  law,  and  not  what  is  the  law. 

If  the  Public  Service  Commission  has  no  power  to  inves- 
tigate and  determine  the  proper  rates  as  between  the  defend- 
ant company  and  the  Village  of  Horseheads,  then  the  village 
and  the  company  might  make  a  contract  which  would  give  a 
special  rate,  rebate,  or  drawback,  or  an  unreasonable  prefer- 
ence or  advantage  to  the  village  in  violation  of  subdivisions  2 
and  3  of  section  65  of  the  Public  Service  Commissions  Law, 
and  the  Commission  would  have  no  power  to  correct  such 
illegal  act;  and  yet,  by  subdivision  5  of  section  66,  the  Com- 
mission is  directly  given  authority  when  it  shall  be  of 
opinion,  after  hearing  had  upon  its  own  motion  or  upon 
complaint,  that  the  rates  or  chai^ges  or  the  acts  or  regulations 
of  any  person,  corporation,  or  municipality  are  unjust,  unrea- 
sonable, unjustly  discriminatory,  or  unduly  preferential,  to 
correct  the  wrong  done  and  determine  what  shall  be  the 
just  and  reasonable  rates  and  charges.  A  gas  corporation 
has  no  more  power  under  the  statute  to  make  an  undue 
preference  in  favor  of  a  municipality  than  it  has  to  make 
such  preference  in  favor  of  a  private  customer.  Sub- 
division 3  of  section  65  of  the  Public  Service  Commissions 
Law  to  which  we  call  attention  especially,  says,  that  "no 
gas  corporation  .  .  .  shall  make  or  grant  any  undue 
or  unreasonable  preference  or  advantage  to  any  person,  cor- 
poration or  locality ".  The  term  "  any  corporation  or 
locality  "  is  certainly  sufficiently  broad  to  include  a  village. 

The  question  might  be  considered  at  greater  length  and 
other  decisions  quoted,  but  it  is  unnecessary,  and  I  must 
hold  as  has  heretofore  been  indicated. 
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Petition  of  Thb  New  Yobk  Central  Railboab  Company 
Tinder  section  91,  Railroad  Law,  for  an  order  determining 
that  lihe  crossing  at  grade  of  a  highway  and  its  railroad 
(Ogdensburg  branch,  St.  Lawrence  division)  about  1.06 
miles  north  of  Marcy  station  in  the  county  of  Oneida  shall 
be  closed  and  discontinued,  and  the  travel  diverted  to  an 
existing  under-crossing  over  existing  highways.  [Case 
No.  6946.] 

Decided  July  20,  1920. 

Appearances  at  the  hearing  in  Utica  June  21, 1918: 

Keman  &  Keman  (by  Wamick  J.  Keman),  Utica,  for 
petitioner. 

r.  0.  Jones,  Supervisor  of  the  Town  of  Marcy. 

E.  F.  Thomas,  F.  R.  Simmons,  D.  E.  George,  Mrs.  D.  E. 
Oeorge,  Oeorge  T.  Simmons,  and  5.  /.  Smith,  property 
owners  residing  in  the  town  of  Marcy. 
Appearances  at  the  crossing  July  10, 1918: 

Keman  &  Keman  (by  Wamick  J.  Keman),  Utica,  for 
the  petitioner. 

T.  0.  Jonesy  Supervisor  of  the  Town  of  Marcy. 

Jacob  F.  Wall,  Town  Commissioner  of  Highways. 

Van  Namee,  Commissioner: 

At  a  point  on  the  St.  Lawrence  division  of  the  New  York 
Central  railroad  about  1.06  miles  north  of  Marcy  station  in 
the  town  of  Marcy,  Oneida  county,  the  railroad  which  at  this 
point  is  double  track  crosses  at  right  angles  a  highway  at 
grada  The  highway  is  known  as  Baker's  highway.  About 
1100  feet  south  of  this  grade  crossing  there  is  an  under- 
crossing  of  the  railroad  known  as  Simmons  Highway  imder- 
crossing.  Both  Baker's  highway  and  Simmons  highway  are 
dirt  roads  maintained  by  the  Town  of  Marcy.  Parallel  with 
the  railroad,  and  for  some  distance  beyond  the  point  where 
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Baker's  highway  and  Simmons  highway  intersect,  there  is 
a  state  highway  which  is  one  of  the  principal  routes  from 
Utica  north  to  the  village  of  Trenton. 

At  the  present  time  the  traveler  proceeding  along  Baker's 
highway  going  west  may,  instead  of  crossing  at  the  grade 
crossing  on  Baker's  crossing,  turn  south  on  Simmons  highway 
about  600  feet  from  the  crossing,  and  proceeding  along  it 
about  900  feet,  reach  the  state  highway  by  the  under-crossing, 
about  1200  feet  southwest  of  the  point  where  Baker's  high- 
way, after  crossing  the  railroad  at  grade,  intersects  it. 

On  March  22,  1917,  The  New  York  Central  Railroad 
Company  filed  a  petition  proposing  that  that  portion  of 
Baker's  highway  which  is  within  the  limits  of  the  railroad 
right  of  way  be  closed  and  discontinued  and  that  traffic  be 
diverted  from  Baker's  highway  to  Simmons  highway  which 
is  carried  underneath  the  railroad.  Some  correspondence 
was  had  with  the  company  in  relation  to  the  matter,  and  an 
inspection  of  the  crossing  was  made  by  the  then  engineer  of 
grade  crossings  of  the  Commission.  The  crossing  was  also 
personally  inspected  by  the  then  chairman  of  the  Commis- 
sion. Notice,  as  provided  by  law,  was  given  to  the  public 
and  to  the  property  owners  aflFected  and  to  the  officers  of  the 
Town  of  Marcy,  in  which  the  crossing  is  located,  and  a  hear- 
ing was  held  before  Commissioner  Fennell  at  Utica  on  the 
21st  day  of  June,  1918,  and  an  adjourned  hearing  was  held  at 
the  crossing  itself  on  July  10,  1918.  At  the  hearings  con- 
siderable opposition  was  evident  from  those  residing  in  the 
vicinity. 

It  was  claimed  that  the  crossing  itself  was  not  dangerous ; 
that  there  was  no  record  of  any  accident  or  loss  of  life  at  the 
crossing ;  and  that  the  rather  stiff  grade  on  Baker's  highway 
in  approaching  the  railroad  crossing  was  offset  by  the  muddy 
and  swampy  condition  of  Simmons  under-pass  highway,  its 
impassable  condition  in  Winter  because  of  snow  and  drifts 
and  the  grade  of  6  feet  in  50  from  the  exit  of  the  under- 
crossing  to  the  state  highway.  Simmons  highway  enters  the 
state  highway  after  emerging  from  the  tunnel  at  right  angles 
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with  a  grade  of  6  feet  in  the  50  covered,  and  it  was  claimed 
that  it  was  impossible  for  horses  to  gain  a  foothold  on  the 
state  highway  soflScient  to  pull  heavy  loads  from  the  dirt 
road  on  such  a  grade. 

At  the  hearing  in  Utica  a  petition  of  protest  was  filed  by 
the  town  board  of  the  Town  of  Marcy,  and  a  protest  against 
the  elimination  of  the  Baker's  Highway  grade  crossing  by  53 
residaits  of  the  town  of  Marcy  within  the  vicinity  of  the 
crossing. 

This  crossing  is  relatively  an  unimportant  one,  the  record 
of  travel  for  June  13,  14,  and  15,  1918,  introduced  at  the 
hearing  shows  a  total  of  eight  passenger  trains  and  two 
freight  trains  a  day  in  either  direction,  and  the  travel  on 
the  road  during  those  days  to  have  been  an  average  of  four 
pedestrians,  ten  vehicles,  and  two  automobiles. 

No  decision  was  arrived  at,  and  the  case  was  assigned  to 
me  shortly  after  my  appointment  to  the  Commission.  I 
have  made  a  personal  inspection  of  the  crossing,  and  after 
careful  study  of  the  exhibits  and  a  reading  of  the  evidence, 
I  am  of  the  opinion  that  the  proposed  change  would  result 
in  as  dangerous  a  condition  for  the  traveling  public  as  now 
exists  by  reason  of  the  grade  crossing,  and  that  public  safety 
does  not  require  the  closing  of  this  crossing  and  the  diver- 
sion of  the  travel  thereon  to  Simmons  highway  as  proposed. 
There  being  so  little  travel  on  this  road,  and  the  gain  to  the 
public  in  the  matter  of  safety  not  being  sufficiently  apparent, 
and  having  in  view  the  very  decided  protest  of  the  town  board 
of  the  town  and  of  practically  all  the  residents  in  the  vicinity 
of  the  crossing,  in  my  opinion  the  application  should  be 
denied.    An  order  has  been  entered  accordingly. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  the  Trustees  op  the 
V1LI4AGE  OF  Warsaw,  Wyoming  county,  against  Warsaw 
Gas  and  Electric  Company  as  to  prices  proposed  to  be 
charged  the  public  for  electricity,  and  as  to  installation 
charges  for  electricity.  Also  complaint  of  the  company, 
in  its  answer,  asking  that  its  present  rates  for  electricity 
be  sustained.      [Case  No.  6585.] 

1.  An  electric  light  company  should  not  make  a  difference  in  price 
for  its  product  hased  solely  upon  the  use  to  which  that  product  is  put 
by  the  customer. 

2.  When  a  public  service  corporation  ignores  its  schedule  rate  and 
charges  a  customer  according  to  the  terms  of  a  private  contract  the 
amount  which  would  have  been  produced  by  the  schedule  rate  should 
be  charged  against  the  company  in  determining  its  true  income. 

Decided  March  9,  1920. 

Appearances: 

HoiU  James  E,  Norton,  attorney  for  complainants;  Hon. 
Martin  8,  Decker^  for  respondent. 

Barhite,  Commissioner: 

The  Warsaw  Gas  and  Electric  Company  has  put  into 
effect  increased  rates  for  electricity  pursuant  to  schedules 
filed  with  this  Commission.  The  Trustees  of  the  Village 
of  Warsaw  filed  their  complaint,  alleging  that  the  new  rates 
are  unjust,  unlawful,  and  discriminatory.  Upon  examina- 
tion of  the  schedules  with  reference  to  the  last  ground  of 
objection  it  is  found  that  the  provisions  which  pertain  to 
the  lighting  rates  available  to  all  residence  consumers  are 
the  same  as  those  applicable  to  all  business  consumers  except 
that  the  price  per  kw.h.  for  metered  current  is  2  cents 
higher  for  residences  than  for  business  places  using  the  same 
amount  of  electricity.  It  is  claimed  that  this  difference  in 
price  is  discrimination  between  the  two  classes  of  customers. 
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The  yice-president  of  the  company  when  asked  the  reason 
for  the  difference  in  rates  said  that  it  was  largely  a  matter 
of  custom.  The  statute  provides  that  '^  'No  .  .  .  electrical 
corporation  .  ,  .  shall  .  .  .  subject  .  .  .  any  par- 
ticular description  of  service  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever". 
ITnless  unusual  circumstances  exist,  there  is  no  reason  why 
a  customer  should  pay  more  for  a  certain  amount  of  elec- 
tricity to  light  his  home  than  for  the  same  amount  to  light 
his  store.  The  two  different  kinds  of  lighting  are  used  at 
practically  the  same  hours,  especially  in  the  smaller  cities 
and  villages,  and  it  costs  the  company  no  more  to  furnish 
the  one  than  the  other. 

The  schedule  of  rates  provides  that  the  maximum  rate  of 
15  cents  per  kw.h.  shall  be  charged  all  domestic  consumers 
using  not  more  than  50  kw.h.  per  month.  Thereafter  the 
price  drops  1  cent  for  the  next  50  kw.h.  and  1  cent  addi- 
tional for  each  100  kw.h.  up  to  300,  that  amount  and  all 
over  that  amount  being  at  the  rate  of  11  cents  per  kw.h. 
The  rate  for  business  places  starts  at  11  cents  and  drops  1 
cent  at  a  time  for  the  same  amount  described  in  the  plan 
for  domestic  consumers.  In  either  class  the  minimum 
charge  is  $1  per  month,  with  a  discount  of  5  per  cent  if  the 
bill  is  paid  before  a  certain  date.  An  examination  of  the 
ledgers  of  the  company  for  three  months  in  the  year  1918 
of  all  consumers  between  .letters  A  to  L  including  approxi- 
mately 50  per  cent  of  the  customers  shows  that  out  of  341 
domestic  consumers  339  or  99.4  per  cent  use  not  to  exceed 
50  kw.h.  per  month.  Out  of  170  business  consumers  118 
or  63.3  per  cent  do  not  exceed  the  same  amount.  In  fact, 
a  large  number  of  business  concerns  use  less  energy  than 
a  number  of  domestic  consumers.  Of  the  business  con- 
sumers 22  do  not  use  to  exceed  75  kw.h.  per  month;  12  do 
not  exceed  100  kw.h. ;  and  8  do  not  exceed  150  kw.h. ;  6  do 
not  exceed  200  kw.h. ;  3  do  not  exceed  300  kw.h. ;  and  only 
1  exceeds  400  kw.h. 
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There  is  nothing  in  this  record  which  warrants  a  sliding 
scale  upon  the  basis  named  in  the  schedules.  In  fact,  when 
we  consider  that  99.4  per  cent  of  the  domestic  consumers 
and  63.3  per  cent  of  the  business  consumers  pay  the  highest 
rate,  the  sliding  scale  is  of  but  little  practical  significance, 
and  it  can  not  be  said  that  the  domestic  consumer  is  not 
subjected  to  an  undue  disadvantage. 

In  Bailyy.  Fayette  County  Fv^l  Co.y  193  Pa.  175,  it  is 
held  that  a  company  has  no  power  to  make  a  difference  in 
price  according  to  the  use  to  which  gas  is  put  by  the  con- 
sumer and  can  not  impose  a  discrimination  in  price  of  its 
product  based  solely  on  the  value  of  the  same  to  the 
consumer. 

The  Warsaw  Elevator  Company  is  the  largest  consumer 
of  electric  energy  in  the  village  of  Warsaw.  According  to 
information  furnished  the  Commission  by  the  Warsaw  Gas 
and  Electric  Company,  the  amount  was  furnished  under  a 
contract  made  in  1916.  On  account  of  a  dispute  between 
the  two  companies  as  to  whether  the  contract  had  been  ter- 
minated, electricity  was  furnished  under  the  contract  rate 
until  November  1,  1919.  The  contract  rate  was  less  than 
the  schedule  rate.  For  the  eleven  months  ended  Novem- 
ber 30,  1918,  the  amount  coUected  was  $3331.  At  the 
schedule  rates  which  prevailed  for  the  same  period  the 
amount  would  have  been  $5043.50,  a  loss  to  the  company 
of  $1712.50.  During  the  year  ended  September  30,  1919, 
the  amount  collected  from  the  elevator  company  was 
$3681.50;  at  the  schedule  rates  the  amount  would  have  been 
$6362,  or  a  loss  of  $2680.50.  Undoubtedly,  in  this  trans- 
action, the  electric  company  followed  what  is  considered  to 
be  good  business  policy  and  had  no  thought  of  violating  the 
law.  Whatever  the  Commission  might  be  willing  to  do  as 
a  matter  of  discretion,  it  jias  no  discretion,  and  must  insist 
that  the  terms  of  the  statute  be  followed.  If  public  utility 
companies  can  make  a  private  contract  and  then  charge  for 
their  product  according  to  the  rates  named  in  the  contract. 
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great  injustice  might  result.  For  example,  a  company 
might  make  a  contract  with  a  favored  customer  and  then 
file  a  schedule  for  increased  rates  and  thus  do  great  injury 
to  other  less  favored  consumers.  That  in  this  case  the 
electric  company  might  have  charged  the  elevator  company 
schedule  rates  if  those  rates  were  fair  and  just,  in  spite  of 
the  private  contract,  is  well  established  by  the  courts.  See 
Union  Dry  Ooods  Campcmy  v.  Georgia  Public  Service  Cor- 
poration, 248  TJ.  S.  372. 

The  company  obtains  its  electrical  current  from  two 
sources,  viz. :  from  its  own  plant  situated  in  the  village  of 
Warsaw,  and  by  purchase  from  The  Perry  Electric  Light 
Company.  This  last  named  corporation  is  owned  prac- 
tically by  the  same  persons  who  own  and  operate  the  Warsaw 
Company,  and  while  the  two  corporations  are  separate  cor- 
porate units  their  identity  of  management  and  mutual  inter- 
dependence can  not  be  disputed.  The  Perry  Company  is 
apparently  the  owner  of  an  up  to  date  plant  which  produces 
electricity  at  a  reasonable  cost,  while  it  is  claimed  that  the 
Warsaw  plant  is  antiquated,  and  that  its  product  costs  an 
unwarranted  price,  and  that  the  customers  of  the  company 
should  not  be  compelled  to  pay  for  the  operation  of  an 
inefficient,  obsolete,  and  worn  out  plant  The  contention  of 
the  complainants  that  the  consumers  of  current  should  not 
be  compelled  to  pay  the  cost  of  operation  of  an  inefficient, 
obsolete  plant  is  correct  and  in  harmony  with  former 
decisions  of  this  Commission.  In  Buck  v.  Jvdge,  decided 
July  24,  1919,  Chairman  Hill,  who  wrote  the  Opinion, 
quotes  former  Chairman  Stevens  in  the  following  words: 
"It  is  clear  that  the  public  should  be  required  to  pay  a 
return  only  upon  a  plant  which  is  suited  and  adapted  to  its 
needs,  witii,  of  course,  a  reasonable  allowance  for  future 
expansion  and  growth  which  is  just  as  important  for  the 
public  as  it  is  for  the  company;  and  if  a  given  plant  is  not 
suited  and  adapted  to  the  needs  of  the  public  which  it  serves 
.    .    .    then  clearly  and  upon  the  plainest  principles  of  equity 
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and  justice  the  company  should  not  be  entitled  to  a  return 
beyond  that  which  would  be  demanded  upon  a  plant  properly 
located,  economically  constructed,  and  suited  in  capacity  to 
the  needs  for  which  it  is  designed ". 

And,  later,  Chairman  Hill  says,  "  I  believe  the  public  is 
entitled  to  be  served  by  a  reasonably  modern  plant  which  is 
not  obsolete  or  wasteful  in  its  methods,  and  which  turns  out 
its  product  with  some  reasonable  degree  of  economy." 

While  the  reports  of  the  company  show  that  current  was 
purchased  more  cheaply  than  it  was  produced,  the  company 
can  not  be  condemned  because  it  does  not  purchase  all  of  its , 
current,  as  it  does  not  appear  that  the  Perry  Company  was 
able  to  supply  all  of  the  electricity  needed.  The  company 
should,  however,  as  soon  as  practicable,  make  arrangements 
to  purchase  the  product  required  by  its  customers.  The 
plant  in  the  village  of  Warsaw  should  be  maintained  as  a 
reserve  station  from  which  current  may  be  supplied  in  case 
of  transmission  trouble. 

An  expert  in  the  employ  of  the  Commission  made  a  per- 
sonal examination  of  the  Warsaw  plant  and  made  the  state- 
ment under  oath  that  it  is  in  a  perfectly  good  operating 
condition,  and  is  in  a  fair  state  of  maintenance.  If,  how- 
ever, we  examine  the  reports  of  the  company  we  find  evi- 
dence of  a  steady  deterioration  in  the  efficiency  of  the  plant 
or  in  the  business  management. 

By  the  annual  reports  filed  by  the  company,  it  appears 
that  in  1917  the  company  produced  250,099  kw.h.  of  current 
at  a  total  production  cost  of  $7394.56,  or  at  the  rate  of  2.96 
cents  per  kw.h.  In  1918,  the  company  produced  165,432 
kw.h.  at  a  production  cost  of  $8177.36  or  at  a  rate  of  4.94 
cents  per  kw.h.  These  figures  show  an  increase  in  the  total 
cost  of  production  for  1918  over  1917  of  10.6  per  cent,  and 
an  increase  in  unit  cost  of  production  of  66.9  per  cent. 

If  we  go  back  to  the  year  1916,  we  find  that  the  company 
produced  286,533  kw.h.  at  a  total  eost  of  $9340.23,  or  at  the 
unit  rate  of  3.26  cents  per  kw.h.     These  figures  show  an 
13 
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increase  in  total  cost  of  production  in  1916  over  1918  of 
over  14  per  cent,  'but  an  increase  in  unit  cost  in  1918  over 
1916  of  over  51  per  cent. 

The  complainants  in  their  brief  point  to  the  exceedingly 
large  production  expenses,  but  they  assume  that  the  differ- 
ence between  the  number  of  kw.h.  sold  and  the  amount  pur- 
chased from  the  Perry  plant  is  the  amount  produced  at  the 
Warsaw  plant  This  method  of  calculation  fails  to  consider 
the  amount  of  current  lost  in  transmission  and  at  the  trans- 
formers, which  is  always  large,  even  in  well  constructed  and 
well  managed  plants. 

The  above  figures  furnish  abundant  basis  for  the  report 
of  the  division  of  capitalization  of  this  Commission,  which 
reifers  to  the  relative  ineflSciency  of  the  Warsaw  plant  and 
also  raises  the  question  as  to  whether  or  not  the  public  of 
Warsaw  should  be  required  to  pay  high  rates  for  edectricily 
solely  for  the  reason  that  the  apparatus  which  serves  it  is 
inefficient. 

The  figures  which  should  prevail  in  the  decision  of  this 
case  are  as  follows : 

Fixed   capital    $8S,000 

Organization    1  »500 

Materials  and   supplies 18,000 

Working  capital   6,000 

$108,500 

The  amount  of  fijced  capital  has  been  determined  as  the 
result  of  a  careful  examination  of  the  plant  by  an  expert 
in  the  employ  of  the  Oommission*  The  organization 
expenses,  $1500^  are  ample  when  we  consider  the  circum- 
stances under  which  this  company  was  probably  organized. 
The  claim  of  the  company  for  $5000  for  this  item  is  imsap- 
ported  by  any  evidence  and  can  not  be  allowed.  Materials 
and  supplies,  $13,000,  strictly  speaking,  should  not  become 
a  part  of  the  capital  account,  as  the  item  is  composed  in 
part  of  various  attachments  and  tools  sold  to  the  customers 
of  the  company  from  time  to  time  in  the  merchandise 
branch  of  the  business,  but  as  the  profit  which  arises  from 
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the  sale  of  these  goods  is  credited  to  the  general  income 
of  the  company  the  item  may  be  retained.  The  item  of 
$6000  for  working  capital  is  sufficiently  large  for  the  pur- 
poses of  the  company.  An  8  per  cent  return  on  the  above 
investment  amounts  to  $8@80.  The  operating  expenses  for 
the  twelve  months  ended  September  30,  1919,  as  reported 
by  the  company  are  $26,379.60,  adding  $2000  for  amortiza- 
tion brings  the  total  operating  expen-ses  to  $28,379.60, 
The  above  figures  tabulated  are  as  follows: 

Return  on  investment  at  8  per  cent $8,280.00 

Operating  expenses,  taxes,  and  amortisation 28,879.00 

Total  revenue  required   $30, 059.60 

Income  from  present  rates,  municipal  street  liKhting.  $4,595.82 

Other  municipal  lighting 110.49 

Flat  rate  lighting 87.00 

Power  (corrected  to  schedule  rates) 10,081 .  10 

Merchandise  and  Jobbing 2,841 .88 

$17,721.24 

Revenue  required  from  commercial  metered  lighting |18,038.86 

Block  Meter  Rates  Required : 
First  10  kw.h.  per  month  at  15  cents  per  kw.h. 
Next  30  kw.h.  per  month  at  12  cents  per  kw.h. 
All  over  40  kw.h.  per  month  at  9  cents  per  kw.h. 
Prompt  payment  discount,  5  per  cent. 
Minimum  monthly  charge,  |1.00. 

From  the  figures  before  the  Commission,  it  is  estimated 
that  the  above  rates  will  produce  $18,997.75,  or  a  total 
income  of  $36,718.99. 

It  was  stipulated  by  the  parties  upon  the  hearing  that 
if  the  Commission  by  its  decision  should  determine  that  the 
rates  charged  by  the  company  for  electricity  under  the 
schedule  in  force  on  the  14th  day  of  May,  1919,  or  under 
any  subsequent  modification  of  that  schedule,  should  be 
redueed,  in  that  event  the  difference  between  the  rates 
charged  under  the  schedule  in  force  on  the  date  named  or 
under  any  modified  schedule,  should  be  paid  back  to  the 
customers  of  the  company  as  a  rebate  upon  all  future  bills, 
it  being  stipulated  and  agreed  that  the  decision  of  the  Com- 
mission shall  take  effect  as  of  July  1,  1919,  and  the  rebate 
should  date  from  that  day. 

The  company  has  modified  the  schedule  in  effect  on 
May  14,  1919,  by  an  amendment  in  force  December  25, 
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1919.  By  this  amendment  block  meter  rates  are  made  step 
meter  rates. 

An  order  should  be  entered  in  accordance  with  the  fore- 
going opinion. 

All  concur. 


New  Yoek  and  Stamford  Ry.  Co.  889 

No.  518:889 

Petition  or  Complaint  of  New  York  and  Stamford  Rail- 
way Company  under  gubdivision  1,  section  49,  Public 
Service  CommisBions  Law,  and  section  181,  Railroad  Law, 
for  permission  to  increase  passenger  fares;  under  section 
29,  Public  Service  Commissions  Law,  for  permission  to 
put  into  effect  new  tarifp  On  short  notice;  under  section  53, 
Public  Service  Commissions  Law,  for  permission  to  exer- 
cise fare  rights  under  amendments  to  municipal  fran- 
chises.     [Case  No.  7689.] 

A  proviaicm  in  a  franchiBe  granted  June  26,  1013,  to  a  street  railroad 
company,  requiring  it  to  interchange  free  transfers  with  another  street 
surface  railroad  company,  does  not  deprive  this  Commission  of  juris- 
diction to  do  away  with  such  transfers  as  part  of  a  plan  to  secure  to 
the  latter  company  additional  revenue  necessary  to  yield  a  fair  return 
on  its  investment. 

Increases  of  fare  and  changes  of  boundaries  of  zones  in  order  to  yield 
such  additional  revenue  considered,  and  approved  as  modified. 

Decided  July  22,  1920. 

Appearances: 

OraJumij  McMahon,  Buell  &  Knox,  42  Broadway,  New 
York  city,  attom^s  for  petitioner. 

Benjamin  I.  Taylor,  Port  Chester,  Counsel,  for  the  Town 
of  Harrison. 

C.  DeWiit  Rogers,  141  Broadway,  New  York  city,  attor- 
ney for  the  Village  of  Larchmont. 

Ralph  A.  Gamble,  347  Madison  avenue,  New  York  city. 
Counsel  for  the  Town  of  Mamaroneck. 

Earnest  R,  Eckley,  Counsel  for  the  Village  of  Mamaroneck. 

William  E.  Lyon,  jr.,  286  East  Bolton  Road,  Mamaroneck, 
in  person. 

William  A .  Wilding,  Town  Clerk  of  the  Town  of  Harrison. 

Kellogg,  Commissioner: 

By  order  of  this  Commission  entered  July  1,  1919,  this 
petitioner  was  permitted  to  make  certain  changes  in  its 
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zoning  system  for  the  purpose  of  obtaining  increased  revenue, 
which  under  the  facts  submitted  it  appeared  the  petitioner 
was  then  entitled  to  on  account  of  the  increased  cost  of 
operation. 

In  that  case  the  financial  condition  and  needs  of  the  peti- 
tioner were  considered  and  set  forth  in  detail  in  the  Opinion 
of  Commissioner  FenneD,  upon  which  the  order  was  based. 

Claiming  that  the  relief  experienced  by  way  of  added 
revenue  in  the  changes  then  inaugurated  has  proven  insuffi- 
cient to  meet  the  constantly  mounting  cost  of  material  and 
labor,  this  company  again  appears  before  this  Commission 
for  a  still  further  rearrangement  of  its  zoning  plan,  and  an 
increase  in  certain  instances  of  the  fare  to  be  charged  in* 
such  zones. 

The  petitioner  in  its  petition  presented  for  the  considera- 
tion of  this  Commission  two  alternate  plans,  known  as 
Plan  "A"  and  Plan  "  B,"  dependent  upon  whether  or  not  it 
secured  a  waiver  from  the  Town  of  Harrison  of  certain  fare 
limitations  contained  in  the  franchise  granted  to  the  peti- 
tioner by  that  municipality. 

At  the  time  of  the  hearing  it  appeared  that  not  only  the 
Town  of  Harrison  had  not  waived  its  franchise  restrictions, 
but  further  that  the  Village  of  Mamaroneck  had  withdrawn 
the  waiver  which  it  had  previously  extended,  a  copy  of  which 
was  attached  to  the  petition.  This  necessitated  the  sub- 
mission of  a  third  zoning  plan,  known  as  Plan  "  C "  which, 
with  certain  amendments  suggested  upon  the  hearing,  is  now 
here  for  consideration. 

This  latter  plan  does  not  increase  the  rate  of  fare  in  the 
village  of  Mamaroneck,  or  by  change  of  zone  increase  the 
cost  of  transportation  over  the  petitioner's  lines  within  any 
portion  of  that  village.  It  does,  however,  propose  to  do 
away  with  the  free  transfer  privilege  now  extended  recipro- 
cally within  the  village  limits  to  passengers  of  this  petitioner 
desiring  to  further  travel  over  the  lines  of  The  Westchester 
Street  Railroad  Company,  and  to  passengers  of  The  West- 
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cheater  Street  Railroad  Company  desiring  to  farther  travel 
within  the  village  limits  over  the  line  of  the  petitioner. 

The  Village  of  Mamaroneck  opposes  this  plan  resulting 
in  the  abolition  of  free  transfer  privileges,  standing  upon 
what  it  claims  to  be  its  legal  rights  in  the  matter.  It  pro- 
duces evidence  to  show  that  on  June  26,  1913,  when  the 
Village  of  Mamaroneck  was  granting  certain  privileges  to 
The  Westchester  Street  Railroad  Company,  it  imposed  as 
a  condition  of  such  grant  the  requirement  that  that  company 
should  make  a  contract  with  this  petitioner  whereby  passen- 
gers on  either  line  desiring  to  be  carried  to  points  over  the 
line  of  the  other  carrier,  in  the  village  of  Mamaroneck, 
should  be  carried  free  by  the  second  carrier.  This  contract 
was  also  to  provide  for  the  use  of  the  tracks  of  one  company 
by  the  other  company,  bringing  it  within  the  provisions  of 
what  was  then  section  78,  and  is  now  section  148,  of  the 
Railroad  Law.  The  contract  accordingly  was  entered  into 
by  these  parties,  as  required  by  this  municipality. 

The  Village  of  Mamaroneck  claims  that  thereby  a  con- 
tractual relation  was  established  between  the  petitioner  and 
that  municipality  whereby  it  must  carry  to  all  points  in  the 
village  of  Mamaroneck  without  charge  passengers  brought 
to  it  by  The  Wiestchester  Street  Railroad  Company,  and 
who  had  paid  fare  to  that  corporation.  The  famous  decision 
In  the  Matter  of  Quinby  is  relied  on  in  support  of  this 
contention. 

It  might  be  urged,  and  perhaps  with  conclusive  force,  that 
the  Matter  of  Qvinhy  is  clearly  distinct  from  this  case 
because  here  the  provision  as  to  free  transfers  relied  on  is 
not  imposed  as  a  condition  for  any  grant  of  privil^e  to  this 
petitioner,  but  inserted'  in  a  permit  granted  to  a  third  party. 
It  is  not  probable  that  the  courts  will  hold  that  where  this 
Commission  possesses  jurisdiction  over  a  corporation  in 
regard  to  the  subject  matter,  it  will  be  ousted  of  such  juris- 
diction by  the  conditions  of  a  franchise  granted  to  a  third 
party. 
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It  also  seems  to  be  quite  evident  that  the  clear  and  express 
delegation  of  power  to  this  Commission  thought  to  be  lacking 
in  the  Quiriby  case,  as  to  increase  of  fares,  in  those  instances 
where  franchise  restrictions  prevail  has,  as  to  free  transfers 
between  corporations,  been  carefully  by  express  language 
extended  to  this  Commission.  For  we  find  in  the  Public 
Service  Commissions  Law,  section  49,  subdivision  7,  as 
enacted  in  chapter  680  of  the  laws  of  1910,  this  express 
provision  covering  a  contract  of  this  nature: 

"Until  and  except  as  the  public  service  commission  shall  otherwise 
prescribe  as  to  any  street  railroad  corporation  or  corporations  pursuant 
to  the  provisions  of  this  chapter,  every  street  surface  railroad  corpora- 
tion entering  into  a  contract  with  another  such  corporation  as  pro- 
vided in  section  seventy-eight  [now  148]  of  the  railroad  law  shall  carry 
or  permit  any  other  party  thereto  to  carry  between  any  two  points  on 
the  railroads  or  portions  thereof  embraced  in  such  contract  any  pas- 
senger desiring  to  make  one  continuous  trip  between  such  points  for  one 
single  fare,  not  higher  than  the  fare  lawfully  chargeable  by  either  of 
such  corporations  for  an  adult  passenger." 

There  would  therefore  seem  to  be  an  express  delegation 
of  power  to  this  Commission  to  take  action  in  r^ard  to 
transfers  in  such  cases. 

But  another  reason  suggests  itself  as  to  why  this  provision 
in  the  franchise  to  The  Westchester  Street  Railroad  Com- 
pany does  not  deprive  this  Commission  of  jurisdiction  to  act 
upon  this  subject,  such  provision  as  to  free  transfers  is 
contained  in  the  franchise  granted  June  26,  1913,  and  sub- 
sequent to  the  enactment  of  the  Public  Service  Commissions 
Law.  Clearly  within  the  law  applicable  in  such  cases,  as 
interpreted  by  the  decisions  of  the  Court  of  Appeals  handed 
down  July  7,  1920,  this  Commission  has  jurisdiction  to  act. 
(In  the  Matter  of  the  Application  of  the  City  of  Niagcura 
Falls,  Relator  against  Public  Service  Commission,  Second 
District,  and  International  Railway  Compcmy;  People  ex 
rel.  Garrison,  as  Receiver,  against  Nixon.) 

This  brings  us  to  the  merits  of  the  application. 
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The  petitioner  operates  a  street  surface  railroad  from  the 
New  Haven  station  in  the  city  of  New  Kochelle  easterly  to 
the  city  of  Stamford  in  the  State  of  Connecticut.  Its  main 
line  is  19.37  miles  in  length,  and  its  branch  lines  approxi- 
mate 7  miles,  making  a  total  trackage  of  26.37  miles,  of 
which  about  16  miles  is  in  the  State  of  New  York.  Between 
the  city  of  New  Rochelle  and  the  Connecticut-State  line,  it 
traverses  in  the  following  order  these  municipalities  in  the 
county  of  Westchester:  village  of  Larchmont;  town  of 
Mamaroneck;  village  of  Mamaroneck;  town  of  Harrison; 
village  of  Rye;  village  of  Port  Chester. 

The  zones  are  numbered  commencing  at  the  west.  Zone 
one  as  now  existing  extends  from  the  terminal  of  the  road 
at  Mechanic  street  in  New  Eochelle  easterly  to  Dean  Place 
in  the  village  of  Larchmont,  a  few  feet  easterly  of  the 
boundary  line  between  that  village  and  the  city  of  New 
Rochelle.  The  fare  in  this  zone  is  five  cents.  Its  approxi- 
mate length  is  1.05  miles.  No  change  of  fare  or  zoning  is 
asked  for  affecting  this  zone.  Free  transfers  in  New 
Rochelle  to  The  Westchester  Electric  Railroad  Company's 
lines  now  granted  are  continued. 

Intermediate  the  easterly  line  of  the  city  of  New  Rochelle 
and  the  Connecticut-State  line  there  are  now  three  zones  in 
each  of  which  a  fare  of  five  cents  is  charged.  There  is  some 
overlapping,  and  also  provisions  for  transfer  between  cer- 
tain of  the  zones  for  an  additional  charge  of  three  cents. 
Free  transfer  privileges  are  also  extended  in  this  territory, 
not  only  over  the  lines  of  the  petitioner,  but  over,  as  has 
already  been  indicated.  The  Westchester  Street  Railroad 
Company's  lines  in  the  village  of  Mamaroneck.  This  terri- 
tory it  is  now  proposed  to  subdivide  so  that  in  place  of  three 
zones  there  will  be  four  and  a  part  of  a  fifth  within  the 
State  of  New  York. 

These  proposed  new  zones  are  as  follows: 

Zone  No.  2:  Between  Dean  Place  and  the  Eastern  bound- 
ary of  the  town  of  Mamaroneck.      Approximate  distance 
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2.20  miles.  Fare  five  cents  with  free  transfer  privilege  to 
and  from  cars  of  the  Larchmont  Manor  line  in  the  village 
of  Larchmont. 

Zone  No.  3 :  Between  the  western  boundary  of  the  village 
of  Mamaroneck  and  the  Mamaroneck-Harrison  Town  line. 
Approximate  distance  1.90  miles.     Fare  five  cents. 

Zone  No.  J^:  Between  the  western  boundary  of  the  town 
of  Harrison  and  North  street,  village  of  Rya  Approximate 
distance  1.80  miles.     Fare  six  centa 

This  zone  contains  a  subdivision  extending  between  the 
western  and  eastern  boundary  of  the  town  of  Harrison  in 
which  the  fare  is  five  cents. 

Passengers  boarding  cars  in  zone  No.  4  east  of  the  Har- 
rison-Rye line  will  be  entitled  to  ride  to  Purchase  street 
and  Purdy  avenue  in  the  village  of  Rye  for  a  six  cent  fare. 

Zone  No.  5:  Between  North  street  in  the  village  of  Rye 
and  Liberty  Square  in  the  village  of  Port  Chester.  Approxi- 
mate distance  2.61  miles  with  laps  of  approximately  0.44 
miles  extending  to  Mill  and  Main  streets,  village  of  Port 
Chester.  Fare  six  cents  with  free  transfer  privilege  to  and 
from  cars  of  the  Jlye  Beach-Rye  Station  line  and  the  Rye 
Beach-Port  Chester  line. 

Passengers  boarding  cars  in  the  village  of.  Rye,  west  of 
Purchase  street  and  Purdy  avenue  will  be  entitled  to  ride  to 
the  Rye-Harrison  Town  line  for  a  six  cent  fare.    [See  note.] 

Zone  No.  6:  Between  Liberty  Square,  Port  Chester,  and 
Railroad  and  Greenwich  avenues,  Greenwich,  Conn. 
Approximate  distance  3.12  miles,  with  lap  extending  from 
Liberty  Square  to  the  New  York  and  Stamford  Railway 
Company's  car  barn  in  Port  Chester,  approximate  distance 
.84  miles.     Fare  six  cents.     [See  note.] 

Passengers  boarding  cars  of  local  lines  in  the  village  of 
Port   Chester  are  entitled  to  transfer  to  points  in  zones 

Note  :  PasBengers  boarding  oars  in  zones  Na  5  or  No.  ft  outside  the 
viUage  of  Port  Chester  are  entitled  to  transfer  to  local  lines  in  the 
village  of  Port  Chester  upon  payment  of  three  cents  for  transfer. 
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No.  5  or  No.  6  outside  the  village  of  Port  Chester,  including 
Rye  Beach  line,  upon  payment  of  three  cents  for  transfer. 

Passengers  boarding  cars  in  the  village  of  Port  Chester 
are  entitled  to  free  transfer  good  within  the  village  of  Port 
Chester. 

The  Rye  Beach  line  between  Liberty  Square,  Port 
Chester,  and  Rye  Beach,  is  included  in  zone  No.  5.  Approxi- 
mate distance  3.17  miles. 

The  proposed  plan  also  provides  for  additional  zones  in 
the  State  of  Connecticut. 

Although  a  substantial  portion  of  the  territory  of  pro- 
posed zone  No.  6  is  within  the  State  of  New  York,  the 
overlapping  therein  of  proposed  zone  No.  6  to  Mill  and 
Main  streets,  a  few  feet  distant  from  the  State  line,  leaves 
approximately  only  four  zones  within  the  State  of  New 
York  to  be  traversed  by  passengers  within  its  boundaries. 
So  that  where  three  zones  now  exist,  which  may  be  traversed 
at  an  aggregate  cost  of  fifteen  cents,  under  the  new  plan  the 
cost  of  journeying  over  the  same  area  by  a  through  passenger 
would  cost  twenty-two  cents. 

The  overlapping  of  zones  Nos.  4  and  5  in  the  village  of 
Rye  is  a  departure  from  the  original  plan  of  the  petitioner. 

The  franchise  restrictions  as  to  fares  imposed  by  the  Town 
of  Harrison  and  the  Village  of  Mamaroneck,  as  to  local 
passengers  within  their  boundaries,  have  beeii  preserved. 

The  contention  was  made  by  the  Town  of  Harrison  that 
the  franchise  restriction  as  to  rates  of  fare  to  be  charged 
to  passengers  between  points  within  its  boundary  and  certain 
points  within  the  town  of  Rye  should  also  as  a  matter  of  law 
be  preserved. 

The  position,  however,  taken  by  the  Supreme  Court  In  the 
Matter  of  Koehn  v.  Public  Service  Commission,  107  Misc. 
151,  and  frequently  followed  by  this  Commission,  is  against 
this  contention,  and  provisions  of  this  nature  do  not  deprive 
us,  under  our  construction  of  the  law,  of  the  power  to  pre- 
scribe a  reasonable  rate  of  fare  between  municipalities. 
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Without  going  into  detail,  it  is  sufficient  to  say  that  an 
examination  of  the  maps  in  evidence,  together  with  a  descrip- 
tion of  the  proposed  new  zones  as  above  outlined  indicate 
that  the  burden  of  the  increased  fare,  if  permitted,  will  be 
borne  substantially  in  equal  burden  by  each  of  the  localities 
affected. 

This  brings  us  to  the  consideration  of  the  main  propo- 
sition as  to  whether  under  the  financial  conditions  at  present 
the  rates  of  fare  now  collected  are  unjust  and  should  be 
increased  as  requested,  in  order  that  the  petitioner  may 
obtain  an  adequate  revenue  within  the  provisions  of  the  law 
entitling  it  thereto. 

A  study  of  this  company's  condition  made  in  case 
No.  6886,  coming  down  to  the  close  of  March  1919,  renders 
necessary  consideration  of  its  further  history  during  only  a 
comparatively  short  portion  of  the  time,  and  materially 
shortens  our  labor. 

In  the  year  1917  the  net  corporate  income  of  this  com- 
pany, without  making  any  allowance  whatsoever  for  interest 
charges  or  for  amortization  of  debt  discount  and  expense, 
was  only  $13,494.85. 

In  the  year  1918  such  income,  also  excepting  the  items  of 
interest  and  amortization  changed  to  a  deficit  of  $5461.50. 

For  the  first  three  months  of  1919,  as  appears  from  the 
former  cases,  there  was  a  deficit  in  operating  income  of 
$14,184.89,  to  which  should  be  further  added  all  payments 
for  lease  of  road  and  track  and  terminal  privileges. 

In  an  attempt  to  remedy  this  very  serious  situation,  where 
the  actual  cost  of  operation  exceeded  the  revenue,  the 
increased  fares  were  permitted  in  that  case.  They  appear 
to  have  been  entirely  inadequate.  We  find  that  the  cor- 
porate income  for  1919,  deducting  all  intereart  items  and 
amortization  of  debt,  still  shows  a  balance  on  the  wrong  side 
of  the  ledger  of  a  deficit  of  $1358.22. 

Still  further  comparing  the  expenses  of  the  first  quarter 
of  1920,  under  the  increased  fare,  with  the  same  period  of 
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1919,  under  the  former  fares,  we  have  the  comparative  fol- 
lowing resrolt: 


1919 

1920 

OtmraHng  revenum t  -  - 

$77,186.46 
86,366.03 

$84,213.81 

OpWfflitillg  4SZIMIUMSB » 

95,848.77 

Net  oiMratiiut  rffiraou4  floss) ...'.... t w  ^ , 

$9,179.67 

911,654.96 

TazM 

$5,085.91 

$5,580.92 

Oporatiiig  ineomo  (Iosb) 

$H,iM6.Ji8 

917,916.88 

NoDK^MTAtinS  ineotnn ..,...,,,,,,                                  

$80.59 

$132.48 

Total  income  flom) .....  x ......  x 

914,184.89 

917,083.40 

Thus  the  increased  cost  of  labor  and  materials  more  than 
absorbed  the  increase  of  revenues  from  the  raise  in  fares, 
and  left  the  company  in  a  comparatively  worse  condition 
than  it  found  itself  in  the  previous  year  before  the  new  fares 
went  into  effect. 

At  the  time  of  the  order  in  the  previous  case,  the  rate 
paid  conductors  and  motormen  was  from  thirty-nine  cents 
to  forty-five  cents  per  hour.  At  about  the  time  of  the 
increase  it  was  raised  from  forty-four  cents  to  fifty  cents  per 
hour.  These  actual  payments  by  the  company  should  be 
allowed,  unless  they  were  made  in  bad  faith  or  unnecessarily.. 
There  is  nothing  in  the  present  condition  of  the  labor  mar- 
ket, or  in  the  condition  which  has  prevailed  during  the 
past  year,  and  the  payments  made  in  other  localities,  which 
will  give  any  weight  to  the  suggestion  that  the  company  is 
improvident  in  paying  these  wages,  and  that  it  should  not 
be  allowed  therefor  in  fixing  a  rate  of  fare.  Substantially 
similar  increases,  none  of  which  are  questionable,  were  made 
In  the  wages  paid  to  other  employees.  Details  were  sub- 
mitted of  largely  increased  expenditures  for  material,  which 
are  quite  in  accord  with  the  experience  of  this  Commission 
encountered  in  other  researches,  and  give  rise  to  no  suspicion 
either  as  to  their  accuracy  or  necessity. 

From  the  foregoing  it  is  probably  apparent  that  this  peti- 
tioner is  entitled  to  a  decided  increase  in  revenue.     It  must 
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indeed  obtain  some  increase  merely  to  cover  its  operating 
expenses,  to  say  nothing  of  the  return,  to  which  under  the  law 
it  is  entitled,  on  its  invested  capital. 

The  rearrangement  of  its  zones  and  their  increase  in  num- 
ber makes  it  difficult  indeed'  to  estimate  the  probable  result 
of  putting  into  effect  the  now  proposed  plan.  Figures  have 
been  submitted  by  the  petitioner  indicating  that  it  will  result 
in  a  net  operating  revenue  of  $136,559.25.  This  estimate 
is  based  upon  the  following  details : 
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These  figures  are  not  challenged  by  any  of  the  municipali- 
ties whose  interests  are  at  stake.  From  such  consideration 
as  the  subject  matter  is  capable  of,  it  would  seem  that 
although  the  outcome  is  largely  problematical,  this  estimate 
is  as  satisfactory  as  any  that  can  be  made  as  to  a  future, 
when  there  will  undoubtedly  be  experienced  both  a  change 
of  costs  and  a  variance  of  travel,  which  on  the  one  hand 
may  be  increased  by  the  growth  in  population  so  marked  in 
this  territory,  and  perhaps  on  the  other  hand  be  decreased 
by  the  increased  fare  proposed. 

The  figure  of  $136,000  must  be  reduced  by  $23,000  which 
this  company  pays  for  the  lease  of  road  and  equipment,  and 
also  $26,000,  its  annual  disbursement  for  taxes,  which  would 
leave  only  a  balance  of  $88,000  for  return  on  the  investment, 
on  a  road  with  a  trackage  of  more  than  26  miles,  much  of 
which  is  on  paved  streets  of  populous  communities. 

It  will  further  be  noted  that  this  company,  in  setting 
aside  reserve  for  depreciation  accruing  on  the  property, 
makes  an  allowance  of  1  per  cent  per  annum  on  the  actual 
cost  of  its  depreciable  tangible  property.  In  the  view  of 
this  Commission  this  is  insufficient.  It  is  announced  in 
our  pamphlet  issued  August  20,  1918,  entitled  "Uniform 
System  of  Accounts  for  Electric  Railroad  Corporations" 
on  page  15,  that  in  rate  and  other  cases  a  minimum  of  2  per 
cent  will  be  considered  sufficient  for  this  purpose  in  ordinary 
cases.  Taking  only  this  minimum  there  should  be  set  aside 
an  amount  in  addition  to  the  amount  reserved  an  additional 
sum  of  $14,000.  This  would  reduce  to  $74,000,  the  sum 
which  may  be  considered  as  return  on  the  investment,  if  the 
above  estimated  increase  of  net  operating  revenue  is  realized. 

This  return  of  $74,000  is  only  8  per  cent  on  an  invest- 
ment of  $925,000.  Under  no  conceivable  circumstances  can 
it  be  decided  that  a  line  of  this  length  in  this  locality  is 
worth  so  small  an  amount.  The  fixed  capital,  as  shown  by 
its  last  annual  report,  was  $1,921,165.43,  more  than  twice 
the  amount  on  which  a  return  of  8  per  cent  would  accrue 
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estimated  added  revenue.  Its  outstanding  bond  issue, 
authorized  by  this  Commission,  alone  amounts  to  $1,351,000. 

It  is  safe,  therefore,  to  say  that  under  present  conditions 
the  collection  of  fares  proposed  under  the  plan  suggested 
would  not  result  in  any  inordinate  return.  In  order  that 
actual  experience  may  be  the  basis  of  further  future  action, 
the  order  fixing  fares  should  be  only  for  a  short  period  in 
order  that  the  actual  results  may  be  observed  and  such  action 
taken  thereon  as  may  be  warranted  thereby.  One  year  would 
seem  to  be  a  proper  length  of  time  for  this  purpose. 

The  proposed  zoning  plan,  even  as  modified  as  above  sug- 
gested, requires  in  one  particular  further  modification,  which 
may  and  undoubtedly  will  result  in  some  slight  diminution 
of  the  estimated  revenue,  and  make  the  right  of  the  company 
to  the  relief  proposed  to  be  granted  still  clearer. 

It  has  already  been  noted  as  to  the  proposed  zones  Nos.  4 
and  5  there  is  an  overlapping  permitting  passengers  in  each 
part  of  the  village  of  Rye  to  travel  to  and  from  the  westerly 
boundary  of  that  municipality,  although  their  journeying 
may  be  partly  within  the  two  zones.  This  amendment  was 
made  as  a  result  of  suggestions  made  at  the  hearing. 

Later  and  more  careful  examination  of  the  papers  in  the 
case,  not  possible  at  the  hearing,  indicates  that  this  over^ 
lapping  should  be  still  further  extended  so  as  to  include  all 
passengers  traveling  from  one  point  to  another  point  in  the 
village  of  Rye. 

Under  the  present  proposed  plan  passengers  in  that 
municipality  westerly  of  Purchase  street  and  Purdy  avenue, 
which  would  include  most  of  the  local  travelers,  are  accorded 
this  privil^e.  The  petitioner,  however,  rests  upon  the  con- 
sent given  by  the  village  for  his  right  to  increase  the  fare 
in  that  municipality.  It  so  recited  in  its  petition,  and 
a  copy  of  the  consent  is  part  of  the  moving  papers. 

It  does  not  definitely  appear  but  probably  may  be  assumed 
from  this  allegation  and  procedure  of  the  petitioner  that  a 
franchise  fare  restriction  exists  in  the  village  of  Rye,  con- 
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sent  for  the  waiver  of  which  it  is  necessary  to  secure  in 
order  to  progress  this  proceeding.  A  certified  copy  of  the 
action  of  the  village  board  of  trustees  is  as  follows: 

"  Resolved,  that  the  members  ol  this  Board  go  on  record  as  favoring 
the  proposed  increase  in  the  rate  of  fare  to  be  charged  on  the  New  York 
&  Stamford  Railway,  8(Ud  rate  of  fare,  however,  not  to  eofceed  9iw  centt,*' 

This  resolution  evidently  was  accepted  by  the  petitioner, 
and  no  appearance  was  made  at  the  hearing  on  behalf  of  the 
Village  of  Rye,  the  authorities  of  which  evidently  relied 
upon  the  limitation  of  the  increase  of  fare  to  six  cents. 
Any  order,  therefore,  which  permits  the  charge  of  twelve 
cents  for  transportation  between  any  two  points  within  that 
municipality  would  be  in  violation  of  this  consent,  and 
should  not  be  authorized. 

Passengers  should  be  carried  between  all  points  in  the 
village  of  Eye  for  one  fare  of  six  cents. 

With  this  modification  the  petitioner  should  be  permitted 
on  short  notice  to  file  a  tariff  and  to  collect  fares  under  the 
plan  proposed,  the  order  to  be  effective  for  one  year  and 
until  the  further  order  of  this  Commission. 

All  concur. 
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In  the  Matter  of  the  Petition  of  the  Schenectady  Railway 
Company  under  section  49  of  the  Public  Service  Commis- 
sions Law  and  section  181  of  the  Railroad  Law  to  increase 
passenger  fares.     [Case  No.  7549.] 

1.  Where  a  troUey  system  consists  of  both  urban  and  interurban 
mileage  and  is  operated  as  one  system  about  sixty  miles  in  length,  it 
being  found  that  the  same  patrons  were  not  to  any  large  degree  making 
use  of  the  different  parts  of  the  system  indiscriminately,  and  there 
was  comparatively  little  continuous  riding  over  different  divisions  of 
the  system. 

Held,  that  the  rates  on  the  different  divisions  chould  be  treated  on 
their  respective  merits,  and  that  for  rate  making  purposes  the  system 
should  not  be  treated  as  a  unit. 

2.  The  corporation  proposed  in  its  application  under  section  49  of 
the  Public  Service  Commissions  Law  and  section  181  of  the  Railroad 
Law,  certain  increases  in  rates  on  its  various  divisions,  including  local 
fares  in  the  city  of  Schenectady.  In  that  city  the  proposed  fare  was 
limited  to  7  cents  by  reason  of  the  necessity  of  securing  a  release  from 
the  5  cent  limitation  on  the  local  fare,  contained  in  the  consent  of  the 
local  authorities,  and  the  evidence  shows  that  the  increased  fare  in 
said  city  will  produce  on  the  city  lines  only  a  nominal  return  on  invest- 
ment. Said  city  lines  constitute  a  very  large  proportion  of  the  entire 
railroad. 

Held,  that  it  would  ibe  unreasonAble  to  increase  the  rate  of  return 
upon  one  of  the  interurban  divisions  beyond  a  reasonable  percentage  on 
the  theory  that  the  rates  as  a  whole  must  yield  a  reasonable  return 
upon  the  entire  investment. 

Decided  July  27,  1920. 

Appearances: 

H.  T.  Newconrrib  for  petitioner. 

Hon.  Oeorge  R.  Lunnj  Mayor,  and  Hon,  Frwnk  Cooper, 
Corporation  Counsel,  for  the  City  of  Schenectady. 

Edward  8.  Coons  for  the  Village  of  Ballston  Spa. 

James  A.  Leary  for  commuters  from  Saratoga  and  Ball- 
ston and  residents  of  Ballston  Lake  and  other  places  who 
travel  on  tickets. 
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Arthur  L,  Andrews,  Oorporation  Oounsel,  for  the  City  of 
Albany. 

C.  /.  Johnson  for  people  of  Ballston  Lake. 

E.  W.  Sanford  and  /.  W.  Brockvmf  as  a  committee  repre- 
senting the  West  End  Improvement  Association. 

Hun,  PcMrker  &  Reilly  (by  Mr.  Reilly)  for  residents  of 
Lathams. 

Peter  K.  Best  for  people  in  the  middle  zona 

Charles  H.  CoUvns,  individually,  and  for  the  Albany- 
Schenectady  Interurban  Association. 

Hill,  Chairman: 

Petition  filed  May  28,  1920,  by  Schenectady  Railway 
Company  for  leave  to  increase  its  passenger  fares,  both  urban 
and  interurban. 

The  rates  proposed  to  be  increased  as  well  as  others  were 
the  subject  of  a  determination  by  this  Commission  which 
resulted  in  an  order  bearing  date  May  20,  1919,  case 
No.  6583,  aad  an  accompanying  opinion.  The  record  in 
that  case  forms  part  of  the  record  herein. 

The  prayer  of  the  present  application  is  that  the  fare  in 
the  city  of  Schenectady  be  increased  from  6  cents  to  7  cents, 
based  upon  a  waiver  by  the  local  authorities  of  that  city 
of  a  limitation  to  5  cents  contained  in  certain  of  the  local 
consents  or  franchises  so  as  to  permit  of  such  increase,  but 
not  beyond  7  cents,  and  that  the  interurban  fares  be  increased 
from  5  cents  to  6  cents  for  each  zone  in  the  Albany  division, 
and  from  6  cents  to  7  cents  for  each  zone  in  the  other  inter- 
urban divisions,  the  enlarged  revenue  from  all  such  increases 
being  estimated  at  $283,000.  No  changes  are  proposed  in 
ticket,  commutation,  or  school  rates. 
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For  the  Year  J919 

GrofM    reyenues    were $1 ,  604 ,  282 .  46 

Operating   expenses    1,380,824.78 

Net    operating   revenue |283 ,957 .  78 

Taxes     90,683.25 

Income     $193,274  48 

Non-operating  Income    8,918.87 

Gros8    Income    |197 ,  187 .  85 

Interedt    on    funded    debt |138 , 800. 00 

Other    interest    deductions 7,326.00 

Other    deductions    10,358.80 

151,484.80 

Net  corporate  income    $45,703.05 

In  the  former  ease  we  assumed  a  rate  base,  or  amount 
upon  which  return  should  be  computed,  of  $5,885,019.  It 
will  be  seen  that  the  gross  income  of  $197,187.85  for  1919 
is  about  3.35  per  cent  on  this  sum.  The  occasion  of  this 
application  is,  however,  that  on  June  1,  1920,  the  company 
increased  its  wage  payments  in  the  sum  of  $25,000  per 
month,  or  $300,000  per  year,  so  that  assuming  volume  of 
travel  and  expenses  other  than  wages  to  continue  unchanged, 
the  estimated  increase  in  revenue  of  $283,000  would  be 
more  than  absorbed  by  the  wage  increase  and  the  rate  of 
return  would  be  slightly  lower  than  for  1919.  There  have 
been  no  substantial  changes  in  the  physical  property  of  the 
company  since  the  former  determination. 

The  new  wage  scale  increases  all  wages  15  cents  per  hour 
with  time  and  one-half  for  overtime.  This  brings  the  present 
scale  to  a  range  of  56  to  61^  cents  per  hour  for  platform 
men,  and  a  range  of  57%  to  72%  cents  per  hour  for  other 
employees.  Evidence  was  given,  and  not  contradicted,  to 
the  effect  that  the  increased  wages  were  considerably  less 
than  those  paid  a  great  many  other  crafts  in  the  city  of 
Schenectady,  many  of  which  require  less  skill,  and  that  there- 
fore the  railroad  oflScials  regarded  them  to  be  reasonable 
under  existing  conditions.  It  was  further  shown  that  they 
were  the  same  paid  for  similar  services  in  Buffalo,  less  than 
paid  in  Cleveland,  and  in  the  opinion  of  the  general  man- 
ager comparable  with  the  wages  which  will  be  paid  under 
arbitration  settlements  now  pending.     This  witness  further 
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stated  that  the  company  would  have  been  unable  to  operate 
its  property  without  making  the  advanced  schedule. 

A  statement  was  introduced  in  evidence  showing  the 
approximate  amount  of  investment  on  interurban  and  city 
lines  together  with  estimated  amount  of  net  income  available 
for  interest  and  dividends  applicable  thereto  for  the  year 
ended  April  30,  1920,  as  below: 

SCHENECTADY   RAILWAY  COMPANY 

Statement  ehowinx  approximate  amount  of  investment  on  interurban  and  city  lines 
together  with  estimated  amount  of  net  income  available  for  interest  and  di\'idends  sppli- 
oaole  thereto,  year  ended  April  30,  1920. 


Approximate 
amount  of  invest- 
ment  

Estimated  amount 
of  net  income 
available  for  in- 
terest and  divi- 
dends     

Per  cent  on  invest- 
ment   


Total 


$7,238,354.10 

$206,773.86 
2.86% 


Albany 


$671,861.06 

$98,686.79 
14.69% 


Troy 


$710,777.57 

$15,784.34 
2.22%, 


Ballston 


$937,823.04 

$28,006.34 
2.99% 


City 


$4,917,892.43 

$64,296.39 
1.81% 


SUMMARY 


Approximate  amount  of  investment 

Estimated  amount  of  net  income  avail- 
able for  interest  and  dividend? 

Per  cent  of  investment 


Total 


$7,238,354.10 

$206,773.86 
2.86% 


Interurban 


$2,320,461.67 

$142,477.47 
6.14% 


City 


$4,917,892.43 

$64,296.39 
1.31% 


This  showing  is  based  upon  the  company's  book  values  of 
investment  of  $7,238,354.10.  These  values  have  never  been 
accepted  by  the  Commission,  nor  is  it  necessary  for  the  pur- 
poses of  this  case  to  determine  a  valuation  of  the  company's 
property,  no  adequate  return  from  the  proposed  rates  being 
possible.  It  is  noticeable  that  there  exists  a  great  disparity 
in  the  rate  of  return  on  the  various  divisions,  such  return 
ranging  from  1.31  per  cent  on  the  Schenectady  city  lines  to 
14.69  per  cent  on  the  Albany  division. 

In  the  preceding  determination  (case  No.  6583),  the 
Commission  took  notice  of  a  corresponding  disparity  in  the 
returns  from  the  different  divisions,  and  said  with  regard 
thereto : 

This  presents  the  question  whether  the  system  should  be  treated  as  a 
whole  without  regard  to  the  yarying  profltablenefls  or  unprofltableneaa 
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of  the  variouB  divisions,  or  whether  each  division  should  be  treated  on 
its  individual  merits. 

and  also: 

Whatever  nmy  be  the  best  method  as  to  urban  traffic,  I  think  the 
arguments  in  favor  of  treating  an  interurban  system  as  a  unit  and 
imposing  the  same  rate  of  fare  on  different  divisions  regardless  of 
their  relative  profitableness  must  be  considered  in  each  case  acoording 
to  its  particular  facts.  In  a  case  where  the  same  people  are  found  to 
be  using  the  various  divisions  indiscriminately,  or  where  the  riding 
over  different  divisions  is  found  for  the  most  part  to  be  continuous,  a 
uniform  rate  would  not  be  unjust,  where  otherwise  it  might  be.  It 
may  be  claimed  that  rates  of  fare  should  not  and  practically  can  not 
be  dissected  and  considered  on  their  individual  merits,  and  we  are 
aware  that  the  United  States  Railroad  Administration  has  practically 
adopted  this  view  by  promulgating  a  uniform  rate  of  fare  on  all 
railroads  within  its  jurisdiction.  But  when  we  turn  to  the  statute 
for  guidiance  'we  find  that  each  rate,  fare,  and  charge  must  be  sepa- 
rately and  distinctly  specified'  in  the  tariff  schedules,  so  that  in  case  of 
complaint  each  may  and  does  become  practically  an  issue  in  itself. 
We  find  also  that  the  determination  of  such  an  issue  rests  upon  the 
justness  and  reasonableness  of  the  given  rate,  "with  due  regard 
among  other  things  to  a  reasonable  average  return,"  etc.  Uniform  rates 
arbitrarily  fixed  would  thus  seem  to  be  the  antithesis  of  that  which 
the  New  York  statutes  demand. 

For  the  purpose  of  determining  the  character  of  the  traffic  over  the 
Schenectady  system,  a  check  was  made  under  the  direction  of  the 
Commission  in  December,  1918,  which  indioates  that  of  the  westbound 
passengers  on  the  cars  of  the  Albany  division  about  8  per  cent  con- 
tinued through  Schenectady  to  points  on  the  Saratoga  division,  while 
of  passengers  moving  in  the  opposite  direction  about  16  per  cent  con- 
tinued through.  This  is  substantially  all  of  the  interdivision  traffic, 
there  being  practically  none  between  either  the  Albany  or  Saratoga 
divisions  and  the  Troy  division.  Every  fact  in  the  case  would  seem  to 
demand  that  the  rates  on  the  Albany  division  be  considered  on  their 
merits  as  applied  to  that  division.  Inasmuch  as  the  patrons  of  this 
division  are  now  paying  even  more  than  their  full  share,  we  can  find 
no  justification  for  increasing  these  rates. 

The  company  complains  of  this  feature  of  the  determina- 
tion of  the  previous  case,  and,  realizing  that  if  the  Commis- 
sion follows  the  precedent  so  established,  the  new  rates  will 
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be  oonsiderably  less  than  those  contemplated,  it  has  filed  a 
special  brief  on  this  question  in  which  it  advances  the  propo- 
sitions: (1)  that  the  Fourteenth  Amendment  of  the  Federal 
Constitution  guarantees  petitioner  against  the  exercise  of 
legislative  power  which  would  require  it  to  operate  its  prop- 
erty at  rates  which  will  not  as  a  whole  produce  a  fair  return 
upon  the  fair  value  of  such  property ;  and  (2)  that  the  return 
on  all  the  property  subject  to  the  legislative  control  may  not 
be  forced  below  the  confiscatory  limit  by  approximating  the 
return  on  part  of  the  property  to  that  limit  and  thus  denying 
opportunity  to  recoup  losses  which  occur  on  other  portions 
of  the  property  subject  to  the  same  authority.  The  appli- 
cant's position  is  that  in  this  proceeding  its  entire  schedule 
of  rates  is  in  issue,  and  that  when  it  is  concluded  the  Com- 
mission will  have  determined  the  complete  schedule  of  maxi- 
mum rates  applioable  to  all  the  business;  that  in  a  case 
involving  the  validity  of  an  order  enforcing  a  scheme  of 
maximum  rates,  the  finding  that  the  enforcing  of  such  scheme 
will  not  produce  an  adequate  return  for  the  operation  of  the 
railroad  in  and  of  itself  demonstrates  the  unreasonableness 
of  the  order;  that  in  such  a  case  the  unreasonableness  as 
against  the  public  of  any  particular  rate  included  in  the 
proposed  schedule  can  not  be  given  consideration  if  the 
schedule  as  a  whole  fails  to  produce  an  adequate  return. 

In  support  of  these  propositions  the  petitioner  refers  to 
certain  decisions  of  the  Federal  Courts,  viz:  Minnesota  & 
8t,  Louis  R.  R.  V.  Mirmesota,  186  U.  S.  257;  Atlamiic  Coast 
Linve  v.  North  Carolina  Corporation  Commission,  206  TJ.  S. 
1,  26-27 ;  Missowri  Pac.  R.  R,  v.  Tucker,  230  TJ.  S.  340^ 
347;  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  TJ.  S.  651; 
Missouri  v.  Chicago,  Burlington  £  Quincy  R.  R,,  241  TJ.  S. 
533-538;  Oklahoma  Operating  Co.  v.  Love,  TJ.  S.,  not 
yet  reported;  Ohio  Valley  Water  Company  v.  Ben  Avon 
Borough  J  TJ.  S.,  not  yet  reported;  County  of  Stanislaus  v. 
San  Joaquin  &  Kings  River  Carnal  <&  Irrigation  Co.,  192 
TJ.   S.   201.      A  careful  examination  of  these  authorities, 
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however,  fails  in  our  opinion  to  disclose  any  support  for  the 
application  sought  to  be  given  them  in  this  case. 

The  Mitmesota  case,  186  TJ.  S.  267,  was  where  the  Minne- 
sota Commission  proceeded  against  certain  railroads  to  com- 
pel them  to  adopt  certain  rates  on  coal  in  carload  lots,  and 
was  upheld.  This  case  was  cited  by  counsel  because  the 
court  held  that  evidence  on  the  part  of  the  railroad  showing 
that  if  the  rate  fixed  by  the  commission  for  coal  in  carload 
lots  were  applied  to  ail  freight  the  road  would  not  pay  its 
operating  expenses  did  not  per  se  establish  the  unreasonable- 
ness of  such  rate.  But  the  court  -added  (p.  266)  :  "  But  it 
also  appears  that  if  the  old  rate  upon  hard  coal  in  carload 
lots  .  .  .  were  adopted  as  an  average  rate  for  all  freights 
the  freight  earnings  of  the  road  would  have  been  largely 
increased."  The  decision  was  based  upon  a  finding  that  the 
rates  proposed  yielded  a  reasonable  profit  upon  coal.  The 
case  clearly  has  no  application  here  except  to  uphold  a  rate 
which  is  found  in  itself  to  be  reasonable. 

In  Atlantic  Coast  Lime  v.  North  Caavlina  Corporalion 
Commission^  206  TJ.  S.  p.  1,  the  sole  point  decided  which 
has  any  bearing  here  was  that  the  State  has  power  to  compel 
a  railroad  to  perform  a  particular  and  specified  duty  neces- 
sary for  the  convenience  of  the  public  even  though  it  may 
entail  some  pecuniary  loss,  provided  the  rates  as  a  whole  afford 
adequate  remuneration.  Missouri  Pac.  R.  iJ,  v.  Tucker, 
230  U.  S.,  is  where  the  State  l^slature  attempted  to  estab- 
lish maximum  rates  for  transportation  of  oil  and  gasoline 
for  less  than  the  cost  of  the  service  and  the  court  said  that 
to  require  a.  railroad  company  to  charge  such  rates  for  trans- 
portation as  prevent  it  from  obtaining  a  reasonable  return 
for  the  service  rendered  amounts  to  deprivation  of  property 
without  due  process  of  law.  It  is  noted  that  in  both  cases 
the  cost  of  maintaining  the  particular  rate  was  the  determin- 
ing consideration. 

Missouri  v.  Chicago j  Burlington  &  Quincy  R.  R.,  241 U.  S. 
533,  repeats  the  holding  of  previous  oases  to  the  effect  that 
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a  State  may  not  by  mandamus  compel  a  railroad  to  comply 
with  rates  fixed  by  a  State  law  unless  an  opportunity  is 
afforded  to  test  the  question  of  compensation,  and  that  the 
railroad  has  a  right  to  test  the  rates  prescribed  by  a  State 
statute  as  a  unit  and  to  obtain  an  injunction  restraining  the 
enforcement  of  such  a  law  in  its  entirety  if  it  is  found  to 
be  confiscatory. 

In  the  Ohio  VaJley  Water  case  the  court  held  that  an 
order  of  a  State  commission  prescribing  a  complete  schedule 
of  maximum  future  rates  is  legislative  in  character,  and  that 
in  all  such  cases  if  the  owner  claims  confiscation  of  his 
property  will  result  the  State  must  provide  a  fair  oppor- 
tunity for  submitting  that  issue  to  a  judicial  tribunal  for 
determination  upon  its  own  independent  judgment  as  to  both 
law  and  facts,  otherwise  the  order  is  void  because  in  conflict 
with  the  due  process  clause.  Fourteenth  Amendment.  This 
case  would  seem  to  be  inapplicable  to  the  question  under  dis- 
cussion. To  the  same  effect  is  the  case  of  Oklahoma  Operat- 
ing Co.  V.  Love,  not  yet  reported. 

County  of  Stanislaus  v.  San  Joaquin  &  Kings  River  Comal 
£  Irrigai/tion  Co.,  192  U.  S.  201,  is  particularly  relied  upon 
by  the  petitioner.  That  case  arose  under  a  CSalifomia 
statute  which  required  the  local  authorities  of  different  coun- 
ties in  which  the  company  operated  to  fix  rates  for  its  service 
so  adjusted  as  to  yield  net  annual  receipts  of  not  less  than 
6  per  cent  upon  the  value  of  the  property  of  the  company. 
The  rates  fixed  by  the  County  of  Stanislaus  were  upheld. 
The  court  said,  however : 

It  is  of  course  impossible  to  say  what  rates  may  be  adopted  in  the 
other  counties  through  which  this  canal  runs  and  that  is  one  of  the 
embarrassments  under  which  the  parties  suffer  from  the  language  of 
the  statute  of  18S6.  Heretofore  the  company  has  fixed  its  own  rates 
therein.  Exactly  how  the  question  may  be  hereafter  determined  as 
to  the  percentage  of  income  where  there  are  three  different  boards  of 
supervisors  who  may  fix  rates  for  their  respective  counties,  each 
differing  from  the  other,  is  not  made  clear  by  the  statute.  .  .  • 
Hereafter  in  case  the  other  counties  should  fix  rates  in  such  manner 
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that  taken  as  a  whole  the  rates  in  the  three  counties  would  not  insure 
an  income  of  at  least  six  per  cent  as  provided  for  in  the  act  of  1886, 
the  company  would  of  course  not  be  bound  to  accept  such  rates  and  a 
decree  in  this  case  would  not  bind  it  in  regard  to  the  propriety  of 
rates  for  the  future,  as  fixed  by  the  ordinance  of  1896,  for  the  County 
of  Stanislaus. 

It  is  clear  that  these  remarks  of  the  court  were  purely  by 
way  of  explanation  of  the  effect  of  the  judgment  and  were 
no  part  of  the  judgment  itself.  Furthermore  the  question 
there  under  consideration  arose  by  virtue  of  a  statute  and 
not  under  the  Fourteenth  Amendment.  What  the  court  has 
really  held  with  reference  to  such  cases  is  shown  further  on. 

In  this  case  the  State  is  not  attempting  to  impose  upon  the 
petitioner  an  entire  scheme  of  rates,  as  was  the  case  in 
Missoturi  V.  Chicago,  Burlington  &  Quincy  B.  B,  supra  and 
in  Beagan  v.  Farmers  Loan  and  Trust  Compam/,  154  U.  S. 
360,  and  kindred  cases  where  an  entire  body  of  rates  is  pre- 
scribed by  legislative  act. 

The  rate  schedule  or  scheme  proposed  by  the  company  does 
not  contemplate  a  reasonable  return  upon  its  property  as  a 
whole,  nor  would  it  be  possible  for  the  Commission  to  frame 
a  complete  scheme  of  rates  over  the  entire  road  designed  to 
evenly  and  fairly  distribute  the  burden  over  its  different 
divisions,  for  the  reason  that  with  respect  to  the  largest  and 
most  important  division  viz:  the  city  of  Schenectady,  the 
company  has  by  the  terms  of  its  local  franchise  limited  itself 
to  a  5  cent  fare  which  only  by  grace  of  that  municipality 
it  may  now  increase  to  7  cents,  which  latter  rate  the  peti- 
tioner's evidence  shows  will  produce  a  return  upon  its  prop- 
erty in  that  division  of  only  1.31  per  cent. 

For  the  reasons  stated  it  is  not  permissible  to  treat  the 
proposed  rate  scheme  as  a  State  enactment  or  r^ulation 
made  under  the  authority  of  such  an  enactment,  establishing 
rates  for  transportation,  and  which  if  not  admitting  of  the 
carrier  earning  such  compensation  as  under  all  the  circum- 
stances is  just  to  it  and  to  the  public  would  deprive  the  com- 
pany of  its  property  without  due  process  of  law,  as  inhibited 
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by  the  rule  laid  down  in  Smyth  v.  Ames^  169  U.  S.  466,  and 
the  like  cases. 

The  position  of  the  company  therefore  comes  to  this,  that 
inasmuch  as  its  own  scheme  of  rates  is  designed  to  produce 
less  than  a  reasonable  return,  the  Commission  for  that  reason 
is  precluded  from  an  examination  of  the  various  rates  and  of 
the  right  to  exercise  its  judgment  as  to  the  justness  and 
reasonableness  of  any  particular  rate  included  in  the  scheme, 
and  that  where  <a  railroad  company  is  limited  by  the  terms 
of  the  franchise  which  it  has  accepted  in  one  locality  to 
rates  of  fare  which  produce  a  grossly  inadequate  return,  it 
should  be  permitted  to  recoup  such  loss  by  charging  cor- 
respondingly excessive  rates  in  other  localities. 

We  do  not  find  these  doctrines  supported  by  any  of  the 
decisions.  On  the  contrary  the  general  rule  seems  to  be  that 
each  rate  must  be  reasonable  in  itself,  and  that  the  test  of 
that  reasonableness  is  whether  or  not  the  rate  yields  just 
compensation  for  the  service  performed.  Thus  where  a  rate 
in  itself  unreasonably  low  is  proposed  to  be  enforced  by 
public  authority  it  is  no  answer  to  say  that  the  rates  as  a 
whole  are  sufficient,  and  in  such  a  case 

It  does  not  aid  the  argument  to  urge  that  the  State  may  permit  the 
carrier  to  make  good  its  loss  by  charges  for  other  transportation.  If 
other  rates  are  exorbitant  they  may  be  reduced.  Certainly  it  could  not 
be  said  that  the  carrier  may  be  required  to  charge  ezcessiye  rates  to 
some  in  order  that  others  might  be  served  at  a  rate  unreasonably  low. 
That  would  be  but  arbitrary  action.  (Northern  Pacific  ▼.  North 
Dakota  ex  rel.  McCue,  236  U.  S.  at  p.  28i7). 

And  on  page  291,  the  court  quoted  from  Interstate  Gortir 
merce  Commission  v.  Union  P.  R.  Co.,  222  U.  S.  541 : 

Where  the  rates  as  a  whole  are  under  consideration  there  is  a 
possibility  of  deciding  with  more  or  less  certainty  whether  the  total 
earnings  afford  a  reasonable  return,  but  whether  the  carrier  earned 
dividends  or  not  sheds  little  light  on  the  question  as  to  whether  the 
rate  on  a  particular  article  is  reasonable,  for  if  the  carrier's  total 
income  enables  it  to  declare  a  dividend,  that  would  not  justify  an  order 
requiring  it  to  haul  one  class  of  goods  for  nothing  or  for  less  than  a 
reasonable  rate;  on  the  other  hand,  if  the  carrier  earned  no  dividend 
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it  would  not  have  warranted  an  order  fixing  an  unreasonably  high 
rate  on  auch  article. 

We  find  this  doctrine  earlier  Advanced  by  the  same  court 
in  8<m  Diego  L.  &  T.  Co.  v.  National  CUy,  174  U.  S.  739. 

In  that  case  the  plaintiflF  brought  an  action  to  have  water 
rates  fixed  by  National  City  under  the  authority  of  the  legis- 
lature of  the  State  of  California  for  water  furnished  to  the 
city  and  its  inhabitants  by  the  plaintiff  declared  void  and 
confiscatory  by  reason  of  the  alleged  fact  that  the  entire 
revenues  of  the  company  did  not  yield  a  reasonable  return 
on  the  investment.  The  plaintiflF  in  addition  to  furnishing 
water  to  National  City  and  its  inhabitants  also  furnished 
water  to  the  population  of  the  surrounding  territory. 

In  the  Circuit  Court  it  was  held  by  Circuit  Judge  Boss 
that  the  complainant  could  not  insist  that  the  rates  for  water 
furnished  the  city  and  its  inhabitants  should  be  so  adjusted 
as  to  compensate  it  for  losses  incurred  in  the  distribution  of 
water  outside  the  city.  The  learned  Judge  said  in  this 
connection: 

Nor  can  the  complainant  justly  insist  that  the  rates  fixed  by  the 
municipal  authorities  of  National  City  for  water  furnished  the  city 
and  its  inhabitants  should  be  so  adjusted  as  to  in  any  way  compensate 
it  for  losses,  if  any,  sustained  by  it  in  the  distribution  of  water  outside 
of  the  city.  It  is  quite  evident  from  the  record  that  the  maintenance 
of  BO  extensive  a  water  system  for  the  supply  of  water  of  such  a 
sparsely  settled  territory,  taken  as  a  whole,  and  considering  the  value 
of  the  property,  and  the  depreciation  by  wear  and  tear  of  the  plant 
does  not  yield  the  complainant  very  much  above  expenses.  .  .  .  But 
for  such  profits,  be  they  small  or  great,  or  even  for  loseee  thus  incur- 
red, the  consumers  of  water  within  National  City  are  not  responsible. 
Such  losses,  if  any  such  have  been  sustained,  must  be  borne  by  the 
complainant  as  best  it  can,  like  all  other  companies  and  individuals 
who  embark  in  undertakings,  whose  realisation  does  not  come  up  to 
their  expectations  and  hopes.     (74  Fed.  87) 

The  case  went  to  the  United  States  Supreme  Court  on 
appeal  from  the  judgment  of  the  Circuit  Court  and  in  the 
opinion  written  by  Mr.  Justice  Harlan,  at  page  768,  it  is 
said: 
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One  of  the  points  in  dispute  inyolves  the  question  whether  the 
losses  to  the  appellant  arising  from  the  distribution  of  water  to  con- 
sumers outside  of  the  city  are  to  be  considered  in  fixing  the  rates  for 
consumers  within  the  city.  In  our  judgment  the  circuit  court  prop- 
erly held  that  the  defendant  city  was  not  required  to  adjust  rates  for 
water  furnished  to  it  and  to  its  inhabitants  so  as  to  compensate  the 
plaintiff  for  any  such  losses.  This  is  so  clear  that  we  deem  it  unneces- 
sary to  do  more  than  to  state  the  conclusion  reached  by  us  on  this 
point. 

A  very  similar  case  which  elucidates  the  rule  still  more 
clearly  is  San  Diego  Land  <&  Town  Co.  v.  Jasper,  189  U.  S. 
439,  companion  to  8am,  Diego  L.  <&  T.  Co.  v.  National  Ctiy 
above  cited.  It  was  the  same  company  which  claimed  in  the 
latter  case  that  National  City  should  stand  part  of  its 
losses  sustained  outside,  of  the  City,  in  which  claim  it  was 
defeated.  It  seems  that  the  supervisors  in  the  territory  out- 
side of  National  City  in  determining  the  rates,  fixed  them  on 
the  assumption  that  the  company  was  supplying  6000  acres 
with  irrigation,  which  it  could  do,  but  was  in  fact  not  doing, 
and  the  court  said : 

Of  course  the  amount  actuaUy  received  .  .  .  was  correspondingly 
less  than  the  receipts  as  estimated  by  the  supervisors  upon  their 
assumption  .  .  .  The  result  of  this  mode  of  estimate  mdght  be  that 
the  appellant  did  not  get  six  per  cent  on  the  value  of  its  plant.  But 
here  again  we  have  to  distinguish  between  constitution  and  statute. 
If  a  plant  is  built  as  probably  this  was,  for  a  larger  area  than  it  finds 
itself  able  to  supply,  or  apart  from  that  if  it  does  not,  as  yet,  have  the 
customers  contemplated,  neither  justice  nor  the  constitution  requires 
that  say  two-thirds  of  the  contemplated  nimiber  should  pay  a  full 
return.  The  only  ground  for  such  a  claim  is  the  statute  taken  strictly 
according  to  its  letter. 

Thus  we  find  the  state  commissions  upon  the  highest 
authority  holding  that  a  mere  showing  of  the  need  of  addi- 
tiorial  rovcmiio  for  the  ser\'ice  as  a  whole  is  insufficient 
to  justify  an  increase  in  the  rates  of  a  railroad  upon  a 
particular  division  thereof,  and  that  in  determining  whether 
the  compensation  for  a  particular  kind  of  service  is  reason- 
able the  cost  of  the  particular  service  and  the  reasonable- 
ness of  the  return  upon  the  property  devoted  to  that  service 
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is  the  test.  Be  Loi%g  IsUmd  Badlroad  Co.,  P.  S.  C,  N.  Y.  1, 
P.  TJ.  R.  1918-A  p.  640.  And  this  Commiflsi<»i  has  held 
that  the  fares  of  a  profitable  interurban  division  can  not  be 
unreasonably  increased,  even  though  the  system  as  an  entirety 
does  not  earn  a  fair  return  and  even  though  a  statute  may 
prevent  an  increase  over  5  cents  on  the  city  division.  Be 
United  Traction  Co.,  P.  S.  C,  N.  Y.  2,  voL  VII,  p.  207, 

The  principle  laid  down  in  these  cases  seems  to  fully 
cover  the  question  under  discussion  and  to  furnish  a  just 
and  workable  rule  to  be  applied  to  its  solution. 

The  Public  Service  Commissions  Law  provides  that  aU 
charges  shall  be  just  and  reasonabla  This  Commission  has 
generally  considered  a  return  of  approximately  8  per  cent 
on  capital  invested  a  reasonable  return.  It  is  true  the  rate 
of  return  is  not  the  only  criterion  of  the  justness  of  a  rate ; 
other  considerations  frequently  enter  in.  At  the  samQ  time 
a  reasonable  compensation  for  the  service  rendered  is  the 
controlling  factor,  and  the  Public  Service  Commissions  Law, 
section  49,  provides  in  paragraph  1  that  the  Commission 
in  fixing  rates  shall  '^  with  due  r^ard  among  other  things 
to  a  reasonable  average  return  upon  the  value  of  the  property 
actually  used  in  the  public  service  and  to  the  necessity  of 
making  reservation  out  of  income  for  surplus  and  contin- 
gencies determine  the  just  and  reasonable  rates,  fares  and 
charges  to  be  thereafter  observed  and  in  force  as  the  mazi- 
nwim  to  be  charged  for  the  service  to  he  performed  ^\  In 
paragraph  2,  relating  to  the  fixing  of  commutation  and 
reduced  rates,  the  maximum  prices  to  be  fixed  by  the  Com- 
mission are  likewise  directed  to  yield  reasonable  compen- 
sation for  the  service  rendered  and  m:ust  be  just  and  reason- 
able. It  seems  unnecessary  to  say  that  the  '^  justness  "  and 
'^  reasonableness ''  must  apply  alike  to  the  utility  and  to  the 
public,  nor  to  point  out  that  obviously  a  charge  for  a  par- 
ticular service  which  yields  to  the  utility  a  return  in  excess 
of  what  is  just  and  reasonable,  is  pro  twrito  unreasonable  to 
tiie  public. 
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With  respect  to  the  Albany  division,  assuming  the  increase 
in  rates  to  substantially  absorb  the  increase  in  wages,  the 
percentage  of  return  on  the  diflFerent  lines  will  not  greatly 
differ  from  those  shown  in  the  foregoing  table;  but  if  the 
Commission  refuses  an  increase  on  the  Albany  division  the 
increased  expense  operates  to  reduce  the  rate  of  return  on 
that  division*  Exhibit  23  shows  that  of  the  total  anticipated 
increase  in  revenue  aggregating  $283,000,  $47,731  would 
accrue  from  the  Albany  division.  If  this  should  be  allowed 
that  division  would  show  a  rate  of  return  based  on  iiie 
allocated  valuation  shown  in  Exhibit  20  of  17.45  per  cent. 
If,  however,  the  fare  is  not  increased  on  that  division,  the 
operation  under  the  new  scale  of  wages  is  estimated  to  result 
as  follows: 

A99umeA  rate  of  return,  Albany  divUion,  on  batU  of  inereated  operating 

ewpenae,  no  increa§e  in  fare, 

Rerenae,  operating   (Exhibit  18) |2S8,890 

ReTenue,   other   15 ,  421 

Total    $258,816 

Operating    expenses,    increase    allocated    on    car-mile    basis, 

844,084  car-miles  at  58.68  cents 184,582 

Gross   income    869,284 

169,284  -^  1671,861  =^  10.31%. 

This  rate  of  return  is  considerably  in  excess  of  the  8  per 
cent  which  counsel  contends  for  in  his  brief.  The  position 
taken  by  the  Commission  in  the  former  rate  case  with  respect 
to  the  principle  to  be  applied  to  the  Albany  division  would 
seem  to  be  res  judicatot.  We  have,  however,  considered 
at  length  the  arguments  advanced  by  the  company  in  criticism 
of  that  principle,  and  have  concluded  that  the  contention 
of  the  company  is  not  well  founded  and  nmst  be  denied. 

It  appears  clearly  that  the  rates  proposed  upon  the  divi- 
sions other  than  the  Albany  division  will  yield  a  return 
unreasonably  low,  and  it  may  be  suggested  that  it  is  the  duty 
of  the  Commission  to  disregard  the  inadequate  rates  proposed 
by  the  applicant  upon  these  divisions  and  so  adjust  all  of  the 
rates  that  while  none  of  them  are  excessive  they  will  in 
the  aggregate  yield  a  fair  return  upon  all  the  property  devoted 
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to  the  public  use.  As  above  indicated  this  is  impossible  as 
to  the  lines  in  the  city  of  Schenectady  which  produce  approx- 
imately 65  per  cent  of  the  net  income  outside  of  the  Albany 
division.  This  leaves  only  the  Troy  and  Ballston  divisions 
representing  the  remaining  85  per  cent,  upon  which  increases 
beyond  those  proposed  by  the  company  can  be  considered.  It 
is  fair  to  assume,  however,  that  the  company  considers  it  an 
unwise  and  possibly  an  unprofitable  policy  to  attempt  higher 
rates  on  these  divisions  than  those  proposed,  the  present  rates 
being  higher  than  those  on  the  Albany  division,  although  even 
then  they  are  unprofitable.  For  the  year  ended  April  80, 
1920,  the  return  on  the  Troy  division  according  to  the  com- 
panys  figures  was  only  2.22  per  cent,  on  the  Ballston  division 
2.99  per  cent,  as  against  14.69  per  cent  on  the  Albany  divi- 
sion, thus  yielding  an  average  on  all  three  interurban  divi- 
sions of  6.14  per  cent.  If  the  company  desires  at  any  time 
to  consider  further  increases  on  the  Troy  and  Ballston 
divisions,  it  is  at  liberty  to  apply  for  leave  to  do  so,  and 
under  the  circumstances,  inasmuch  as  the  company  does  not 
now  demand  or  contemplate  an  adequate  return,  the  Com- 
mission will  grant  only  the  increases  proposed  on  those 
divisions. 

A  change  in  the  method  of  stating  specific  fares  applying 
to  and  from  Troy  and  Green  Island  should  be  efiFected  at 
this  time  in  order  to  overcome  a  confusing  practice.  At 
present  a  passenger  from  the  west  paying  fare  to  Watervliet 
may  obtain  free  of  charge  a  transfer  good  on  the  cars  of  the 
United  Traction  Company  to  Green  Island  or  Troy,  whereas 
if  he  remains  on  the  Schenectady  car  the  same  additional 
ride  will  cost  him  an  additional  fare.  All  fares  on  the  United 
Traction  Company  tracks,  irrespective  of  which  car  is  used, 
should  be  uniform,  as  it  is  all  United  Traction  operation. 
Therefore,  a  specific  fare  should  be  provided  on  the  cars  of 
the  Schenectady  Eailway  between  points  west  of  Watervliet 
and  points  within  that  city,  and  such  passengers  desiring  to 
travel  to  Green  Island  or  Troy  should  pay  the  United  Trac- 
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tion  Company's  fare,  enjoying  in  each  locality  the  same 
transfer  privil^es  applying  to  that  company's  traffic  The 
same  principle  should  apply  also  to  westbound  passengers. 

On  the  Saratoga  division  the  same  principle  should  be 
made  to  operate  with  respect  to  the  traffic  carried  in  the  cars 
of  the  Schenectady  Railway  over  the  tracks  of  the  Hudson 
Valley  Railway. 

An  order  will  be  entered  accordingly. 

Commissioners  Irvine  and  Baiiiite  concur ;  Commissioners 
£ellogg  and  Van  Namee  not  present 
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In  the  Matter  of  the  Complauit  of  Bxsidents  of  TJtioa 
against  TJtioa  Oas  and  Elbotbio  Company  as  to  price 
of  gaa.  Petition  of  the  company  for  rehearing  and  modi- 
fication of  order  of  April  1,  1920.     [Case  No.  8399.] 

Increaae  in  price  of  gas  in  Utica  district  induding  the  city  of  UtIca. 

Increased  cost  of  production  because  of  increase  in  cost  of  gas  oil 
and  coal  examined  and  held  to  justify  increase  of  rate. 

The  Cominission  will  not  tako  upon  itself  the  burden  of  saying 
from  'vdddi  of  several  competitors  a  company  should  have  purchased 
its  supplies,  always  providing  the  contract  entered  into  is  not  unrea- 
sonable in  its  terms  nor  in  price  materially  different  from  the  prevail- 
ing market  price  of  the  supplies  at  the  time  of  purchase. 

Decided  July  29,  1920. 

Appearances: 

Netle  F.  Towner,  Albany,  and  Arthur  J.  Foley,  Utica, 
attorneys  for  TJtica  Gas  and  Electric  Company. 

J.  F.  HubbeU,  TJtica,  aittomey  for  the  Utica  Chamber  of 
Commerce. 

0.  E.  Dennison,  Assistant  Corporation  Counsel,  City  of 
Utica. 

Van  Namsb,  Com/missioner: 

On  April  1,  1920,  on  order  based  on  an  opinion  written 
by  Commissioner  Fennell  and  adopted  by  the  Commission 
was  issued  iv  this  case.  In  hi^  opinion  the  Commissioner 
dealt  extensively  with  the  difiFerences  in  the  claims  of  the 
city  and  of  the  Utica  Gas  and  Electric  Company,  whidi  will 
hereafter  be  called  the  company,  and  decided  that  the  reason- 
able cost  of  producing  gas  in  the  city  of  Utica  was  $.995 
per  M  cu.ft  The  company's  figures,  based  on  its  1919 
experience,  showed  an  expense  of  $1,063  per  M  cu.ft.  from 
which  was  deducted  various  items  claimed  by  the  ciiy 
amounting  to  $.068  per  M  cu.ft.  which  resulted  in  the 
figures  of  $.995  per  M  cu.fi;.     Taking  the  rate  base  claimed 
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by  the  city,  $l,l&Sy500,  and  allowing  an  8  per  cent  return 
on  this  of  $92,380,  it  was  found  that  based  on  the  19'19  sales 
this  return  was  equal  to  $.202  per  M  cu.ft  Adding  this  to 
the  $.995  above  found  as  a  reasonable  cost  of  gas  gives  the 
figure  of  $1,197.  The  net  rate  asked  for  by  the  company 
was  $1.15  per  M  eu.ft,  to  which  in  calculating  the  return 
$.015  was  added  for  forfeited  discounts,  minimum  bills,  etc 
It  therefore  appears  that  the  reasonable  return  to  which  the 
company  was  entitled  was  $1,197  per  M  ett.ft  under  the 
1919  figures.  The  rates  asked  for  would  produce  $1,165 
per  M  cu.ft  The  order  of  April  1,  1920,  therefore  fixed 
the  rates  efifective  April  15,  1920,  at: 

Block  Meter  Bate: 

First  26,000  cii.ft  per  month,  {1.26  per  M  c«.ft 

Next  26,000  cu.ft  per  month,  |1.16  per  M  cn.ft. 

Next  60,000  cn.ft.  per  month,  {1.06  per  M  cn.ft. 

Next  160,000  cn.ft.  per  month,  $1.00  per  M  cn.ft. 

Next  260,000  cu.ft.  per  month,  {0.90  per  M  cn.ft. 
All  over  600,000  cn.ft.  per  month,  $0.86  per  M  cn.ft 

Prompt  payment  discount,  10  cents  per  M  cu.ft. 

Minimum  charge  60  cents  per  month. 

On  April  30,  1920,  the  company  filed  a  petition  asking  for 
a  reopening  of  the  case  for  the  purpose  of  showing  that, 
based  on  Commissioner  Fennell's  opinion  together  with  the 
increased  cost  of  gas  oil,  labor,  and  other  materials,  the  com- 
pany was  entitled  to  a  further  increase  in  rates  and  proposed 
the  following  schedule  as  a  fair  and  reasonable  one: 

Block  Meter  Kate: 

First  26,000  cu.ft.  per  month,  {1.60  per  M  cu.ft. 

Next  26,000  cn.ft.  per  month,  {1.40  per  M  cu.ft. 

Next  60,000  cu.ft  per  month,  il.80  per  M  cu.ft. 

Next  160.000  cu.ft.  per  month,  $1.26  per  M  cn.ft 

Next  260,000  cu.ft  per  month,  $1.16  per  M  cu.ft 

All  over  600,000  cu.ft  per  month,  $1.10  per  M  cu.ft 

Prompt  payment  discount  10  cents  per  M.  cu.ft. 

Minimum  charge  60  cents  per  month. 

The  company  proposed  an  alternative  rate  schedule  as 
follows : 

Block  Meter  Bate: 

First  26,000  cu.ft.  per  month,  |1.26  per  M  eu.ft 

Next  26,000  cu.ft.  per  month,  $1.20  per  M  cu.ft 

Next  60,000  cu.ft  per  month,  $1.16  per  M  cu.ft 

Next  160,000  cu.ft  per  month,  $1.10  per  M  cu.ft 


Next  260,000  cu.ft  per  month,  $1.06  per  M  cu.ft. 

I,  $1.00  pe] 
Prompt  payment  discount  10  cents  per  M  cn.ft 


All  over  600,000  cu.ft  per  month,  $1.00  per  M  cu.ft 
Prompt  payment  discount  10  cents  ; 
Service  charge  60  cents  per  month. 
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The  city  did  not  file  objectiona  to  tibe  order,  nor  petition 
for  a  rehearing  within  the  thirty  days  after  the  service  of  the 
final  order  as  provided  by  the  roles  of  the  Commission  and 
by  section  22  of  the  Public  Service  CommisBions  Law,  nor 
did  it  at  any  time  during  the  hearing  move  for  a  general 
reopening  of  the  whole  case.  Its  objections  to  the  ruling 
of  the  sitting  Commissioner  that  the  hearing  should  be  con- 
fined to  the  particular  items  of  cost  of  production  on  which 
the  petition  of  the  company  for  a  reopening  wae  based  were 
therefore  not  well  taken.  At  the  first  hearing  before  Com- 
missioner Van  Namee  in  the  city  of  Utica  on  May  28,  1920, 
the  objections  of  the  city  to  the  reopening  were  overruled, 
and  the  hearings  were  confined  solely  to  evidence  showing 
the  increased  cost  of  production  since  the  order  of  April  1, 
1920. 

The  city  further  moved  for  a  dismissal  of  the  petition 
on  the  ground  that  an  application  was  pending  before  the 
Commission  on  the  question  of  reducing  the  required  British 
thermal  units  heating  value  of  manufactured  gas,  holding 
that  the  question  of  rates  could  not  be  intelligently  settled 
until  the  Commission  had  decided  whether  the  heating  units 
required  should  be  reduced,  and  if  the  Commission  did  so 
decide  the  corresponding  decreased  cost  of  production  of  gas 
should  be  taken  into  consideration,  and  should  be  deducted 
from  Hie  cost  shown  by  the  company. 

The  sitting  Commissioner  held  that  the  question  of 
decreased  cosj;  because  of  possible  future  reduction  in  British 
thermal  units  required  by  the  Commission  did  not  enter  into 
this  case  and  that  the  other  factors  could  be  determined  and 
a  rate  fixed  irrespective  of  whether  the  British  thermal  units 
remained  as  at  present  or  were  reduced,  and  that  the  Com- 
mission would  not  be  justified  in  withholding  a  decision  in 
this  matter  until  the  standaid  of  heating  value  was  settled. 
If  and  when  this  standard  is  settled  and  the  new  standard, 
if  such  is  adopted,  results  in  a  decrease  in  the  cost  of  pro- 
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ducing  gasy  this  reduction  can  be  adjusted  hereafter  in  the 
rates  allowed. 

The  increased  cost  of  production  claimed  by  the  company 
is  shown  in  various  items  whidi  will  be  considered  separately. 

OAS  OIL 

Assuming  as  in  the  former  opinion,  and  disregarding  the 
company's  claim  of  3.7  gallons,  3.5  gallons  of  gas  oil  per 
M  cu.ft.  of  water  gas  made  at  an  average  price  paid  by  the 
company  in  1919  of  8^  cents  a  gallon,  shows  an  average  cost 
of  30  cents  per  M  cu.ft.,  and  that  was  the  figure  adopted  by 
Commissioner  Fennell. 

The  company  had  a  most  favorable  contract  for  1,700,000 
gallons  of  gas  oil,  10  per  cent  more  or  less,  at  6.2  cents  a 
gallon  for  the  year  ended  July  1,  1920.  The  company  in 
1918  used  2,787,000  gallons  of  gas  oil;  in  1919,  2,630,725 
gallons,  so  that  it  was  forced  to  buy  outside  its  contract  to 
meet  its  needs.  During  the  months  of  March,  April,  and 
May,  1920,  50,000  gallons  were  purchased  a  month  at  a 
cost  of  15  cents  per  gallon  plus  $.0142  per  gallon  for  freight. 

Much  evidence  was  introduced  to  show  that  the  company 
proceeded  with  due  diligence  to  procure  a  new  supply.  In 
March  and  in  May,  1920,  letters  were  written  to  many  of 
the  companies  supplying  gas  oil  for  quotations  on  oil  and 
looking  to  a  contract  for  a  year's  supply.  Many  companies 
refused  to  offer  any  quotations  because  of  lack  of  supply, 
embargoes,  and  freight  restrictions.  Some  advised  waiting 
until  June  in  hopes  of  lower  prices.  The  answers  showed 
the  price  varied  from  14  cents  to  16  cents  at  the  refinery. 
To  this  of  course  must  be  added  the  freight  which  varied  as 
the  distance  from  the  refinery  to  Utica.  The  Commission 
can  take  judicial  notice  that  14  cents  to  15  cents  was  the  pre- 
vailing market  price  at  that  time  and  is  today. 

The  company  was  apparently  unable  to  contract  with  any 
company  for  the  needed  quantity,  but  finally  entered  into  a 
contract  with  the  Prudential  Oil  Company  for  600,000  gallons 
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at  14  cents  pluB  $.0142  freight,  eDOogh  for  approximately 
two  or  three  months  supply,  deliveries  to  begin  on  July  1, 
1920.  This  was  the  same  <M»npany  with  which  the  com- 
pany had  its  former  contract.  It  may  fairly  be  held  that 
the  company  was  not  gailty  of  laches  in  failing  to  make  a 
contract  for  a  yearns  supply  from  July  1,  1920.  It  was  a 
matter  of  business  judgment  as  to  whether  the  price  after 
that  date  would  be  higher  or  lower  than  during  the  Spring, 
and  the  fact  that  the  price  was  veiy  high  sa  compared  with 
other  years  and  with  contracts  made  in  other  years  would 
justify  the  company  in  not  entering  into  a  contract,  but  to 
withhold  its  order  hoping  for  better  prices.  Nor  could  it 
be  criticized  for  making  a  contract  with  the  Prudential,  with 
whom  it  had  had  satisfactory  relations  in  the  past,  although 
it  was  shown  that  the  monthly  shipments  were  not  always 
shipped  on  schedule  time,  nor  in  the  agreed  amounts.  Still 
the  Prudential  did  complete  its  contract  by  delivery  of  the 
total  amount  agreed  on  by  July  1,  1920,  the  time  of  its 
termination. 

The  city  called  special  attention  to  communications  from 
one  company  which  offered  oil  at  a  less  price  than  14  cents 
at  the  refinery,  but  an  examination  of  the  exhibits  shows 
that  the  price  offered  was  indeterminate  and  mi^t  have  been 
more  or  less.  It  was  based  upon  a  sliding  scale  of  cost  of 
crude  oil,  and  the  company  could  not  be  criticized  for  refus- 
ing to  enter  into  cmch  an  indefinite  agreement. 

If  the  price  of  crude  oil  ahould  materially  advance  during 
July  or  August  or  September,  the  company  might  find  itself 
paying  more  than  14  cents  a  gallon,  the  contract  price  fixed 
in  the  800,000  gallon  contract  with  the  Prudential  company, 
which  was  expected  to  care  for  its  needs  during  these  months. 
The  heavier  gravity  of  the  oil  offered,  the  distance  from  the 
refinery,  the  uncertainty  of  transportation  and  car  shortage 
i^ould  also  be  factors  considered. 

The  Commission  will  not  take  upon  itself  the  burden  of 
saying  from  which  of  several  competitors  a  company  should 
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have  purchased  its  supplies,  always  pro^riding  the  contract 
entered  into  is  not  unreasonable  in  its  terms  nor  in  price 
materially  different  from  the  prevailing  market  price  of  the 
supplies  at  the  time  of  purchase. 

Basing  the  cost,  therefore,  to  the  company  of  oil  delivered 
at  Utica  at  $.154  and  taking  the  same  figures  for  the  amount 
of  oil  needed  to  produce  a  gallon  of  gas  as  v^ere  accepted  in 
Commissioner  Fennell's  Opinion,  disr^arding  the  fact  that 
the  company  claims  that  it  is  necessary  to  use  more  oil  of 
&e  present  quality,  it  is  found  that  at  $.154  per  gallon  it 
costs  the  company  53.9  cents  to  produce  1000  cu«ft,  or  an 
increase  of  23.9  cents  per  M  cu.ft.  over  the  cost  of  pro- 
duction as  estimated  in  the  previous  opinion. 

COAL 

In  December,  1919,  the  company  paid  for  grate  coal  for 
making  gas  $8.05  a  ton  delivered  in  TJtica.  At  the  time 
of  the  hearing  it  was  paying  $9.30,  an  increase  of  $1.25 
a  ton. 

The  company  is  unable  to  obtain  a  yearly  contract  for  grate 
coal,  and  is  now  receiving  its  coal  from  local  dealers  under 
a  contract  to  pay  the  prevailing  market  prica  Its  needs 
are  six  cars  a  week.  There  is  no  reason  to  expect  a  reduc- 
tion in  the  price  of  coal,  and  it  is  claimed  by  the  company 
that  this  increase  means  an  increase  in  cost  per  M.cu.ft.  of 
gas  of  $.0225  at  the  holder. 

Steam  coal  in  December,  1919,  cost  the  company  $3  net 
ton  at  the  mines  plus  $2.21  freight,  or  a  total  of  $5.21. 
At  the  time  of  the  hearing  its  cost  was  $3.75  at  lihe  mines 
plus  $2.21  freight,  or  a  total  of  $5.96  a  ton.  The  company 
has  a  contract  at  this  rate  expiring  May  31,  1921,  subject 
to  increases  in  the  freight  rates.  However,  an  increase  of 
75  cents  in  this  kind  of  coal  may  be  taken  as  fixed,  and  this 
increase  is  reflected  by  an  increased  cost  at  the  holder  of 
$.0135  per  M  cu.ft 

The  experience  of  the  Commission  in  these  matters  shows 
these  figures  of  increased  cost  per  M  cu.ft.  to  be  reasonable. 
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LABOR,  UNACCOUNTED  FOR  GAS 

'No  definite  figures  were  given  as  to  the  increase  in  the 
price  of  labor  though  it  wa6  tesitified  that  the  cost  had 
increased  about  20  per  cent  since  January  1,  1920.  No 
allowance  has  been  mad^  for  any  increased  cost  in  production 
due  to  this  item,  nor  is  any  greater  allowance  for  unaccounted 
for  gas  made  than  was  fixed  in  the  former  opinion. 

The  8  per  cent  return  on  the  valuation  of  the  company's 
property  at  $1,153,500  engaged  in  the  public  service  in  the 
Utica  district  according  to  the  city's  valuation  in  the  former 
case,  and  based  on  the  1919  sales,  represented  a  return  neces- 
sary of  $.202  per  M  cu.ft.  of  gas  sold. 

The  first  five  months  of  1920  showed  sales  in  the  TJtica 
district  of  218,545  M  cu.ft,  or  at  the  rate  for  the  year 
of  524,508  M  cu,ft.  This  would  require  a  charge  of  $.176 
per  M  cu.ft.  to  obtain  an  8  per  cent  return  on  the  valuation 
above  given. 

It  must  be  remembered  that  this  valuation  is  at  the  lowest 
figure  claimed  by  the  city,  and  does  not  pass  upon  the  con- 
tention of  the  company  for  a  valuation  of  $2,830,909,  or 
more  than  2^^  times  the  amount  on  which  this  return  per 
M  cu.ft  is  fixed. 

To  rammarise,  then, — 

Cost  of  gas  per  M  cu.ft.  as  per  Opinion  of  April  1,  1020 $.996 

Increased  cost  per  M  cu.ft.  gas  oU  at  14  cents  on  July  1,  1920. . . .  .289 

Increased  cost  gas  coal  at  $1.25  per  ton  July  1,  1920 022 

Increased  cost  steam  coal  75  cents  per  ton  July  1.  1920 014 

8  per  cent  return  on  Taluation  proposed  by  city  of  Utica  in  former 
hearing    176 

ToUl   11.446 

If  gas  oil  should  be  figured  at  $.128  per  gallon  as  con- 
tended by  the  city,  Hien  the  increased  cost  would  be  $.173 
per  M  cu.ft.,  and  the  total  return  would  then  be  $1.37 
per  M  cu.ft. 

The  base  rate  asked  for  by  the  company  in  its  schedule 
in  this  proceeding  is  $1.40  per  M  cu.ft.  to  which  may  be 
added  $.015  per  M  cu.ft.  for  forfeited  discount,  minimum 
bills,  et<2.,  maldng  a  total  return  of  $1,415  which  is  not 
sufiScient  to  produce  the  return  to  which  the  company  is 


426    Public  Sebvige  Commission,  Second  District 

Vol  9, 1920 

entitled  with  oil  at  14  cents  per  gallon,  the  price  the  com- 
pany is  actually  paying,  nor  is  it  unreasonable  in  view  of  the 
low  valuation  taken  were  the  oil,  with  freight  charges  added, 
costing  only  $.128  a  gallon.  The  return  per  M  cu.ft.  is 
still  further  reduced  by  the  lower  rate  allowed  consumers 
of  over  25,000  M  cu.ft.,  and  it  is  probable  that  taking  this 
into  account  the  company's  net  return  on  the  block  rate 
schedule  is  not  over  $1.35  per  M  cu.ft 

It  is  judged  to  be  a  better  practice  to  allow  the  increase 
to  $1.50  per  M  cu.ft.  with  a  prompt  payment  discount  of 
10  cents  and  a  minimum  charge  than  to  change  to  a  systan 
containing  a  service  charge  as  proposed  by  the  alternative 
proposition  of  the  company.  The  ch-ange  would  involve 
explanation  and  education  among  the  people  as  to  its  mean- 
ing and  an  expense  in  the  system  of  billing  and  bookkeeping 
for  the  company  which  woxdd  not  be  justified  by  the  uncer- 
tain tenure  of  the  rates  allowed  in  this  proceeding.  On 
aocount  of  the  uncertainty  in  present  conditions  and  the 
fluctuating  prices  of  the  necessary  materials  used  by  the  com- 
pany, it  is  deemed  best  by  the  Commission  not  to  fix  the 
rate  for  a  longer  period  than  six  months  and  until  the  further 
order  of  the  Commission. 

While  the  cost  of  production  per  M  cu.ft.  is  the  same  for 
large  as  for  small  consumers,  the  cost  of  distribution  and  the 
general  and  commercial  expenses  are  much  smaller,  and  it  is, 
therefore,  equitable  to  allow  large  consumers  a  reduction 
under  the  base  rate  which  affects  approximately  80  per  cent 
of  the  company's  consumers.  It  is  doubtful,  however,  if 
the  Commission  can  leave  the  amount  of  such  reduction  to 
the  discretion  of  the  company,  nor  would  it  be  wise  to  allow 
this  to  be  changed  at  the  option  of  the  company  without 
permission  of  the  Commission.  The  request  of  the  company 
in  this  regard  must  be  denied  and  the  block  schedule 
is  adopted  which  fixes  the  maximum  price  to  consumers  of 
various  amounts.  Experience  has  shown  that  a  minimum 
charge  of  50  cents  is  entirely  reasonablei 
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An  order  should  be  made  permitting  the  company  to  file 
on  five  days'  notice  the  following  block  meter  schedule  of 
rates  based  on  a  net  price  of  $1.40  per  M  cu.ft.  effective 
August  10,  1920,  in  the  Utica  district  for  a  period  of 
six  months  thereafter  and  until  the  further  order  of  the 
Commission : 

Block  Meter  Bate: 

First  26,000  cu.ft  per  month,  |1.50  per  M  cu.ft. 

Next  26,000  cu.ft.  per  month,  Sl.40  per  M  co.ft 

Next  60,000  cn.ft  per  month,  fl.SO  per  M  en.ft 

Next  160,000  cu.ft.  per  month,  f  1.26  per  M  cu.ft. 

Next  260,000  cu.ft.  per  month,  11.16  per  M  eo.ft. 
All  oTer  600,000  cn.ft  per  month.  $1.10  per  M  cu.ft. 

Prompt  pajrment  discoant  10  cents  per  M  cn.ft. 

Mlnimnm  charge  60  cents  per  month. 

Chairman  Hill  and  Commissioners  Irvine  and  £ellogg 
concur;  Commissioner  Barhite  not  present. 
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In  the  Matter  of  the  Complaint  of  Samuel  S.  Lifshitz  of 
Godeffroy,  Orange  county,  against  Obanoe  County  Pub- 
lic Sebyice  Cobpobation,  asking  that  its  electric  lines  be 
extended  and  electricity  furnished  complainant's  residence 
and  farm  building.     [Case  No.  7338.] 

1.  Residents  of  rural  districts  within  reach  of  electric  plants  and  in 
territory  covered  by  franchises  of  the  electrical  corporation  should  be 
supplied  with  service  if  it  can  be  done  in  a  safe  and  practicable  manner 
and  without  prohibitive  expense. 

2.  Unusual  installation  in  order  to  afford  rural  service  should  not  be 
made  entirely  at  the  expense  of  the  corporation.  To  do  so  would  require 
special  and  high  rates  for  such  rural  consumers,  or  would  involve  capital 
expenditures  imposing  an  undue  burden  on  urban  consumers.  In  this 
case  the  consumers  were  required  to  contribute  to  the  expense  of  instal- 
lation the  difference  between  that  expense  and  the  average  cost  to  the 
corporation  per  consumer  of  distribution  system,  including  transformers, 
service  drops,  and  meters. 

Decided  July  29,  1920. 

Appearances: 

Gregg  dc  Feuchs  (by  Mr.  William  P.  Gregg),  Port  Jervia, 
attorneys  for  complainant. 

Russell  Wiggins,  Middletown,  attorney  for  respondent. 

Ibvine,  Commissioner: 

The  Orange  county  Public  Service  Corporation  has  an 
electric  generating  plant  at  Cuddebackville  in  Orange  county 
with  transmission  lines  to  Port  Jervis  and  Middletown  to 
which  communities  it  supplies  electric  service.  GodeflFroy  is 
a  settlement  near  the  transmission  line  between  Cuddeback- 
ville and  Port  Jervis.  The  complainants  ask  that  the 
respondent  supply  them  with  electricity  from  this  transmis- 
sion line.  The  transmission  line  carries  a  current  of  33,000 
volts.  Xot  far  from  the  buildings  of  the  applicant  the  company 
now  has  a  10  kw.  transformer  which  steps  down  the  33,000 
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volt  current  to  110  volts,  and  the  secondary  line  is  carried 
along  the  same  poles  as  the  transmission  line  980  feet  and 
thence  250  feet  therefrom  to  the  home  of  Mr.  Kombluh 
whose  average  demand  since  1920  has  been  13  kw.  h.  per 
montL  The  applicants  ask  that  they  may  be  supplied  from 
this  same  transformer  by  a  similar  method  with  a  secondary 
leading  in  the  opposite  direction.  The  company  contends 
that  a  new  transformer  would  be  needed,  that  it  would 
have  to  be  fipecially  constructed,  could  not  be  obtained 
for  many  months,  and  that  the  method  proposed  is 
scientifically  and  economically  undesirabla  It  would  seem 
that  these  applicants  Aould  be  supplied  with  the  service  if 
it  can  be  done  in  a  safe  and  practicable  manner  and  without 
prohibitive  expensa  There  are  four  applicants  professing 
themselves  to  be  anxious  to  secure  the  service.  Another 
desires  the  service  if  it  can  be  had  at  sufficiently  low  cost. 
The  witnesses  were  not  able  to  indicate  very  definitely  their 
probable  demand.  Mr.  Samuel  Lifshitz  states  that  his 
dwelling  is  wired  and  that  he  wishes  current  for  his  house 
and  for  a  chicken  house.  He  states  that  the  most  modem 
method  of  raising  chickens  requires  electric  light  in  the  short 
days  so  that  the  chickens  will  have  long  hours  "  to  scratch 
and  eat  and  the  result  is  they  lay  more  eggs  ".  Mr.  Lifshitz 
also  takes  boarders  in  the  Summer.  His  father,  Oscar  Lifshitz, 
has  a  six  room  house  and  takes  summer  boarders.  Mr.  Abra- 
ham Sc^al  says  that  he  has  forty  lights  in  his  house,  but  he 
spoke  with  the  aid  of  an  indifferent  interpreter,  and  his 
testimony  is  very  confused,  and  as  nearly  as  can  be  gathered 
he  specifies  only  about  twenty-two  lights.  He  seems  also  to 
take  summer  boarders.  Mr.  Meyer  would  use  lights  in  his 
store  and  dwelling  house  and,  he  thinks,  in  his  bam  and 
chicken  coop.  It  was  found  necessary  to  have  the  locality 
inspected  by  an  officer  of  the  Commission  who  also  inspected 
the  premises  of  the  applicants,  and  who  reports  a  maximum 
demand  including  Eornbluh  of  6.75  kw.  The  additional 
demand  of  the  fifth  probable  consumer  would  probably  not 
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overtax  the  10  kw.  transformer  now  in  place.  The  average 
revenue  of  the  company  per  consumer  for  commercial  light- 
ing is  $34  per  year.  In  view  of  the  seasonal  character  of  the 
business  of  the  occupants  of  most  of  the  houses  concerned  it 
is  hardly  likely  that  their  consumption  will  be  as  great  as  the 
average.  The  service  therefore  promises  a  revenue  of  not  to 
exceed  $204  per  annum.  It  more  likely  will  not  exceed 
$100.  To  require  the  installation,  quite  expensive  by  any 
practicable  method,  at  the  expense  of  the  company  would  be 
fair  neither  to  the  company  nor  to  its  other  consumers.  Per- 
haps service  to  this  particular  group  would  not  require  a 
general  increase  in  ratea^  but  to  require  service  at  the  regular 
rates  to  all  who  might  come  upon  the  transmission  line  with 
installation  of  service  at  the  company's  expense  would  mean 
either  a  special  and  very  high  rate  to  this  class  of  consumers 
or  a  general  increase  whereby  consumers  in  Port  Jervis  and 
Middletown  would  be  required  to  carry  a  large  portion  of  the 
burden  of  the  rural  service.  The  problem,  therefore,  b  to 
ascertain  by  what  method  the  service  can  be  rendered  and 
what  portion  of  the  cost  of  installation  should  be  borne  by  the 
applicant  in  order  to  avoid  the  injustice  of  requiring  free 
installation. 

As  already  stated  it  seems  probable  that  the  10  kw.  trans- 
former now  in  place  would  supply  Mr.  Eombluh  and  all  of 
the  new  customers,  but  the  company  thinks  a  new  transformer 
would  be  required.  This  service  by  transforming  38,000  volts 
immediately  to  110  volts  and  with  rather  a  long  secondary 
carried  a  part  of  the  way  on  the  same  poles  that  carry  the 
high  tension  lines  is  not  good  practice,  and  the  Commission 
does  not  feel  warranted  in  directing  such  construction.  The 
company,  inasmuch  as  it  has  resorted  to  this  practice  in 
Mr.  Komblu:h's  case,  should  be  permitted  at  its  option  to 
extend  it  in  this  instance  to  the  new  consumers.  It  is 
estimated  that  using  the  present  transformer  the  entire  cost 
of  the  installation  would  be  $433.40.  The  average  cost  of 
distribution  and  service  systems  for  the  company  is  $44.70, 
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say  $45.  Tlie  company  should,  therefore,  be  required  to 
expend  $180  assuming  four  new  consumers  or  $225  should 
there  be  five.  The  total  cost  will  be  increased  should  there 
be  five  consumers  by  an  amount  about  equal  to  the  company's 
share  of  the  installation  so  that,  regardless  of  the  number  of 
consumers,  $253.50  dbould  be  contributed  by  the  group 
desiring  service. 

If  it  should  be  found  that  an  additional  or  larger  trans- 
former is  required  the  cost  of  this  transformer  and  its 
installation  should  also  be  borne  by  the  consumers. 

The  company  already  has  a  600  volt  line  running  from 
its  plant  in  Cuddebackville  to  a  point  4700  feet  from  the 
Kombluh  transformer.  It  does  not  seem  practicable  to 
extend  this  line  and  render  the  service  with  a  600  volt 
current  It  is,  however,  entirely  practicable  to  step  this 
current  up  to  2800  volts  at  the  power  house  and  extend  the 
line  to  serve  the  Godeffroy  customers.  Engineers  of  the 
Commission  estimate  the  cost  of  the  extension  with  necessary 
transformers  for  the  customers  at  $1010.  The  estimate  does 
not  include  the  step-up  transformer  at  the  power  plant  or  the 
replacing  of  the  600-110  transformers  along  tiiis  line  by 
2300-110  transformers.  It  would  seem  that  it  would  be  to 
the  advantage  of  the  company  to  transform  this  line  in  any 
event  and  that  it  should  bear  this  extra  expense.  By  this 
method,  therefore,  which  seems  to  be  the  best  practicable 
means  of  supplying  the  complainants  they  should  be  required 
to  contribute  $830.  The  company  submitted  no  estimate  as 
to  tiiis  method  of  construction,  and  both  it  and  the  com- 
plainants should  have  an  opportunity  to  be  heard  upon  the 
question  in  the  event  that  the  complainants  accept  the  order 
and  the  company  determines  upon  this  method  of  service 
rather  than  the  method  adopted  in  the  case  of  Mr.  Eombluh. 

An  order  should  be  entered  accordingly. 

Chairman  Hill  and  Commissioners  Eellogg  and'  Van 
If  amee  concur ;  Commissioner  Barhite  not  present, 
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In  the  Matter  of  the  Complaint  of  the  Town  op  Whites- 
town,  Oneida  county,  by  its  Supervisor  and  Superin- 
tendent of  Highways  against  New  York  State  Raiit 
wAYs  and  Utica,  Clinton  and  Binghamton  Railroad 
Company  as  to  change  in  location  of  tracks  in  New  York 
Mills.     [Case  No.  7409.] 

1.  Pleadings  before  the  Commission  are  not  governed  by  statute, 
are  permitted  to  be  informal,  and  should  not  be  construed  according 
to  the  strict  technical  rules  of  the  courts. 

2.  The  Commission  has  authority  to  require  a  street  railroad  com- 
pany to  remove  its  tracks  from  one  part  of  a  street  to  another  when 
necessary  to  promote  the  security  or  convenience  of  the  public. 

3.  In  the  particular  circumstances  of  this  case,  as  set  forth  in  the 
Opinion,  the  Commission  found  that  the  removal  of  a  track  from  the 
side  to  the  center  of  a  street  would  not  add  to  public  security,  or 
sufficiently  to  public  convenience  to  justify  an  order  directing  such 
removal. 

Decided  August  5,  1920. 

Appearances: 

Adrian  8.  Malsan,  223  Elizabeth  street,  TJtica,  and  James 
F.  HuhheU,  Utica,  for  the  complainant. 

Theodore  L.  Cross,  74:  Utica  City  National  Bank  Build- 
ing, Utica,  for  Utica,  Clinton  and  Binghamton  Railroad 
Company. 

Keman  &  Keman  (by  F.  K.  Keman  and  /.  H.  OUroy), 
Devereux  Block,  Utica,  for  New  York  State  Railways. 

Ibvine,  Commissioner: 

The  Town  of  Whitestown  asks  the  Commission  to  direct 
the  New  York  State  Railways  to  change  the  location  of  its 
tracks  from  the  side  to  the  center  of  Main  street  in  the 
hamlet  of  New  York  Mills.  The  company  answered  alleg- 
ing that  the  line  in  question  was  owned  by  the  Utica,  Clinton 
and  Binghamton  Railroad  Company  and  that  it  should  be 
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made  a  party  defendant.  It  was  made  a  respondent,  and 
answered,  setting  up  a  lease  to  a  predecessor  of  the  New  York 
State  Railways.  On  the  hearing  the  New  York  State  Rail- 
ways conceded  that  it  was  the  corporation  which  must  assume 
any  duty  that  might  exist  in  the  premises.  The  case  as 
to  the  Utica,  Clinton  and  Binghamton  Railroad  Company 
must  be  dismissed. 

New  York  Mills  is  a  hamlet  in  the  town  of  Whitestown 
south  of  the  village  of  Yorkville  and  west  of  the  city  of 
TTtica.  Main  street  is  a  continuation  of  a  street  in  York- 
ville and  runs  southerly  through  the  hamlet  of  New  York 
Mills  into  the  town  of  New  Hartford.  The  line  of  the  New 
York  State  Railways  is  double  tracked  through  the  center 
of  the  street  in  the  village  of  Yorkville  and  for  a  very  short 
distance  in  the  town  of  Whitestown.  It  is  then  single 
tracked  and  continues  in  the  center  of  the  street  a  short  dis- 
tance, and  then  turns  toward  the  eastern  side  of  the  street 
and  proceeds  southerly  but  at  varying  distances  from  the 
eastern  boundary  of  the  street  to  the  New  Hartford  town 
line.  It  continues  in  lihe  town  of  New  Hartford  about  one 
mile.  While  technically  a  town  and  county  highway  Main 
street  is  well  built  up  on  both  sides  the  greater  part  of  the 
distance  in  the  town  of  Whitestown,  and  has  the  aspect  of 
a  village  street  rather  than  of  a  country  road.  East  of  the 
tracks  it  is  paved  with  macadam  wtich  is  becoming  ruinous, 
and  it  is  proposed  to  lay  a  concrete  pavement.  It  is  for  this 
reason  that  a  change  in  location  of  the  tracks  is  desired  at 
this  time. 

Th«  New  York  State  Railways  contends  that  the  Com- 
mission is  without  authority  to  direct  the  change.  Sec- 
tion 50  of  the  Public  Service  Commissions  Law  provides 
that  "  If  in  the  judgment  of  the  Commission  having  juris- 
diction .  .  .  any  additions  or  changes  in  construction 
should  reasonably  be  made  thereto  [tracks,  etc.,  of  any  com- 
mon carrier,  railroad  corporation  or  street  railroad  corpora- 
tion] in  order  to  promote  the  security  or  convenience  of  the 
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public  or  employees^  or  in  order  to  secure  adequate  service 
or  facilities  for  the  transportation  of  passengers  or  property, 
the  Commission  shall,  after  a  hearing  either  on  its  own 
motion  or  after  complaint,  make  and  serve  an  order  direct- 
ing such  repairs,  improvements,  changes  or  additions  to  be 
made  within  a  reasonable  time  and  in  a  manner  to  be  speci- 
fied therein."  It  will  be  observed  that  such  an  order  may 
be  made  either  to  promote  the  security  or  convenience  of  the 
public  or  employees,  or  in  order  to  secure  adequate  service 
or  facilities  for  the  transportation  of  passengers  or  property. 
It  is  evident  that  the  Legislature  had  more  in  mind  than 
facilities  for  transportation,  that  it  had  also  in  mind  the 
safety  and  convenience  of  the  general  public  Unless  power 
is  given  by  charter  to  certain  municipalities,  no  power  short 
of  the  L^slature  can  require  a  street  railroad  track  once 
installed  to  be  moved,  unless  the  section  referred  to  gives 
the  Public  Service  Commission  such  authority.  (People  ex 
rel.  City  of  Olecm  against  Westetn  New  York  and  Pennsylr 
vaaiia  Traction  Compwny,  214  N.  Y.  526.)  We  think  the 
Legislature  has  delegated  the  power  to  the  Commission. 

The  complainant  contends  that  the  pleadings  admit,  by 
failure  to  deny,  that  the  change  is  necessary.  Pleadings 
before  the  Commission  are  not  governed  by  statute,  are 
permitted  to  be  informal,  and  should  not  be  construed 
according  to  the  strict  technical  rules  of  the  courts.  How- 
ever, if  the  complaint  and  answer  be  treated  as  formal  plead- 
ings subject  to  technical  construction,  what  we  have  is  an 
averment  in  the  complaint  'Hhat  complainant's  officers  are 
informed  by  competent  authority  that  it  is  necessary  that 
said  railroad  tracks  be  placed  in  the  center  of  the  highway 
before  the  concrete  pavement  is  constructed  ".  This  is  met 
in  the  answer  by  a  denial  of  knowledge  or  information  suffi- 
cient to  form  a  belief.  The  Commission  is  not  required  to 
make  an  order  merely  because  competent  authority  has 
informed  the  complainant's  officers  that  it  is  necessary  to 
move  the  tracks  before  the  concrete  pavement  is  constructed. 
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This  is  not  an  averment  that  the  track  should  be  moved  to 
promote  the  security  or  convenience  of  the  public  or 
employees.  Nevertheless,  it  is  pat  in  issue.  The  only  other 
pertinent  averment  of  the  complaint  is  '^  that  complainant's 
oflScers  verily  believe  that  it  is  now  necessary  for  the  safety 
and  convenience  of  the  public  tfhat  said  trades  be  placed  in 
the  center  of  the  highway".  This  is  not  denied,  but  the 
belief  of  the  complainant's  officers  does  not  meet  the  statu- 
tory requirement  It  is  the  fact  that  the  change  should 
reasonably  be  made  in  order  to  promote  the  security  or 
convenience  of  the  public  or  employees  and  not  the  belief 
of  a  complainant  to  that  effect  that  must  move  the 
Commission. 

This  brings  us  to  the  merits.  There  is  no  doubt  that  the 
street  ought  to  be  paved,  and  soon.  There  is  evidence  tend- 
ing to  show  that  it  is  not  practicable  within  the  space 
between  the  track  as  it  now  is  and  a  pole  line  of  the  TJtica 
Gas  and  Electric  Company  near  the  sidewalk  on  the  west 
side  <xf  the  street  to  pave  a  roadway  20  feet  in  width.  This 
is  practicable  in  some  places,  but  not  in  others.  It  is  prac- 
ticable to  move  the  tracks  several  feet  farther  to  the  east 
in  these  narrow  places,  and  it  is  shown  that  by  so  moving 
the  tracks  it  will  be  practicable  to  pave  a  space  of  22  feet 
between  the  tracks  and  the  pole  Una  The  town  desires 
to  pave  a  greater  width.  The  evidence  and  observations 
made  by  the  sitting  commissioner  on  the  ground  lead  to  the 
conclusion  that  a  wider  space  than  is  now  available  should 
be  provided,  that  moving  the  tracks  at  certain  points  toward 
the  eastern  sidewalk  would  permit  a  pavement  wider  than 
almost  any  state  highway  and  wider  than  many  city  streets. 
It  is  probable  that  still  more  space  could  be  provided  on  the 
western  side  by  some  readjustment  of  the  poles  already 
referred  to  and  proper  provisions  for  drainage  to  take  the 
place  of  an  open  gutter  now  existing  which  seems  to  occupy 
some  space  otherwise  available  for  traffic  The  street  rail- 
road track  at  present  is  constructed  of  80-pound  T  rails. 
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If  it  should  be  moved  to  the  center  of  the  street  and  the 
space  paved  it  would  be  necessary  to  construct  an  entirely 
new  track  at  an  estimated  expense  of  $47,000.  If  the  com- 
pany should  be  required  to  pave  between  its  rails  and  2  feet 
outside,  a  further  expense  of  over  $20,000  would  be  involved. 
Expense  is  a  minor  consideration  and,  if  not  prohibitive, 
a  negligible  factor  where  public  safety  is  actually  involved. 
The  expenditure  would  largely  be  a  capital  expense,  and  it 
should  need  no  argument  to  demonstrate  that  in  the  present 
condition  of  the  electric  railroads  and  the  state  of  the  market 
for  their  securities  no  considerable  capital  expenditure 
should  be  ordered  except  where  strong  and  urgent  reasons 
exist  We  can  not  see  that  safety  would  be  promoted  by 
the  change  although  in  some  aspects  there  would  be  greater 
convenience,  especially  in  reaching  premises  upon  the  east 
side  of  the  street.  On  this  side,  however,  for  about  one- 
half  of  the  distance  the  land  is  occupied  by  a  single  institu- 
tion, and  the  abutting  structures  are  only  along  the 
remainder  of  the  stretch.  It  is  contended  that  it  will  be 
safer  for  vehicular  travel  to  have  the  railroad  in  the  center 
of  the  street  in  order  to  separate  the  north  and  south  bound 
traffic  It  is  also  contended  that  this  would  permit  paving 
to  the  width  of  28  feet  and  that  safety  would  be  promoted 
by  the  wider  pavement.  As  against  this  it  may  be  said  that 
on  the  whole  both  vehicular  traffic  and  street  railroad  traffic 
are  safer  if  entirely  separated,  that  is,  if  vehicles  be  kept 
entirely  off  the  railroad  tracks  and  if  the  portion  of  the 
highway  allotted  to  vehicles  be  clear  of  rails  and  moving 
cars.  This  method  is  frequently  resorted  to  where  condi- 
tions permit,  a  notable  instance  being  in  the  neighboring 
city  of  Utica.  Certainly  there  is  no  such  preponderance 
of  safety  or  convenience  in  midstreet  construction  as  to  war^ 
rant  the  Commission  in  ordering  all  street  railroads  into  the 
center.  No  special  circumstances  exist  here  unless  it  be 
the  existence  of  houses  on  the  east  side  of  the  street  which 
must  be  reached  by  vehicles   across  the  track,   and  the 
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proximity  of  the  cars  to  tite  gidewalk.  The  track  must  be 
crossed  by  vehicles  and  pedestrians  in  either  case.  The 
necessary  crossings  can  and  should  be  provided  in  the  present 
location,  and  could  and  should  be  made  as  safe  there  as 
elsewhere.  The  street  railway  traffic  is  not  heavy,  and  the 
pedestrian  traffic  is  also  light,  especially  on  the  greater  part 
of  the  route  along  the  east  sida  We  are  unable  to  see  any 
appreciable  menace  from  this  source. 

It  is  said  that  the  company  now  throws  the  snow  from  its 
track  upon  the  east  sidewalk  and  leaves  it  there.  If  the 
track  were  in  the  center  of  the  street  the  snow  would  prob- 
ably be  thrown  to  either  side  of  the  track  and  the  vehicular 
traffic  relegated  as  in  many  other  places  to  the  space  cleared 
by  the  railroad  for  the  operation  of  its  cars.  The  local 
authorities  ought  to  be  able  to  compel  the  company  not  to 
obstruct  the  sidewalk  with  snow.  If  such  a  practice  is 
resorted  to  the  Commission's  aid  can  be  invoked  to  abate  the 
nuisance.  The  matter  of  drainage  was  also  suggested*  The 
present  arrangements  seem  on  a  cursory  examination  to  be 
inadequate.  It  is  to  be  presumed  that  in  the  important 
improvement  under  contemplation  the  matter  of  drainage 
will  receive  attention,  and  if  in  order  to  accomplish  proper 
drainage  any  duty  to  aid  in  that  behalf  is  devolved  upon  the 
railroad  company  it  should  willingly  perform  it,  and  if  it 
is  not  willing  to  do  so  performance  may  be  compelled. 

The  town's  plans  for  the  pavement  are  not  yet  matured. 
It  is  impossible  in  the  present  state  of  the  project  to  make 
any  affirmative  order  which  is  very  specific.  The  company 
dbould,  however,  be  directed  to  move  its  tracks  where  neces- 
sary in  order  to  afford  a  clear  space  available  for  paving 
of  at  least  22  feet.  If  further  directions  become  necessary 
they  can  be  applied  for. 

All  concur. 
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In  the  Matter  of  the  Petition  of  the  State  CoMMissioifrEB 
of  Hiohways  under  section  91  of  the  Railroad  Law  for 
an  alteration  of  the  crossing  at  grade  of  County  Highway 
No.  63  and  the  Putnam  division  of  the  New  York  Central 
Railroad  in  the  towns  of  Ossining  and  Mount  Pleasant, 
Westchester  county.     [Case  No.  6687.] 

Decided  July  15,  1920. 

Appearances  at  the  hearing  December  5, 1918: 

B.  8.  Voorhees,  Engineer  of  Grade  Crossings,  New  Yoric 
Central  Railroad  Company. 

F.  A.  Hermans,  Engineer  of  Grade  Crossings,  State  High- 
way Department 

E.  J.  Howe,  Resident  Engineer,  State  Highway  Depart- 
ment. 

A,  W.  Hendrickson,  for  the  Town  of  Ossining. 

Charles  McDonald,  jr..  County  Superintendent  of  High- 
ways of  Westchester  county. 
Appearances  at  the  hearing  July  8, 1920: 

J.  0.  Donnelly,  Grade  Crossing  Engineer,  State  Highway 
Commission, 

O.  A.  Noren,  Grade  Crossing  Engineer,  The  New  York 
Central  Railroad  Company. 

Vaw  Namee,  ConunUssioner: 

On  September  16,  1918,  the  State  Commission  of  High- 
ways filed  a  petition  with  the  Public  Service  Commission 
alleging  that  public  safety  required  an  alteration  in  the 
maimer  in  which  a  road  known  as  County  Highway  No.  53 
crosses  the  tracks  of  the  Putnam  division  of  The  New  York 
Central  Railroad  Company  near  the  boundary  line  of  the 
towns  of  Mount  Pleasant  and  Ossining,  Westchester  county, 
and  petitioned  that  the  Commission  determine  under  the  pro- 
visions of  section  91  of  the  Railroad  Law  that  such  crossing 
be  altered. 
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It  was  further  alleged  by  the  Highway  CommigBion  that 
such  road  was  an  improved  county  highway  as  described 
by  chapter  30  of  the  laws  of  1909. 

Notice  to  property  owners  affected  was  given  and  publica- 
tion of  the  time  set  for  a  hearing  on  the  petition  was  made 
according  to  law.  The  hearing  was  held  at  the  office  of 
the  Commission  on  the  5th  day  of  December,  1918,  at  which 
time  it  appeared  from  the  evidence  that  the  road  in  question 
crossed  the  line  of  the  Putnam  division  of  The  New  York 
Central  Railroad  Company  at  grade,  and  proceeding  from 
the  north  to  the  south  before  crossing  the  road,  was  inter- 
sected by  a  road  known  as  the  Long  Hill  Road.  The  road 
continues  across  the  railroad  at  grade  and  also  across  the 
Pocantico  river. 

The  effect  of  the  granting  of  the  application  by  the  Com- 
mission would  be  to  locate  the  grade  crossing  about  75  to 
100  feet  northerly  of  its  then  location  and  would  necessitate 
the  building  of  a  new  bridge  about  20  feet  long  across  the 
Pocantico  river  but  outside  the  right  of  way  of  the  Railroad 
Company. 

The  effect  of  the  whole  alteration  would  serve  to  straighten 
the  alignment  of  the  highway  but  would  not  eliminate  any 
grade  crossing,  as  the  new  crossing  would  be  at  grade. 

The  Railroad  Company  objected  to  the  change  on  the 
ground  that  it  did  not  eliminate  any  grade  crossing  and  that 
tiie  crossing  at  this  acute  angle  would  be  more  dangerous 
than  the  right  angle  crossing  which  would  be  eliminated. 
It  is  also  contended  that  the  new  alignment,  being  on  a 
tangent,  would  in  fact  result  in  higher  speed  being  main- 
tained by  automobiles  through  this  section  of  the  road,  and 
this  in  itself  would  make  the  crossing  more  dangerous  to 
the  public  The  Railroad  pointed  out  that  it  was  not  bene- 
fited by  having  the  crossing  changed  as  no  grade  crossing 
was  eliminated  and  considerable  expense  would  be  incurred 
by  it  in  changing  the  planking,  cattle  guards,  bell  signals, 
caution  signs,  telegraph  wires,  and  telegraph  poles.      It, 
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however,  agreed  to  withdraw  its  objection  if  the  work  could 
be  done  without  any  expense  to  it,  and  the  hearing  was 
adjourned  to  give  time  for  the  preparation  of  plans  to  meet 
the  objections  raised  at  the  hearing  and  for  the  consideration 
of  the  proposal  of  the  Railroad. 

At  the  hearing,  the  testimony  of  the  engineer  of  grade 
crossings  for  the  Highway  Commission  and  the  resident 
engineer  of  the  Highway  Commission  both  show  an  under- 
standing on  the  part  of  that  commission  that  part  of  the 
work  was  necessarily  to  be  done  by  the  Railroad  Company, 
and  the  willingness  of  the  Highway  Commission  to  assume 
the  expense  and  to  waive  the  provisions  of  the  Railroad 
Law  providing  that  one-half  of  the  expense  of  a  change  of 
this  character  be  borne  by  the  Railroad  Company.  For 
instance,  on  page  11  of  the  minutes  the  engineer  for  the 
Highway  Commission  says: 

The  Highway  Department  is  wiUing  to  pay  for  the  planking  of 
the  new  croseing  and  it  is  our  wish  that  the  planking  be  made  24  feet 
wide  and  at  right  angles  to  the  center  line  of  the  highway  and  that 
meets  Mr.  McDonald's  wishes. 

Mr.  McDonald  was  the  county  superintendent  of  high- 
ways of  Westchester  county. 

The  State  Highway  Commission  constructed  the  bridge 
necessary  to  permit  the  change,  and  on  October  9,  1919,  an 
order  was  made  by  this  Commission  setting  forth  in  detai' 
how  the  work  of  this  alteration  was  to  be  accomplished 
along  plans  prepared  by  the  Railroad  Company.  The  last 
paragraph  of  the  order  is  as  follows: 

It  is  understood  and  this  order  is  made  with  the  express  condition 
that  no  financial  liability  or  obligation  whatsoever  shall  attach  to 
or  fall  upon  the  New  York  Central  Railroad  on  account  of  the  per- 
formance of  the  work  above  authorized,  and  that  no  part  of  the  cost 
of  such  work  or  of  any  expenses  incidental  thereto  shall  be  charged  to 
or  be  payable  or  paid  out  of  any  mcmeys  whidi  may  have  been  or 
may  be  appropriated  by  the  Legislature  of  the  State  of  New  York  for 
the  purpose  either  of  the  eliminaticm  of  grade  crossings  or  of  the  recon- 
struction of  existing  crossings  either  at  grade  or  otherwise. 
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Upon  this  order  the  Railroad  Company's  work  has  been 
completed,  and  the  road  is  now  open  for  travel.  The  Rail- 
road Company  did  the  work  necessary  to  be  done  by  it  along 
the  line  of  its  right  of  way,  such  as  the  re-location  of  the 
planking  at  the  crossing  and  the  removal  and  re-location  of 
the  cattle  guards,  bell  signal,  and  the  warning  signs,  tel^aph 
poles  and  wires,  and  submitted  bills  to  the  Highway  Com- 
mission for  the  amount  of  expense  incurred  by  it. 

The  first  bill  was  for  $95.17.  This  bill  having  been 
objected  to  by  the  Highway  Conmiission  an  inquiry  was 
made  by  this  Commission.  On  March  9,  1920,  the  High- 
way Commission  replied  saying  that  the  bill  could  not  be 
paid  by  it  as  it  was  contrary  to  the  provisions  of  the  Rail- 
road Law  which  provided  that  a  certain  proportion  of  these 
costs  should  be  paid  by  the  Railroad  Company.  The  letter 
also  raised  the  point  that  the  order  itself  prohibited  the  use 
of  any  funds  of  the  Highway  Commission  being  devoted  to 
the  payment  of  any  costs  which  were  incurred  under  the 
order.  Subsequently  the  Railroad  Company  transmitted  to 
the  Highway  Commission  a  bill,  including  the  first  bill  of 
$95.17,  for  the  total  of  all  the  work  done  by  it  in  connection 
with  this  alteration  amounting  to  $706.02. 

On  June  9,  1920,  the  Highway  Commission  again  wrote 
to  this  Commission  refusing  payment  of  the  amount  claimed 
by  the  Railroad  Company  and  reiterating  its  position  taken 
in  its  letter  of  March  9th. 

A  hearing  was  therefore  called  for  final  accounting  which 
was  held  before  me  on  July  8,  1920,  at  the  office  of  the  Com- 
mission in  Albany.  No  question  was  raised  by  the  High- 
way Commission  as  to  the  correctness  or  reasonableness  of 
the  various  items  iii  the  bill  rendered  by  the  Railroad  Com- 
pany, but  their  decision  remained,  as  already  stated,  that 
the  order  of  October  9,  1919,  should  not  have  been  made 
as  it  "was  Contrary  to  the  provisions  of  law  providing  for 
the  payment  of  Work  of  this  character,  and  that  even  if  it 
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were  not  so  contrary,  by  its  provision  it  prohibited  the  High- 
way Commission  from  using  any  of  its  funds. 

I   consider   the  position   of  the  Highway   Commission 
untenable     The  order  states,  and  the  evidence  at  the  first 
hearing  clearly  shows,  that  there  was  an  understanding  and 
agreement  between  the  representatives  of  the  Highway  Com- 
mission and  the  Bailroad  Company  that  the  Railroad  Com- 
pany was  to  be  relieved  of  all  liability  in  this  matter,  in 
return  for  which  it  agreed  to  withdraw  any  opposition  to  a 
project  which  the  Highway  Commission  itself  initiated  and 
which  the  Railroad  Company  believed  would  increase  rather 
than  decrease  the  safety  of  travel  at  this  particular  grade 
crossing.      The  Highway  Commission  accepted  the  order 
and  made  no  objection  to  it  from  October  9,  191^ j  watil  the 
Spring  of  1920  when  after  all  the  work  had  been  >ranpleted 
and  the  bill  transmitted  by  the  Railroad  Company  ifor  the 
expenses  incurred  by  it  the  objections  already  menti^ed 
were  brought  forward. 

There  is  no  question  but  what  the  Highway  Commissiol 
can  waive  the  provisions  of  the  law  and  enter  into  an  agree- 
ment providing  for  payment  by  it  of  certain  percentages  in 
work  of  this  Hnd.  It  has  been  done  in  other  cases,  and  no 
objection  has  ever  before  been  raised. 

The  phrase  in  the  order :  "  No  part  of  such  work  or  of 
any  expenses  incidental  thereto  shall  be  charged  to  or  be 
payable  or  paid  out  of  any  moneys  which  may  have  been  or 
may  be  appropriated  by  the  L^slature  of  the  State  of  New 
York  for  the  purpose  either  of  the  elimination  of  grade 
crossings  or  the  reconstruction  of  existing  crossings  either 
at  grade  or  otherwise''  was  inserted  and  it  clearly  shows 
from  its  context  that  the  intention  was  to  have  it  apply  only 
to  moneys  appropriated  for  the  elimination  or  alteration  of 
grade  crossings  to  be  expended  under  the  direction  of  the 
Public  Service  Commission. 

After  due  consideration,  the  reading  of  all  the  evidence 
and  correspondence  in  connection  with  this  matter,  and  a 
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Btudy  of  the  planSi  it  must  be  held  that  the  Highway  Com- 
mission made  an  agreement  by  which  the  Railroad  Company 
was  to  be  relieved  of  any  liability  in  connection  with  this 
matter^  and  the  order  of  the  Commission  clearly  so  states* 
An  order  should  therefore  be  entered  to  the  effect  that  the 
Highway  Commission  pay  to  the  Kailroad  Company  the 
sum  of  $706.02  in  full  and  complete  settlement  of  the 
expense  incurred  by  the  Railroad  Company  in  connection 
with  the  work  done  in  this  matter.  The  Highway  Commib- 
sion  should  have  a  reasonable  time  for  examination  of  the 
it^ns  of  the  bill  rendered  by  the  Kailroad  Company  ana 
should  not  be  liable  for  interest  on  this  account  if  the  sum 
is  paid  on  or  before  the  Ist  day  of  September  1920. 

Chairman  Hill  and  Commissioners  Irvine,  Barhite,  and 
Kellogg  concur. 
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In  the  Matter  of  the  Complaint  of  Asmoitb  Villa  Fabk 
Association  of  Yonkers  against  The  Westchxsteb 
Electeic  Railboad  Company  and  The  Yonkebs  Rail- 
BOAD  COMPANY;  asking  that  a  five  cent  fare  be  established 
between  Central  avenue  in  the  city  of  Yonkers  and 
Waverly  Square  in  the  incorporated  village  of  Tuckahoe. 
[Case  No.  7571.] 

Fare  zones  should  be  bo  arranged  as  to  avoid  unnecessary  dis- 
crimination. 

Where  by  agreements  with  local  municipal  authorities  fare  zone 
boundaries  have  been  fixed  by  a  street  surface  railroad  company  at  the 
municipal  boundaries,  such  fare  zones  will  be  changed  by  this  Conunis- 
sion,  notwithstanding  such  agreements,  if  necessary  to  prevent  the 
collection  of  excessive  fares  from  a  certain  class  of  passengers,  and  the 
change  will  result  in  an  increase  of  revenue  on  account  of  the  local 
conditions. 

Decided  August  17,  1920. 

Appearances: 

John  H.  Byan,  29  Cassillis  avenue,  Yonkers,  for  com- 
plainants. 

Woodson  R.  Ogleshy,  Mohican  Park,  Yonkers,  personally 
as  a  complainant. 

Alfred  T.  Davidson,  2396  Third  avenue.  New  York  city, 
for  the  respondents. 

Kellogg,  Commissioner: 

In  the  northeasterly  portion  of  the  city  of  Fonkers  there 
have  been  several  real  estate  developments,  resulting  in  the 
construction  of  residences  and  the  location  of  a  population 
of  upward  of  a  thousand. 

These  locations  took  the  names  of  Armour  Villa  Park, 
Hohican  Heights,  and  Colonial  Heights.  They  are  over 
4  miles  distant  from  the  center  of  the  city  of  Yonkers,  and 
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are  at  least  2  miles  from  the  compactly  built  up  portion  of 
that  city.  They  form  in  a  way  a  community  by  themselves. 
The  inhabitants  are  largely  commuters,  at  least  half  of  whom 
use  the  trains  of  the  Harlem  division  of  the  New  York  Cen- 
tral railroad,  boarding  and  alighting  from  such  trains  at 
the  Tuckahoe  and  Bronxville  stations. 

The  distance  from  Cassillis  avenue,  which  is  about  the 
center  of  these  communities,  to  the  easterly  line  of  the  city 
of  Yonkers  is  800  feet,  and  from  this  boundary  line  to  the 
Tuckahoe  station  is  1800  feet 

One  of  the  lines  of  The  Yonkers  Railroad  Company, 
extending  northerly  from  Getty  Square,  the  commercial  cen- 
ter in  the  city  of  Yonkers,  passing  by  this  point  on  the 
Tuckahoe  road  continues  to  the  Tuckahoe  station.  This  line 
is  the  natural  carrier  for  passengers  in  these  localities 
desiring  to  go  to  the  Tuckahoe  station,  and  should  serve  that 
population  for  a  reasonable  rate  of  fare. 

Earlier  in  the  present  year,  in  order  to  produce  needed 
additional  revenue,  certain  zones  were  established  on  the 
lines  of  The  Yonkers  Railroad  Company  and  The  West- 
chester Electric  Railroad  Company,  a£Sliated  corporations, 
based  upon  the  principle  that  the  municipal  boundaries 
should  serve  also  as  boundaries  of  zones. 

An  important  modification  of  this  provision  was  estab- 
lished in  the  southerly  part  of  Yonkers  where  in  a  very 
substantial  territory  south  of  McLean  avenue  a  neutral 
zone  was  established,  passengers  to  and  from  which  would 
be  carried  without  additional  fares  into  adjoining  zones. 

By  reason  of  the  establishment  of  a  zonal  boundary  in 
accordance  with  this  general  plan  at  the  easterly  line  of 
Yonkers,  which  is  also  the  westerly  line  of  the  town  of 
Eastchester,  citizens  in  the  communities  affected  desiring 
to  go  to  Tuckahoe,  as  many  of  them  do  daily  in  commuting 
to  New  York  city  and  for  other  purposes,  have  to  pay  two 
fares  for  transportation  over  this  distance  of  2600  feet,  or 
less  than  half  a  mile,  on  the  averaga 
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It  is  urged  that  these  people  should  be  permitted  to  travel 
this  distance  for  a  single  fare,  and  it  is  suggested  that  if 
the  fare  limitations  were  placed  as  far  westerly  as  Gross 
street,  about  400  feet  from  Cassillis  avenue,  this  entire  popu- 
lation would  be  accommodated  for  this  single  fare,  and  the 
maximum  ride  would  amount  only  to  about  8000  feet  It  is 
not  claimed  that  this  is  an  unreasonably  l(mg  ride  for  a  five 
cent  fare.  So  far  as  distance  is  concerned  this  is  manifestly 
a  very  reasonable  request.  The  Railroad  Company,  how- 
ever, strenuously  opposes  upon  other  grounds. 

It  is  contended  that  because  people  in  this  same  locality 
can  for  five  cents  travel  anywhere  in  the  city  of  Yonkers, 
obtaining  a  direct  ride  of  7  miles,  and  perhaps  more  by 
judicious  use  of  transfers,  those  desiring  to  go  a  short  dis- 
tance in  the  other  direction  should  be  willing  to  pay  twice 
as  much  in  order  to  equalize  matters.  This  argument  is 
unsound.  The  only  conclusion  that  it  can  lead  to  is  that  this 
^stem  of  charging  is  ^^  unjust  and  discriminatory,"  under 
the  meaning  of  section  49  of  the  Public  Service  Commis- 
sions Law.  It  can  not  be  seriously  urged  that  certain  people 
should  be  charged  unduly  high  fares  in  order  to  compensate 
the  Railroad  Company  for  the  transportation  of  others  at 
an  imduly  low  rate  of  fare.  All  the  fares  should  be  regulated 
on  a  uniform  basis. 

Of  course  in  trolly  transportation  under  the  American 
system  the  profit  on  short  haul  riders  in  a  measure  com- 
pensates for  the  losses  on  those  carried  longer  distances, 
where  there  is  but  a  single  rate  of  fare.  But  where  zones 
are  established,  the  very  purpose  of  their  establishment  and 
the  object  of  permitting  additional  charges  for  passengers 
traveling  longer  distances,  is  to  cast  the  burden  of  the  cost 
of  the  transportation  upon  the  passengers  in  some  proper^ 
tion  to  the  length  of  their  trip.  Certainly  the  establishment 
of  a  zone  unduly  short  in  order  to  make  up  for  one  unduly 
long  is  entirely  inconsistent  with  the  whole  theory  of  zonal 
charges. 
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It  is  further  urged  that  by  agreements  with  the  different 
municipalities  the  municipal  boundaries  were  taken  by  all 
to  be  the  proper  boundaries  for  the  zones^  and  that  any 
departure  from  this  rule  would  give  an  advantage  to  one 
locality  not  enjoyed  by  others^  and  would  be  in  the  nature 
of  a  breach  of  faith  and  violation  of  the  understanding 
between  the  Railroad  Company  and  each  of  the  munici- 
palities when  the  present  zones  were  agreed  to. 

The  answer  to  this  is  that  the  rates  of  fare  are  not  properly 
fixed  under  the  law^  by  contract  between  the  municipalities 
themselves  and  the  Railroad  Company,  except  as  such 
contracts  are  subject  to  revision  by  this  Commission.  This 
is  certainly  the  law  since  the  late  decisions  of  the  Court 
of  Appeals  as  to  all  franchises  granted  since  the  Public 
Service  Commissions  Law  went  into  effect  July  1,  1907. 
It  is  the  duty  of  this  Commission  to  remove  all  unjust  dis- 
crimination, and  agreements  by  parties  can  neither  diminish 
our  power  nor  alter  our  duty  in  the  premises. 

It  is  further  urged  that  other  commimities  on  this  rail- 
road fiystem  have  an  equal  right  to  consideration  in  this 
regard,  and  an  equal  claim  to  be  carried  over  its  lines  in 
other  municipalities  without  the  payment  of  additional  fare. 
If  this  be  so,  and  the  conditions  of  other  situations  be  simi- 
lar to  those  disclosed  in  this  proceeding,  reasons  exist  for 
extending  to  other  localities  similar  privileges. 

If  the  granting  of  the  application  would  result  in  any  im- 
pairment of  revenue  to  the  Railroad  Company,  that  fact 
should  be  given  very  serious  consideration  before  action 
reaching  such  a  result  could  properly  be  taken. 

It  is  the  undisputed  evidence  in  the  case,  however,  and 
quite  apparent  from  a  consideration  of  the  situation  that 
the  revenues  will  be  increased  and  not  diminished  by  the 
establishment  of  a  neutral  zone,  including  the  localities 
affected,  upon  which  the  passengers  may  be  carried  to  and 
from  the  Tuckahoe  station  for  a  single  fare. 

As  it  is  now  they  have  to  pay  ten  cents  or  walk  the  dis- 
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tance  to  the  city  boondary,  an  average  distance  of  800  feet, 
and  having  walked  this  far  it  is  quite  easy  and  natural  to 
continue  the  journey  the  balance  of  the  distance  to  the 
station,  1800  feet,  especially  in  clear  weather.  The  result 
is,  as  appears  from  the  record,  that  a  substantial  number  of 
passengers  who  would,  and  under  previously  existing  con- 
ditions did,  pay  a  five  cent  fare,  now  walk  and  pay  nothing 
rather  than  to  pay  the  ten  cent  fare  for  transportation  over 
this  distance  of  about  half  a  mile.  The  establishment  of 
an  overlapping  zone  covering  passens^ers  between  this  locality 
and  the  Tuckahoe  station  would  therefore  augment  and  not 
decrease  the  revenues  of  the  Company. 

It  is  quite  apparent  that  the  opposition  taken  by  the  Kail- 
road  to  this  petition  is  due  to  its  desire  to  keep  faith  with 
the  various  municipalities  at  the  time  of  the  establishment 
of  the  zones.    For  this  it  is  to  be  commended. 

Undoubtedly  also  there  is  some  fear  on  its  part  that  the 
departure  from  that  policy  may  open  the  door  to  other  appli- 
cations, which  might  impair  its  revenues.  If  such  cases 
arise,  they  oan  be  handled  properly  under  the  circumstances 
involved  in  each  particular  casa 

Suffice  it  to  say  that  here  is  a:  substantial  population 
desiring  frequent  transportation  by  the  carrier  to  a  point 
about  half  a  mile  distant.  It  should  be  served  at  a  rea- 
sonable rate.  One  five  cent  fare  is  amply  sufficient,  espe- 
cially in  view  of  the  fact  that  the  patronage  resulting  from 
such  reduced  charge  will  add  to  rather  than  decrease  the 
revenues  of  the  Company. 

An  order  should  dierefore  be  entered  providing  that  pas- 
sengers shall  be  carried  between  Cross  street  in  the  city  of 
Yonkers  and  Tuckahoe  railroad  station  in  the  town  of  East- 
chester  for  a  single  fare  of  five  cents. 

All  concur. 
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In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  the  Town  Boasd  of 
THE  Town  of  Canton,  St.  Lawrence  county,  against 
St.  Lawrence  Transmission  Company  as  to  prices  pro- 
posed to  be  charged  the  public  for  electricity  in  said  town. 
[Case  No.  7488.] 

When  an  electric  tranamisBion  company  has  bound  itself  by  contract 
with  a  municipality  for  street  lighting  the  Commission  has  no  power 
to  alter  the  terms  of  the  contract.  If  such  contract  results  in  a  loss 
to  the  company,  individual  consumers  should  not  be  called  upon  to 
pay  higher  rates  to  offset  the  loss. 

Minimum  charge  and  service  charge  considered:  Under  the  mini- 
mum charge  the  consumer  pays  for  a  certain  amount  of  current  whether 
he  uses  it  or  not.  Under  the  service  charge  he  pays  a  flat  amount  each 
month  and  a  fixed  rate  per  kw.  h.  for  the  exact  amount  of  current  he 


A  service  charge  is  fairer  and  more  equitable  than  a  minimum  charge 
because  under  the  minimum  charge  the  less  current  a  consumer  uses 
the  more  he  pays  for  having  the  privilege  of  using  the  service  when- 
ever he  requires  it.  Under  a  service  charge  the  cost  of  having  the 
service  available  for  use  is  borne  equaUy  by  all  consumers  and  not* 
entirely  by  small  consumers  as  is  the  result  in  a  minimum  charge. 

Held  that  under  the  circumstances  of  this  case,  a  service  charge  of 
90  cents  per  month  is  more  fair  and  reasonable  to  both  the  company 
and  the  consumer  than  a  minimum  charge  of  $2.60  per  month. 

Decided  August  17,  1920. 

Appearances: 
C.  O.  Chaneyj  Supervisor  Town  of  Canton,  Canton,  St. 

Lawrence  county,   and  F.   D.   Sanford,   Morlqr,   for  the 
complainants. 

Neile  F.  Tovmer,  126  State  street,  Albany,  attorney,  and 
F.  A.  Stcughton,  Potsdam,  President,  St.  Lawrence  Trans- 
mission Company,  for  the  respondent 

Van  Namee,  Commissioner: 

The  St.  Lawrence  Transmission  Company  is  an  electrical 

corporation,  and  manufactures,  transmits,  and  sells  electric 

power.     Its  hydro-electric  plant  is  at  Colton,  St  Lawrence 

county,  and  its  operations  are  confined  solely  to  that  county. 

16 
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On  the  6tli  day  of  August,  19 17,  the  compimj  obtained 
from  the  Town  Board  of  the  Town  of  Canton  a  franchise 
to  supply  electric  current  to  private  persons  in  a  lighting 
district  known  as  Morley,  an  unincorporated  village  of 
approximately  250  population.  The  franchise  also  con- 
tained a  contract  to  light  the  highways  of  such  lighting  dis- 
trict at  a  fixed  rate  per  lamp  for  a  period  of  10  years.  The 
company  constructed  a  line  to  Morley,  whic^  is  about 
4^  miles  from  its  main  transmission  line,  and  on  about  Feb- 
ruary 1,  1918,  commenced  to  deliver  electric  current  to  con- 
sumers in  the  district  and  to  the  street  lighting  system. 

The  rate  for  current  for  commercial  consumers  as  origi- 
nally filed  provided  for  a  minimum  charge  of  $1  per  month 
and  a  charge  for  current  of  11  cents  per  kw.lL  for  the  first 
60  kw.h.  used  per  month,  with  lower  rates  for  larger  con- 
sumption and  a  10  per  cent  discount  on  all  bills  paid  within 
10  days  from  their  date.  These  prices  were  agreed  upon  at 
the  original  meeting  of  the  citizens  of  Morley,  and  the  com- 
pany accepted  this  rate  with  a  guaranty  of  30  meters.  It 
was  agreed  that  the  prices  originally  fixed  were  the  same 
as  prices  charged  by  the  company  for  electricity  furnished 
under  similar  conditions  to  other  communities  and  fulfilled 
the  terms  of  the  franchise  by  which  the  company  agreed  to 
furnish  electricity  "at  the  same  prices  respectively  for  which 
it  is  furnished  by  said  company  at  other  places  of  similar 
size  and  served  under  substantially  the  same  conditions". 

Within  a  reasonable  time  the  80  meters  were  installed, 
and  they  had  increased  to  41  at  the  time  of  the  hearing.  The 
company  receives  for  the  street  lighting  $314.29  a  year  under 
a  definite  rate  per  lamp. 

The  franchise  agreement  was  to  remain  in  force  for  10 
years  from  the  date  of  signature,  August  16,  1917.  So  here 
we  have  a  situation  in  which  the  price  for  street  lighting  was 
fixed  but  in  which  the  rates  to  private  consumers  were  subject 
to  adjustment  as  prices  varied  in  similar  places  served  under 
aubstantialbr  the  same  conditions  b^  the  company. 
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The  rate  for  private  consumers  remained  in  force  until 
May  1,  1920,  when  a  new  rate,  filed  March  26,  1920,  went 
into  effect  The  only  change  in  this  rate  was  that  the  mini- 
mum charge  was  increased  from  $1  to  $2.50  per  month.  The 
lighting  contract  with  the  lighting  district  is  unaffected  by 
this  raise.  To  this  rate  the  town  board  filed  a  complaint. 
The  company  interposed  an  answer,  denying  that  the  increase 
in  rate  was  unwarranted  and  discriminatory,  and  alleging 
that  the  proposed  rate  was  fair,  reasonable,  and  just,  and 
would  not  afford  to  the  company  more  than  a  fair  and  rea- 
sonable return  upon  the  value  of  its  property  invested  in  the 
public  service  in  the  lighting  district. 

The  hearing  was  held  by  Conmiissioner  Van  Namee  at 
Canton,  St.  Lawrence  coun^,  on  the  19th  day  of  June,  1920. 
Both  the  town  and  the  company  were  represented.  Witnesses 
were  examined  and  much  testimony  taken.  Briefs  were  later 
submitted  by  the  interested  parties.  The  facta  being  set 
forth,  we  may  now  consider  the  questions  involved. 

The  company  having  bound  itself  by*  the  contract  for 
street  lighting,  the  question  of  adequate  return  on  the  street 
lighting  is  not  involved.  The  Commission  has  held  it  has  no 
power  to  alter  such  a  contract.  The  company  must  live  up 
to  its  agreement;  nor  is  it  just  that  any  weight  be  given  to 
whether  such  contract  is  profitable  or  unprofitable  to  the 
company.  If  such  contract  results  in  a  loss  to  the  company, 
the  individual  consumers  should  not  be  called  upon  to  pay 
higher  rates  to  offset  the  loss. 

The  situation  of  Morley,  4^  miles  off  the  main  trans- 
mission line  and  from  15  to  17  miles  from  the  operating 
bases  of  the  company,  with  no  power  consumers  and  only 
41  individual  consumers,  is  dissimilar  to  any  other  place 
served  by  the  company  though  the  rates  charged  are  the  same : 
10  cents  net  per  kw.h.  Lisbon,  an  example  of  a  similar  place 
mentioned  in  the  brief  for  the  town,  is  hardly  a  fair  compari- 
son. Lisbon  is  on  the  railroad.  It  has  about  double  the 
number  of  consumers  including  7  power  consumers  with 
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99  hp.  installed.  In  1919  the  kw.h.  sold  in  Lisbon  were 
87,136  as  against  9006  kw.h.  sold  in  the  Morley  district. 
However,  no  other  locality  served  by  the  St.  Lawrence  Trans- 
mission Company  has  a  minimum  charge  of  $2.50  now  pro- 
posed by  the  company,  and  the  Commission  is  not  inclined 
to  allow  such  a  charge,  especially  in  small  communities  like 
Morley  where  many  of  the  consumers  have  not  been  using 
in  any  one  month  the  minimum  amount  of  current  to  which 
they  are  entitled  under  the  old  schedule.  It  does  not  seem  a 
reasonable  procedure  to  force  the  consumer  to  use  an 
increased  amount  of  current,  much  of  which  might  be  abso- 
lutely wasted,  in  order  to  get  the  maximum  value  for  their 
money,  and  this  in  effect  is  what  the  imposition  of  a  high 
minimum  charge  does.  A  $2.50  minimum  means  that  in  a 
year  each  consumer  is  entitled  to  receive  a  minimum  of  300 
kw.h. 

During  the  year  1919,  of  the  41  consumers  in  Morlqr  but 
4  exceeded  that  minimum  and  24  used  less  than  one-half 
that  minimum.  To  allow  the  proposed  rate  is  to  double  the 
bills  of  75  per  cent  of  the  consumers. 

On  the  other  hand,  the  company  is  entitled  to  more  reve- 
nue than  it  has  been  receiving.  The  solution  seems  to  be  a 
service  charge  and  the  payment  by  each  consumer  for  the 
actual  amount  of  current  used.  A  minimum  charge  may  be 
defined  as  a  charge  which,  if  properly  computed,  is  made  up 
of  a  service  charge  plus  a  sum  sufficient  to  pay  for  the  aver- 
age quantity  of  electricity  used  by  the  consumers  affected. 
A  service  charge,  or  as  it  is  sometimes  called,  consumer  cost, 
is  the  expense  incurred  by  a  company  in  being  ready  to  give 
service  irrespective  of  what  a  consumer  uses. 

Under  the  minimum  charge  the  consumer  pays  for  a  cer- 
tain amount  of  current  whether  he  uses  it  or  not.  Under 
the  service  charge  he  pays  a  flat  amount  each  month  and  a 
fixed  rate  per  kw.h.  for  the  exact  amount  of  current  he  uses. 

A  service  charge  is  fairer  and  more  equitable  than  a  mini- 
mum charge  because  under  the  minimum  charge  the  less  cur- 
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rent  a  consumer  uses  the  more  he  pajs  for  having  the  privi- 
lege of  using  the  service  whenever  he  requires  it  Under  a 
service  charge  the  cost  of  having  the  service  available  for  use 
is  borne  equally  by  all  consumers  and  not  entirely  by  the 
small  consumers  as  is  the  result  in  a  minimum  charge. 

In  the  schedule  annexed^  an  analysis  has  been  prepared 
of  the  company's  business  in  Morley  and  its  costs,  and  an 
attempt  is  made  to  distribute  all  costs  to  their  proper  sources 
and  to  analyze  them  as  between  the  different  elements  of 
service  or  consumer  cost^  as  defined  above:  demand  cost, 
which  means  the  expense  involved  by  reason  of  the  rate  at 
which  the  current  is  used  under  maximiun  demand ;  energy 
cost,  which  means  the  cost  of  the  current  at  the  main  trans- 
mission line,  in  this  case  1^  cents  per  kw.h.,  the  same  rate 
charged  by  this  company  to  communities  using  many  times 
the  consumption  of  Morley.  The  company's  figures,  as 
shown  in  the  exhibits,  have  been  utilized  wherever  possible. 

Schedule  I  shows  the  kilowatt-hours  sold  in  1919  and  the 
estimate  for  1920.  There  was  evidence  to  show  that  the  num- 
ber of  customers  could  be  increased  by  5  or  6,  but  when  the 
company  would  begin  to  derive  revenue  from  these  pros- 
pective customers  is  speculative.  Experience  however  has 
shown  an  increase  in  individual  consumption  yearly;  in  this 
case  approximately  10  per  cent  is  taken,  with  the  consumption 
for  municipal  lighting  remaining  the  same. 

Schedule  II  shows  the  resultant  general  data  which  has 
been  used  in  subsequent  calculations.  The  company's  con- 
tention of  an  efficiency  factor  of  67  per  cent  appears  reason- 
able and  has  been  accepted.  This  would  allow  for  a  lost  or 
unaccounted  for  current  of  approximately  33  per  cent  when 
referred  to  actual  sales.  This  means  that  the  amount  actu- 
ally sold  the  consumers  is  but  two-thirds  the  amount  of  cur- 
rent furnished  from  the  main  transmission  line.  This  seems 
high,  but  it  is  reasonable  and  probable  when  it  is  considered 
that  the  energy  is  measured  on  the  individual  meters  after 
the  losses  of  two  sets  of  transformers  are  deductiBd. 
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Schedule  III  shows  the  actual  operating  expenses  for  1919 
with  the  estimated  expenses  for  1920.  In  view  of  the  high 
cost  of  materials  and  general  conditions,  the  company's  con- 
tention that  the  distribution  expense  for  1919  should  be  in- 
creased for  1920  appears  reasonable,  and  the  exhibit  figures 
have  been  accepted. 

Schedules  lY  and  Y  show  the  distribution  and  allocation 
of  the  operating  expenses  as  between  the  street  lighting  and 
the  commercial  lighting. 

Schedule  YI  shows  the  calculations  of  fixed  charges.  The 
investment  of  die  company  is  taken  at  $6475.21,  and  includes 
nothing  of  an  intangible  nature.  No  item  of  charge  has 
been  made  for  salaries  of  general  ofiicers,  engineers,  or  man- 
agers; nor  any  charge  for  bookkeeping,  employers'  liability 
or  other  insurance;  nor  any  overhead  expense  properly 
chargeable  to  cost  of  construction  of  the  system.  The  figures 
are  reasonable.  The  company  is  entitled  to  a  reasonable 
return  on  the  amount  of  capital  invested  in  the  public  service 
in  the  district 

For  the  purpose  of  these  calculations  a  return  on  invest- 
ment has  been  taken  at  8  per  cent  without  any  intent  to 
determine  this  as  the  proper  figure  and  for  any  other  per 
cent  desired  the  calculations  can  be  modified  accordingly. 
Depreciation  is  taken  at  the  rates  applied  by  the  Commis- 
sion to  other  companies  of  similar  nature.  The  schedule 
shows  fixed  charges  of  $739.31  per  year. 

Schedule  YII  shows  the  distribution  of  these  fixed  charges 
to  groups,  while 

Schedule  YIII  shows  the  distribution  of  the  fixed  charges 
as  between  street  lighting  and  commercial  lighting. 

Schedules  IX  and  X  show  the  summary  of  costs  as 
between  street  lighting  and  commercial  lighting,  with 

Schedule  XI  giving  the  grand  cost  summary. 

By  this  it  is  seen  that  the  company  is  entitled  to  a  return 
for  street  lighting  of  $581.88.  It  is  actually  receiving 
$314.29,  or  a  loss  of  $267.59.    The  summary  shows  that  the 
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company  is  entitled  to  a  return  on  its  commercial  lighting  of 
$1102.61.  During  1919  the  revenue  from  conunercial  cus- 
tomers was  $675.35.  The  company  is  entitled  to  an  increased 
rate  which  will  meet  this  deficienqr. 

Under  Schedule  XII  is  worked  out  the  return  to  the  com- 
pany under  a  90  cent  service  charge  per  month  and  a  10  cent 
per  kw.h.  charge  for  current,  which  shows  a  probable  revenue 
under  these  rates  of  $1115.80. 

The  town  in  its  brief  agrees  to  a  minimum  charge  of  $1.50, 
but  it  is  believed  that  the  rates  proposed  in  this  schedule  are 
more  fair  and  equitable  both  to  the  company  and  to  the  indi- 
vidual consumers,  as  by  them  the  company  will  obtain  the 
needed  increase  in  its  revenues  for  commercial  lighting  and 
each  individual  consumer  will  pay  for  exactly  the  amount 
of  current  he  uses. 

If  after  a  year's  experience  actual  results  show  this  sched- 
ule to  work  inequitably  in  practice,  a  revision  may  be  had, 
and  to  that  end  the  order  entered  in  this  case  should  be  to 
fix  the  rates  for  one  year  only  and  until  changed  by  further 
order  of  the  Commission. 

Even  in  the  new  schedule  here  provided  for,  the  company 
will  fall  over  $250  short  of  obtaining  a  fair  return  on  its 
investment  if  the  tables  here  presented  are  correct.  Neither 
this  community  nor  any  other  can  expect  to  long  receive 
service  at  less  than  cost,  and  if  the  company  has  entered 
into  a  contract  which  unforeseen  events  have  rendered 
unprofitable,  and  the  community  refuses  an  adjustment  and 
demands  that  the  company  abide  by  the  letter  of  the  bond 
and  stand  the  loss,  it  must  expect  at  the  termination  of  the 
unprofitable  contract  either  a  refusal  of  further  service  or  a 
demand  for  what  it  will  consider  exorbitant  rates.  Absence 
of  a  spirit  of  compromise  and  cooperation  may  result  in  a 
return  to  the  days  of  tallow  dips  and  kerosene  lamps. 

The  company  should  make  every  effort  during  the  coming 
year  to  increase  the  number  of  its  customers,  and  to  that 
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end  it  is  in  the  interest  of  the  consumers  to  cooperate  with 
the  company's  efforts  along  this  line. 

An  order  should  therefore  be  made,  effective  September 
Isty  on  10  days'  notice  fixing  a  rate  for  individual  con- 
sumers of  90  cents  per  month  service  charge  plus  11  cents  a 
kw.h.  for  all  current  used,  subject  to  a  discount  of  1  cent  per 
kw.h.  for  payment  within  ten  days  after  rendition  of  the  bill. 

All  concur. 

SCHEDULE  I 
Kilowiatt-houra  Sold 


Mnnfatipal  street  Uchting. 
Commeroiftl  lighting. . .  . 


1919 

Eittmate 
1930 

Mnimtinftl  winH  lighting. 

3,880 
6.136 

3,880 

rVMnnniinftiA.1  lishtinff ,  .  . 

6,738 

9,006 

SCHEDULE  tl 
Data  Used 

Number  of 


1 
41 


Kw. 


.8 


67  per  cent  efficiency 
fftotor 


KUowatt-hovn 


Bought 
for 


4,300 
10.000 


Sold  to 


3,880 
6,738 


SCHEDULE  III 
Operating  Expenges 


1919 


Eetimate 
1920 


Kilowatt  boun  bought. . . 

Electric  energy 

Totol  distribution 

Total  utilisation 

Total  oommereial 

Canvassing  and  soliciting 
Ta 


13.440 


$201.00 

68.30 

169.38 

193.18 

14.36 

111.39 

8766.90 


14.300 


8214.00 
240.85 
100.38 
193.18 
14.36 
114.63 

$946.18 
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SCHEDULE  IV 
Difltribution  of  Operatiog  Expeoses  to  Group 


457 


Total 

Consumer 

Energy 

"Energy 

$214.00 
240.86 
160.28 
206.43 
114.62 

'$246.86 

160.28 

206.43 

67.31 

'  *$67*.8i 

$214.00 

DutnBution. 

TTtiUtAtion 

Commeroial  and  K^ittng 

TazM .". 

$045.18 

$673.87 

$67.31 

$214.00 

SCHEDULE  V 
Allocation  of  Operating  Expenses  to  ClaMes 


Consumer  costo 

Total 

Street 
lichtinc 

Commercial 

Distribution 

$240.85 

160.28 

206.43 

57.31 

$60.21 

100.28 

20.64 

14.13 

$180.64 

YTtilisstion 

Commercial 

185.70 

Taxes  (*) 

43.18 

Oonmifn  w .  . 

$673.87 

67.31 

214.00 

$264.26 
28.66 
64.00 

$400.61 

Demand  (*  taxm) 

28.66 

Enersy 

150.00 

$045.18 

$356.91 

$588.27 

SCHEDULE  VI 
Calculation  of  Fixed  Charges 


Invest- 
ment 


Return, 
per  cent 


Dei^e- 
oiation, 
percent 


Total 
percent 


Fixed 
ohargee 


T<aivd 

Sul>-stotion 

Poke  and  fixtures,  transmission 
Poles  and  fixtures,  distribution. 

Transmission  qrstem 

Distribution  qrstem 

Transformers 

Servioes 

Meters  and  installation 

Municipal  street  lighting 

MisoeUaneous  construction 


$58.84 
802.26 
064.80 
894.68 
871.24 
634.09 
802.56 
49.81 
282.09 
820.00 
204.76 

$6,475.21 


8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 


8 
12 
12 
12 

9.5 
10 
12 
12 
12 
12 
12 


$4.70 

107.00 

115.50 

107.20 

82.60 

63.41 

96.10 

6.00 

33.80 

98.50 

24.60 

$739.31 
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SCHEDULE  VII 
Distribution  of  Fixed  Charges  to  Groups 


Land 

Bub-«tation 

Poles  and  fixtures,  transmJMbn. 
Poles  and  fixtures,  distribution. 

Transmission  system 

Distribution  system 

Transformers 


Meters  and  installation 

Municipal  street  lighting. . . 
Miscellaneous  construction 


Total 


$4.70 

107.00 

116.60 

107.20 

82.60 

63.41 

96.10 

6.00 

83.80 

98.50 

24.60 


$789.31 


Consumer 


$107.20 

"03'.4i 
96.10 
6.00 
33.80 
98.50 
12.30 


$417.31 


Coat 

group 

demand 


$4.70 
107.00 
116.60 

'82.66 


12.30 


$322.00 


SCHEDULE  VIII 
Allocation  of  Fixed  Charges  to  Classes 


Total 

Street 
lighting 

Commercial 
lighting 

Contumert*  Cott 
Poles  and  fixtures,  distribution 

$107.20 
63.41 
96.10 
6.00 
33.80 
98.60 
12.30 

$26.80 

$80.40 

Distribution  system 

63.41 

TV&nafnrmers r 

96.10 

Serrioes 

6.00 

33.80 

Mnni'ipal  street  lishtins 

98.50 
3.07 

Misoellaneous  construction .....  r - 

9.23 

Consumers'  cost 

$417.31 
322.00 

$128.37 
96.60 

$288.94 

Demand 

226.40 

Energy 

$739.31 

$224.97 

$614.34 

« 

SCHEDULE  IX 
Summary  Costs 

Total 

Operating 
expenses 

Fixed 
charges 

Street  lighting .                

$581.88 
1.102.61 

$356.91 
688.27 

$224.97 

614.34 
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SCHEDULE  X 
Summaries  by  Classes 

Str^  LighHng 


459 


Total 

CoiuumM' 

Demand 

Energy 

$356.01 
224.97 

$264.26 
128.87 

$28.65 
96.60 

$64.00 

Fiwd  ohargoH 

$581.88 

$892.63 

$125.25 

$64.00 

Operatinc  esqienaes , 


uperatuic  esq) 
Fixed  ehargeB 


Commmtial  Lightino 


$588.27 
514.34 


$1,102.61 


$409.61 
288.94 


$698.55 


$28.66 
225.40 


$254.06 


$150.00 


$150.00 


SCHEDULE  XI 
Grand  Cost  Summary 


Total 

Conaumer 

Demand 

Energy 

Street  lighting 

$581.88 
1.102.61 

$892.63 
608.55 

$125.25 
254.06 

$64.00 

Commeroial  iLrhtins 

150.00 

$1,684.49 

$1,091.18 

$379.31 

$214 .00 

SCHEDULE  XII 

Possible  Rate 

dmuntreial  Lighting 

Number  of  eonsumere 41 

KiUowatt-liourt  ueed. 6728 

Rerenue  neoeaBar^ $1102.61  per  year 

Demand  and  serviee  charge 90  eents  per  month 

Current  and  energy  charge 10  oente  per  kw.h. 

41  z  $10. 80 $443.00 

6728  X  $ .  10 672 .  80 

$1,115.80 
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In  the  Matter  of  the  Application  of  Steam  Railroad  Carriers 
in  the  State  of  New  York  for  permission  to  increase 
freight  rates  and  charges  on  less  than  statutory  notice;  for 
relief  from  the  provisions  of  section  36  of  the  Public 
Service  Commissions  Law  of  the  State  of  New  York  as 
amended  June  9,  1917,  with  respect  to  freight  rates  and 
charges.     [Case  No.  7693.] 

1.  The  Interstate  Commerce  CommiMion  granted  to  all  steam  rail- 
roads within  the  Eastern  Group  authority  to  make  effective  on  short 
notice  increases  in  freight  rates  amounting  to  40  per  cent  of  existing 
rates,  except  as  to  milk,  cream,  and  articles  heretofore  taking  the  same 
rates.  Application  was  made  to  this  Commission  by  the  steam  railroads 
subject  to  its  jurisdiction  for  permission  to  flle  effective  on  short  notice 
similar  tariffs  relating  to  intrastate  rates.  The  proceedings  before  the 
Interstate  Commerce  Commission  in  evidence  in  this  case  showing  that 
the  Railroads  of  the  Eastern  Group  are  entitled  to  a  substantial  increase 
in  rates,  and  that  the  railroads  within  this  State  are  probably  entitled 
to  like  increases,  and  the  petitioners  stipulating  that  any  rate  or  rates 
may  be  suspended  at  any  time  within  thirty  days  after  the  filing  of  the 
tariffs  in  the  same  manner  as  if  they  had  not  yet  become  effective,  the 
Commission  granted  permission  to  file  such  tariffs  effective  concurrently 
with  the  new  interstate  tariffs,  being  moved  thereto  by  a  consideration 
of  the  disturbance  in  railroad  and  all  other  business  if  the  general 
interstate  and  intrastate  freight  structures  should  even  for  a  time  be 
widely  different. 

2.  In  granting  the  permission  the  Commission  indicated  neither 
approval  nor  disapproval  of  the  rates,  and  permitted  their  institution 
subject  to  complaint,  investigation,  and  suspension  under  the  law  and 
the  stipulation. 

3.  An  increase  of  20  per  cent  in  the  rate  on  milk,  cream,  and  certain 
similar  commodities  was  asked.  These  commodities  were  treated  by  the 
Interstate  Commerce  Commission  in  connection  with  passenger  rates. 
This  Commission  excepted  the  rates  on  these  commodities  from  the 
operation  of  the  short  notice  permission  and  left  them  to  be  dealt  with 
in  connection  with  passenger  rates. 

Decided  August  19,  1920. 

Francis  W.  Brovm,  63  Lancaster  street,  Albany,  freight 
rate  clerk  of  the  New  York  State  Highway  Commission. 
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M.  Maldwin  Fertig,  Assistant  Corporation  Counsel,  City 
of  New  York,  Municipal  Building,  New  York  city. 

John  J.  McManus,  Assistant  Corporation  Counsel,  City 
of  Albany,  13  North  Pearl  street,  Albany. 

Frank  E.  Williamson,  414  Chamber  of  Commerce,  Buffalo, 
for  the  Buffalo  Chamber  of  Commerce. 

/.  0.  Duffy,  Utica,  for  the  Utica  Chamber  of  Commerce. 

George  T.  Russell,  Vice-president  of  the  Traffic  Club,  Inc., 
Troy. 

L.  E.  Schlechter,  200  Fifth  avenue,  New  York  city, 
attorney  for  the  National  Council  of  Traveling  Salesmen's 
Associations  and  subsidiary  organizations. 

Framk  E.  Grace,  traffic  secretary,  Brooklyn  Chamber  of 
Commerce,  Brooklyn. 

Ernest  J.  Tarof,  chairman  of  the  transportation  com- 
mittee of  the  New  York  Board  of  Trade  and  Transporta- 
tion ;  and  traffic  manager  of  the  Brunswick-Balke-CoUender 

Company  of  New  York,  29  West  32nd  street.  New  York. 

P.  W.  Moore,  manager  of  traffic  and  industrial  bureaus  of 
the  Chamber  of  Commerce  of  the  Borough  of  Queens,  New 
York  city,  and  secretary  of  the  Shippers'  Conference  Com- 
mittee of  Greater  New  York. 

James  C.  Lincoln,  233  Broadway  New  York  city,  repre- 
senting the  Merchants  Association  of  New  York. 

/.  D.  Negus,  1190  Broadway,  New  York  city. 

Martin  8.  Decker,  180  Washington  avenue,  Albany,  repre- 
senting the  Remington  Paper  and  Power  Company  of 
Watertown. 

8.  R.  Moyer,  Scranton,  Penna.,  for  the  International  Salt 
Company  of  New  York. 

E.  D.  Conklin,  Richfield  Springs,  for  the  Southern  New 
York  Power  and  Railway  Corporation. 

W.  L.  8porborg,  531  Union  Building,  Syracuse,  for  the 
Rock-Cut  Stone  Company,  and  New  York  Crushed  Stone 
Association. 
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C.  C.  Paulding,  Grand  Central  Terminal,  New  York  city, 
with  a  committee. 

O.  H.  Ingalls,  Vice-president,  New  York  Central  Lines; 
W.  8.  Kallnumj  commerce  assistant  to  the  Vice-president; 
and  L.  F.  Vosburgh,  traffic  manager. 

J.  A.  Middleton,  Vice-president,  Lehigh  Valley  Railroad 
Company ;  and  H.  C.  Hamilton,  general  freight  agent. 

E.  P.  BaJtes,  Broad  Street  station,  Philadelphia,  Penna., 
assistant  freight  traffic  manager,  The  Pennsylvania  Railroad 
Company. 

Donald  Wilson,  302  Pennsylvania  station.  New  York  city, 
general  freight  agent.  Long  Island  Railroad  Company. 

WiUiam  J.  Kennedy,  West  New  Brighton,  representing 
the  Staten  Island  Rapid  Transit  Railway  Company. 

H.  E.  Huntington,  g^ieral  passenger  agent,  Buffalo, 
Rochester  and  Pittsburgh  Railway  Company;  B.  W.  Davis, 
freight  traffic  manager;  and  James  Main,  counsel,  1015 
Insurance  Building,  Rochester. 

C.  L.  Chapman,  general  freight  agent,  Erie  Railroad  Com- 
pany; and  Thomas  C.  Powell,  vice-president  of  traffic 

Daniel  Willard,  President  of  the  Baltimore  and  Ohio  Rail- 
road Company,  Baltimore,  Md.,  and  also  representing  car- 
riers in  the  Eastern  Group  generally ;  and  George  M.  Shriver, 
Baltimore,  Md.,  attorney  representing  eastern  roads  and  the 
Baltimore  and  Ohio  Railroad  Company. 

Frederick  L.  Lovelace,  Niagara  Falls,  for  the  Niagara 
Junction  Railway  Company. 

Frank  Burton,  Gloversville,  attorney  for  Fonda,  Johns- 
town and  Gloversville  Railroad  Company. 

H.  C.  Hamilton,  general  freight  agent  of  the  Lehigh  Val- 
ley Railroad  Company,  in  behalf  of  the  Buffalo  Creek 
Railroad. 

(7.  A.  Blachnon,  Lowville,  for  The  Lowville  and  Beaver 
River  Railroad  Company. 

William  Humphrey,  Dansville,  for  the  Dansville  and  Mount 
Morris  Railroad  Company  (A.  S.  Murray,  jr.,  Receiver). 
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TF.  cT".  MuUin,  general  traffic  manager,  The  Delaware  and 
Hudson  Company. 

F.  P.  Outelius,  Vice-president,  The  Delaware  and  Hudson 
Company. 

R.  Van  Ummersan,  freight  traffic  manager,  Boston  and 
Albany  Railroad  Company. 

W.  A.  Steenbergh,  Newburgh,  for  the  Central  Hudson 
Steamboat  Company. 

J.  O.  Hacketty  Rutland,  Vt.,  for  the  Rutland  Railroad 
Company. 

6t  the  Commission: 

The  steam  railroad  carriers  subject  to  the  jurisdiction  of 
this  Commission  ask  the  Commission  to  issue  a  special  per- 
mission order  authorizing  such  carriers  to  issue  and  file  with 
the  Commission,  effective  August  26,  1920,  tariffs  or  sup- 
plements to  tariffs  providing  for  an  increase  of  40  per  cent 
in  all  existing  freight  rates,  except  rates  on  fluid  milk,  cream, 
and  articles  taking  same  rates,  whether  transported  in  ordi- 
nary freight  trains  or  special  milk  trains;  an  increase  of  20 
per  cent  in  rates  on  fluid  milk,  cream,  and  articles  taking 
same  rates;  and  an  increase  of  40  per  cent. in  charges  for 
switching,  transit,  weighing,  diversion,  reconsignment,  light- 
erage, floatage,  storage  (not  including  track  storage)  and 
transfer,  where  the  carriers  provide  separate  charges  against 
shippers  for  such  services,  also  the  revision  of  switching 
absorption  tariffs  so  as  to  provide  for  the  revision  of  switch- 
ing absorptions  in  accordance  with  the  increased  switching 
charges  petitioned  for,  subject  to  the  rules  and  conditions 
prescribed  by  the  Interstate  Commerce  Commission  as  to 
interstate  rates  and  charges  contained  in  its  opinion  in  the 
matter  of  the  Application  of  Carriers  for  Authority  to 
Increase  Rates  (Ex  Parte  No.  74)  dated  July  29,  1920. 

It  is  in  evidence  on  the  application  and  indeed  it  is  a 
matter  of  common  knowledge  that  the  Interstate  Commerce 
Commission  in  the  case  above  referred  to  authorized  such 
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increaaes  as  to  interstate  traffic  in  what  was  designated  as  the 
Eastern  Group,  including,  roughly  speaking,  the  northeast- 
em  part  of  the  United  States  and  extending  southerly  to 
lines  in  Virginia  and  West  Virginia  and  westerly  to  lines 
in  Illinois.  The  application  to  this  Commission  is  based 
not  only  upon  the  allied  revenue  necessities  of  the  peti- 
tioners but  also  upon  established  relationships  between  intra- 
state and  interstate  rates  and  a  necessity  of  avoiding  undue 
preferences  or  unjust  discriminations  which  would  result 
should  there  be  a  substantial  difference  in  rate  structures  and 
bases  as  between  traffic  wholly  within  the  State  of  New  York 
and  traffic  moving  interstate. 

The  evidence  submitted  consists  of  the  entire  record  includ- 
ing the  evidence,  opinion,  and  order  in  the  proceeding  before 
the  Interstate  Commerce  Commission  known  as  Ex  Parte 
No.  74,  the  testimony  of  Mr.  Daniel  Willard  as  to  the  gen- 
eral situation  and  needs  of  the  carriers,  and  certain  formal 
documentary  proof.  At  a  hearing  held  at  Albany,  August 
17,  1920,  after  general  notice  given  to  the  press  and  special 
notice  to  municipal  officers,  chambers  of  commerce,  and  other 
commercial  bodies,  a  large  number  of  persons  attended  and 
no  one  voiced  opposition  to  the  general  purpose  of  the  peti- 
tion. A  large  number  of  letters  and  telegrams  have  also  been 
received  from  commercial  bodies  and  shippers,  nearly  all  of 
them  urging  the  Commission  to  grant  the  petition.  On  the 
hearing,  however,  objection  was  made  to  extending  the  pro- 
posed increase  to  certain  particular  classes  of  traffic  The 
Corporation  Counsel  of  the  City  of  New  York  was  repre- 
sented for  the  purpose  of  asking  an  adjournment  in  order  to 
afford  time  to  make  a  thorough  investigation  of  the  subject. 
The  disposition  we  are  about  to  make  of  the  case  amply  pro- 
tects all  these  interests. 

The  evidence  before  the  Interstate  Commerce  Commission 
discloses  the  necessity  of  some  very  substantial  increases  in 
rates  in  order  to  enable  the  carriers  generally  to  meet  their 
obligations  to  the  public,  and  especially  to  meet  the  require- 
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ments  of  the  Transportation  Act  of  1920.  The  findings  on 
this  subject  of  the  Interstate  Commerce  Conunission,  while 
not  binding  upon  this  Commission  in  the  present  proceeding, 
are  not  without  strong  probative  force.  We  have  no  evidence 
that  the  situation  of  the  petitioning  carriers,  in  so  far  as 
their  purely  intrastate  business  within  the  State  of  New 
York  is  concerned,  is  similar  to  that  of  all  the  carriers  in 
the  Eastern  Group  as  to  their  entire  traffic.  We  are  not, 
however,  called  upon  in  this  proceeding  to  determine  finally 
the  justice  or  reasonableness  of  any  or  all  of  the  intrastate 
rates  proposed.  Under  the  law  of  this  State  the  carriers 
might  file  tariffs  containing  the  proposed  increases,  and  they 
would  become  effective  after  thirty  days  unless  upon  com- 
plaint or  on  its  own  motion  the  Commission  should  suspend 
any  or  all  of  them  pending  an  investigation  as  to  their 
reasonableness.  On  the  hearing  it  was  stipulated  on  behalf 
of  the  petitioners  that  if  permission  were  given  to  make  the 
tariffs  effective  on  short  notice  any  rate  or  rates  therein 
contained  might  be  suspended  at  any  time  within  thirty  days 
after  the  filing  thereof  in  the  same  manner  as  if  they  had 
not  yet  become  effectiva  This  retains  to  the  Commission 
all  the  power  that  it  would  have  to  investigate  and  adjust 
the  rates  if  the  tariffs  were  filed  under  the  general  provi- 
sions of  sections  28  and  29  of  the  Public  Service  Commis- 
sions Law. 

The  evidence  before  us  establishes  a  fair  probability  if 
not  a  presumption  that  a  general  substantial  increase  in  rates 
is  necessary.  The  interstate  rates  by  permission  of  the  Inter- 
state Commerce  Commission  are  to  become  effective  August 
26,  1920.  If  the  present  petition  is  not  granted  there  will, 
at  the  very  best,  result  a  considerable  period  of  time  during 
which  the  interstate  increases  will  be  effective  and  the  intra- 
state rates  will  remain  on  the  present  basis.  The  interstate 
increases  allowed  are  universal  and  so  great  in  amount  that 
there  would  result  a  very  great  disparity  between  interstate 
and  intrastate  rates.    This  would  have  a  disturbing  influence 
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on  business  of  all  character  and  the  disturbance  might  prove 
disastrous  in  some  lines.  There  would  also  result  a  multi- 
tude of  unwarranted  discriminations  with  violations  of  the 
long  and  short  haul  clause  and  of  the  rule  that  through  rates 
must  not  exceed  the  sum  of  the  locals.  The  rates  of  the  New 
York  Central  between  New  York  and  Buffalo,  to  mention  a 
single  instance,  would  be  approximately  40  per  cent  lower 
than  those  on  the  Lackawanna,  Lehigh  Valley,  Erie,  and 
Pennsylvania.  The  consequence  of  this  state  of  affairs  for 
even  a  short  period  can  readily  be  imagined. 

Sound  public  policy  and  commercial  necessity  both  dictate 
that  a  special  permission  should  be  granted,  but  in  granting 
it  the  Commission  does  not  indicate  its  approval  or  disap- 
proval of  the  rates  contained  in  the  tariff.  These  will  be 
subject  to  complaint,  investigation,  and  suspension  if  the 
propriety  of  suspension  in  any  case  is  made  to  appear. 

The  foregoing  applies  to  freight  rates  generally  with  other 
incidental  special  charges.  In  so  far  as  the  petition  asks  an 
increase  of  20  per  cent  in  rates  on  fluid  milk,  cream,  and 
articles  taking  the  same  rates,  the  Interstate  Commerce  Com- 
mission treated  this  traffic  on  the  same  basis  as  it  treated 
the  passenger  rates  because  milk  and  cream  are  usually  car^ 
ried  in  passenger  trains.  It  may  be  that  in  this  State  the 
great  bulk  of  milk  and  cream  is  carried  in  special  milk  trains, 
but  their  equipment  and  mov^nent  harmonize  more  closely 
with  passenger  operation  than  with  freight  operation.  Fluid 
milk,  cream,  and  articles  taking  the  same  rates  should  there- 
fore be  excepted  from  the  operation  of  this  order. 
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In  the  Matter  of  the  Petition  or  Complaint  of  The  New 
York  Central  Railroad  Company;  also  The  Dela- 
ware, Lackawanna  and  Western  Railroad  Company; 
the  Lehigh  Valley  Railbioad  Company;  and  Other 
Steam  Railroad  Companies,  in  respect  to  proposed 
higher  passenger  fares.      [Case  No.  7704.] 

The  Interstate  Commerce  Commission  granted  to  the  steam  railroads 
authority  to  establish  interstate  passenger  rates  on  a  basis  of  three 
and  six-tenths  cents  a  mile,  and  to  make  certain  other  increases  in  rates 
for  passenger  transportation.  The  railroads  subject  to  the  jurisdiction 
of  this  Commission  asked  permission  on  short  notice  to  establish  similar 
rates  for  intrastate  passenger  traffic.    Held: 

1.  Section  57  of  the  Railroad  Law  prescribing  a  maximum  rate  of 
three  cents  a  mile  for  all  of  the  important  railroads  within  the  State, 
this  Commission  has  no  authority,  except  under  section  49  of  the  Public 
Service  Commissions  Law,  to  permit  rates  in  excess  of  such  maximum 
on  the  roads  to  which  it  relates,  and  the  only  authority  under  section  40 
for  such  action  is  where  the  maximum  rates  chargeable  are  insufficient 
to  yield  reasonable  compensation  for  the  services  rendered. 

2.  The  petitioners  not  asserting  or  proving  that  the  maximum  rates 
chargeable  under  the  statute  are  insufficient  to  yield  reasonable  com- 
pensation, but  relying  solely  upon  the  ground  that  the  enforcement  of 
the  statutory  maximum  in  connection  with  the  higher  rates  authorized 
interstate  would  be  unjustly  discriminatory  and  preferential  as  between 
interstate  and  intrastate  travel,  the  petition  must  be  denied. 

3.  Thie  petition  being  in  behalf  of  all  steam  railroads  and  affording  no 
basis  for  a  separate  determination  in  respect  of  roads  not  within  the 
limitations  of  section  57  of  the  Railroad  Law,  must  be  denied  in  its 
entirety,  reserving  to  any  roads  not  within  the  limitations  of  section  57, 
the  right  to  make  separate  applications  upon  the  merits  of  each  case. 

Decided  August  19;  1920. 

Appearances: 

C.  C.  Paulding,  Grand  Central  Terminal,  New  York  city, 
and  associated  with  him  the  following  as  a  Committee  of 
Counsel :  W.  L.  Viescher,  Clyde  Brovm,  John  B.  Kerr,  Mr. 
Andru^  of  the  New  York,  Ontario  and  Western  Bailway 
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Company,  Messrs.  Noyes  and  WaMron  of  The  Delaware  and 
Hudson  Company,  Mr.  B.  W.  Barrett  of  the  Lehigh  Valley 
Railroad  Company,  and  Mr.  Brownell  of  the  Erie  Railroad 
Company,  and  Mr.  Cole  of  the  Boston  and  Maine  Railroad. 

By  the  Commission  : 

The  steam  railroads  subject  to  the  jurisdiction  of  this 
Commission  ask  authority  to  file  tariffs  effective  on  short 
notice  whereby  passenger  rates  will  be  increased  20  per  cent, 
a  surcharge  made  upon  passengers  in  sleeping  and  parlor 
cars  amounting  to  5t)  per  cent  of  the  charge  for  space  in  such 
cars,  and  an  increase  of  20  per  cent  made  in  excess  baggage 
rates.  The  petition  is  informal  and  veiy  general  in  its 
terms,  but  at  the  hearing  held  in  Albany,  August  17,  1920, 
it  was  stated  on  behalf  of  the  petitioners  that  the  object  was 
to  make  intrastate  rates  within  the  State  of  New  York  coi^ 
respond  to  the  increased  rates  interstate  authorized  by  the 
Interstate  Commerce  Commission  in  the  general  rate  increase 
case  Ex  Parte  74.  Concurrently  with  this  application  there 
was  made  by  the  same  carriers  an  application  to  file  effective 
on  short  notice,  increases  in  freight  rates.  Such  permission 
was  granted  in  case  No.  7693  for  reasons  stated  in  a  memo- 
randum accompanying  the  order.  The  instant  case  presents 
entirely  different  legal  questions. 

The  passenger  rates  now  in  effect  are  those  imposed  by 
the  United  States  Railroad  Administration  during  Federal 
control  and  continued  in  effect  with  certain  qualifications  by 
the  Transportation  Act  of  1920.  The  basic  rate  is  three 
cents  a  mile  and  the  proposed  increase  for  ordinary  trans- 
portation results  in  a  rate  of  three  and  six-tenths  cents  a 
mile.  The  proposed  surcfharge  on  passengers  in  sleeping 
and  parlor  cars  still  further  increases  the  rate  for  that  class 
of  passengers.  Section  57  of  the  Railroad  Law  provides  as 
follows : 

Rates  of  fare.    Subject  to  the  provisions  of  the  public  serrioe  com- 
miesione  law,  every  railroad  corporation  may  fix  and  collect  the  fol- 
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lowing  rate»  of  fare  as  compensation  to  be  paid  for  transporting  any 
passenger  and  hie  baggage,  not  eocoeeding  one  hundred  and  fifty 
pounds  in  weight,  for  each  mile  or  fraction  of  a  mile. 

•  •    • 

2.  If  a  road  not  incorporated  prior  to  May  fifteenth,  eighteen  hundred 
and  seyenty-nine,  and  not  located  in  the  counties  of  New  York  and 
Kings,  or  within  the  limits  of  any  incorporated  city,  and  not  more 
than  twenty-five  miles  in  length,  five  cents;  if  over  twenty-five  and  not 
more  than  forty  miles,  four  cents;  and  if  over  forty  miles,  three  cents. 

•  •    • 

5.  In  all  other  cases,  three  cents  for  every  such  mile  or  fraction 
thereof,  with  a  right  to  a  minimum  single  fare  of  not  less  than  five 
cents. 

Subdivision  1  not  quoted  provides  for  roads  propelled  by 
rope  or  cable.  The  other  portions  omitted  relate  to  narrow- 
gauge  roadS;  those  with  grades  of  two  hundred  feet  to  the 
mile  and  upward,  and  roads  not  exceeding  fifteen  miles  in 
length  and  not  entering  an  incorporated  city.  The  section 
also  provides  that  it  shall  not  be  construed  to  allow  any  rate 
of  fare  for  way  passengers  greater  than  two  cents  per  mile 
on  The  New  York  Central  Railroad  Company's  tracks  wher- 
ever it  is  restricted  to  that  rate  of  fare,  that  is  to  say,  between 
Albany  and  Buffalo.  The  geiieral  effect  of  this  section  is 
to  fix  a  maximum  rate  of  three  cents  a  mile  on  all  important 
roads  in  the  State.  We  therefore  deal  with  the  case  on  this 
basis.  If  any  roads  not  subject  to  the  limitation  desire  to 
put  into  effect  the  proposed  rates  they  may  make  separate 
application  and  show  reasons  for  exceptional  treatment 
This  application  is  made  by  the  roads  as  an  entirety,  and 
the  record  affords  no  basis  for  a  discrimination  among  them. 

It  was  held  in  People  ex  rel.  U.  &  D.  R.  B.  Co.  v.  Pub. 
Ber.  Commission,  I7l  App.  Div.  607,  affirmed,  218  N.  Y. 
642,  that  section  60  of  the  Bailroad  Law  establishing  mileage 
book  rates  was  amended  and  revised  together  with  section  57 
with  reference  to  each  other  and  to  the  Public  Service  Com- 
missions Law,  and  further  that  under  section  49  of  the  Public 
Service  Commissions  Law  the  Commission  is  authorized  to 
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permit  a  rate  in  excess  of  that  fixed  by  statute  ^en  after 
an  investigation  it  appears  that  the  statutory  rate  is  insnffir 
cient;  that  the  limitations  of  the  statute  remain  on  the  rail- 
roads but  not  on  the  power  of  the  Commission.  It  quite 
clearly  appears  that  the  court  was  of  the  opinion  that  the 
carrier  could  not  of  its  own  volition  file  tariffs  and  put  into 
effect  rates  in  excess  of  those  fixed  by  statute,  and  that  to 
effect  this  purpose  it  must  invoke  the  power  of  the  Com- 
mission under  section  49.  The  relevant  portion  of  section  49 
is  subdivision  1  and  is  as  follows: 

Wheneyer  either  ccmmuBsion  shaU  be  of  opinion,  after  a  hearing  had 
upon  its  own  motion  or  upon  a  complaint,  that  the  rates,  fares  or 
charges  demanded,  exacted,  charged  or  coUected  by  any  common  car- 
rier, railroad  ccMrporatioU'  or  street  railroad  corporation  subject  to  its 
jurisdiction  for  the  transportation  of  persons  or  property  within  the 
state,  or  that  the  regulations  or  practices  of  such  common  carrier, 
railroad  corporation  or  street  railroad  corporation  affecting  such  rates 
are  imjust,  unreasonable,  unjustly  discriminatory  or  unduly  prefer- 
ential, or  in  anywise  in  violation  of  any  provisicm  of  law,  or  that  the 
maximum  rates,  fares  or  charges,  chargeable  by  any  such  common 
carrier,  railroad  or  street  railroad  corporaticm  are  insufficient  to  yield 
reasonable  compensation  for  the  service  rendered,  and  are  unjust  and 
unreasonable,  the  commission  shall  with  due  regard  among  other  things 
to  a  reasonable  average  return  upon  the  value  of  the  property  aetuaUy 
used  in  the  public  service  and  to  the  necessity  of  making  reservation 
out  of  income  for  surplus  and  contingencies,  determine  the  just  and 
reasonable  rates,  fares  and  charges  to  be  thereafter  observed  and  in 
force  as  the  maximum  to  be  charged  for  the  service  to  be  performed, 
notwithstanding  that  a  higher  rate,  fare  or  charge  has  been  heretofore 
authorized  by  statute,  and  shall  fix  the  same  by  order  to  be  served 
upon  all  common  carriers,  railroad  corporations  or  street  railroad 
corporations  by  whom  such  rates,  fares  and  charges  are  thereafter  to 
be  observed. 

This  section  as  originally  enacted  did  not  contain  the 
clause  beginning  ''  or  the  maximum  rates,  fares  or  charges, 
chargeable  by  any  such  common  carrier,  railroad  or  street 
railroad  corporation  are  insufficient  to  yield  sufficient  com- 
pensation/' etc  Originally  the  section  referred  to  excessive, 
anjust,  or  unreasonable  rates  or  practices.      The  provision 
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last  quoted  permitting  the  carrier  to  complain  when  rates 
are  insofiScient  waa  added  by  amendment  by  chapter  646 
of  the  laws  of  1911,  and  is  the  only  provision  directly  applic- 
able to  the  case  (People  ex  rel.  U.  &  D,  B.  B.  Co.  v.  Pub. 
Set.  Commdssion,  supra).  On  the  hearing  the  carriers  did 
not  assert  that  they  claim  relief  because  the  rates  are  insu£S- 
cient  under  section  49,  and  they  certainly  presented  no  evi- 
dence sufficient  to  warrant  the  Commission  in  making  a  final 
determination  to  that  effect  All  that  was  asserted  was  that 
when  the  interstate  rates  go  into  effect  the  present  intrastate 
rates  will  be  unjustly  discriminatory  or  unduly  preferential 
as  between  interstate  and  intrastate  passenger  traffic  and, 
therefore,  unlawful  under  subdivision  4  of  section  13  of  the 
Interstate  Commerce  Act  as  amended  by  Transportation  Act 
of  February  2*8,  1920.  Subdivision  4,  section  13,  is  as 
follows : 

Whenever  in  any  such  investigation  the  Interstate  Commerce  Gom- 
miBBion,  after  fuU  hearing,  finds  that  any  such  rate,  fare,  charge, 
classification,  regulation,  or  practice  causes  any  imdue  or  unreaaonaUe 
advantage,  preference,  or  prejudice  as  between  persons  or  localities 
in  intrastate  commerce  on  the  one  hand  and  interstate  or  foreign 
commerce  on  the  other  hand,  or  any  undue,  unreasonable,  or  unjust 
discrimination  against  interstate  or  foreign  commerce,  which  is  hereby 
forbidden  and  declared  to  be  unlawful,  it  shaU  prescribe  the  rate,  fare, 
or  charge,  or  the  maximum  or  minimum,  or  maximum  and  minimum, 
thereafter  to  be  charged,  and  the  classificaticm,  regulation,  or  practice 
thereafter  to  be  observed,  in  such  manner  as,  in  its  judgment,  wiU 
remove  such  advantage,  preference,  prejudice,  or  discrimination.  Such 
rates,  fares,  charges,  classifications,  regulations,  and  practices  shaU  be 
observed  while  in  elTect  by  the  carriers  parties  to  such  proceeding 
affected  thereby,  the  law  of  any  State  or  the  decision  or  order  of  any 
State  authority  to  the  contrary  notwithstanding. 

It  is  not  claimed  tbat  the  present  rates  are  unjustly  dis- 
criminatory or  unduly  preferential  as  between  points  wholly 
wi&in  the  State  of  New  York.  The  discrimination  claimed 
relates  to  discrimination  between  persons  or  localities  in 
intrastate  commeroe  on  the  one  hand  and  interstate  or  foreign 
commerce  on  the  other.     A  discrimination  may,  however, 
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as  well  result  from  interstate  rates  that  are  too  high  or  too 
low  as  from  intrastate  rates  that  are  too  high  or  too  low,  and 
the  proper  correction  may  be  in  the  interstate  rates  over 
which  this  Commission  has  no  control.  There  is  no  express 
authority  given  to  the  Commission  to  grant  rates  in  excess 
of  those  authorized  by  statute  except  under  section  49,  which 
has  to  do  only  with  rates  insufficient  in  themselves.  We  should 
not  in  the  absence  of  legislative  authority  arrogate  to  the 
Commission  power  to  authorize  a  rate  in  excess  of  the  statu- 
tory maximum  merely  to  enforce  a  recent  act  of  Congress 
which  contains  within  itself  a  special  remedy. 

The  freight  rate  case  is  nothing  more  than  an  application 
for  a  short  notice  permission  and  involves  no  predetermina- 
tion of  the  propriety  of  the  rates.  This  application  while 
it  is  in  part  for  a  short  notice  permission,  demands  as  a 
preliminary  an  investigation  and  finding  of  facts  sufficient 
to  authorize  and  demand  that  the  Commission  disr^ard  the 
statutory  limitation,  and  the  applicants  present  no  evidence 
warranting  such  a  finding. 

As  already  stated  if  there  are  any  carriers  not  within  the 
three  cent  limitation  and  whose  cases  demand  special  con- 
sideration their  claims  may  be  presented.  The  excess  bag- 
gage rates  as  well  as  rates  for  milk  and  cream  carried  on 
passenger  trains  were  treated  by  the  Interstate  Commerce 
Commission  as  a  part  of  the  case  relating  to  passenger  rates. 
We  should  treat  them  in  the  same  manner  and  deny  the 
application  generally. 
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In  the  Matter  of  Proposed  Temporary  Shutdown  in  Furnish- 
ing Electric  Power  by  Chatham  Electbic  Light,  Heat 
AND  PowBB  Company  to  thereafter  enable  current  to  be 
furnished  High  Bock  Knitting  Company  of  Philmont, 
Columbia  county.     [Case  No.  7680.] 

When  questions  arise  between  two  public  service  corporations,  pri- 
marily it  is  the  duty  of  the  Commission  to  protect  the  interests  of  the 
public  and  to  permit  a  legitimate  expansion  of  business  when  such 
expansion  will  serve  the  public,  and  any  controversy  between  the  com- 
panies themselves  as  to  damages  which  may  arise  should  be  left  for 
solution  to  the  courts. 

Decided  August  19,  1920. 

Appearances: 

John  C.  Dardess,  Esq.,  attorney  for  Chatham  Electric 
Light,  Heat  and  Power  Company. 

Steivart  W.  Bowers^  Esq.,  attorney  for  States  Metals 
Company,  Inc. 

Babhitb,  Commissioner: 

The  Chatham  Electric  Light,  Heat  and  Power  Company 
has  since  the  latter  part  of  March,  1919,  furnished  the  States 
Metals  Company  with  electric  current,  pursuant  to  an  order 
of  this  Commission  and  a  contract  made  between  the  two 
companies  under  directions  contained  in  the  order.  The 
contract  was  duly  executed  by  the  States  Metals  Company, 
but  for  reasons  not  material  here  has  not  been  actually 
signed  by  the  Chatham  Company,  although  the  provisions  of 
the  contract  have  been  recognized  and  followed  by  both  com- 
panies. The  business  relations  between  the  companies  for 
over  a  year  past  have  been  harmonious,  the  Chatham  Com- 
pany furnishing  the  current,  and  the  States  Company  paying 
for  it  pursuant  to  the  direction  of  this  Commission  and  the 
terms  of  the  contract.     By  the  order  the  current  is  to  be  fur- 


474     Public  Service  Commission,  Second  District 

Vol.  9. 1920 

nished  "  in  quantity  sufficient  to  meet  the  needs ''  of  the 
States  Company  and  by  the  contract  "  at  all  times,  day  and 
night,  Sundays  and  holidays  included  '\  The  States  Com- 
pany operates  continuously.  The  Chatham  Company  now 
has  the  opportunity  to  add  another  company  to  its  list  of 
customers.  To  furnish  this  last  customer  with  service  it 
will  be  necessary  to  reinsulate  the  transmission  line  used 
by  the  States  Company  as  the  voltage  upon  the  line  must  be 
increased  from  6600  to  12,000.  To  do  this  work  the 
Chatham  Company  claims  the  current  must  be  shut  off  from 
the  line  from  7  a.  m.  to  4  p.  m.  upon  each  of  three  different 
days.  The  work  in  question  is  dangerous  work,  and  can 
only  be  performed  by  specially  trained  men  difficult  to 
obtain,  if  the  current  is  allowed  upon  the  line  during  the 
time  of  making  the  changes.  The  (States.  Metals  Company 
objects  to  shutting  off  the  current  unless  it  is  paid  at  the 
rate  of  $700  per  day,  claiming  that  its  damages  will  amount 
to  that  sum. 

The  questions  whether  the  States  Metals  Company  is 
legally  entitled  to  damages,  and  the  amount  of  those  damages, 
are  for  the  courts  to  determine.  This  Commission  should 
confine  itself  solely  to  the  public  interests  and  to  the  efforts 
of  the  Chatham  Company  to  serve  those  interests  by  furnish- 
ing current  to  those  who  demand  and  need  it.  This  is 
exactly  what  the  Commission  did  when  it  directed  the 
Chatham  Company  to  change  its  plant  so  as  to  provide  three 
phase  current  instead  of  single  phase  current  to  provide  for 
the  necessities  of  the  States  Metals  Company.  It  is  true 
that  the  Commission  in  return  for  the  expense  to  be  incurred 
for  the  benefit  of  the  States  Metals  Company  directed  that 
company  to  agree  to  purchase  a  certain  amount  of  current 
for  a  certain  period  of  time,  and  named  the  way  in  which 
proper  rates  were  to  be  fixed.  This  course  was  necessary 
because  if  the  Chatham  Company  had  simply  been  ordered 
to  furnish  its  customers  with  three  phase  current  the  courts 
could  neither  have  fixed  a  proper  rate  nor  provided  that  the 
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customer  must  in  return  for  the  expense  incurred  for  its 
benefit  purchase  a  stipulated  amoimt  of  electricity.  Here 
the  case  is  different:  a  contract  exkts  between  the  parties, 
and  the  courts  have  full  jurisdiction  to  determine  whether 
the  contract  has  been  violated,  and  if  so,  to  name  the  penalty. 
This  Commission  has  no  power  to  directly  grant  a  judgment 
against  either  company,  and  to  attempt  to  do  so  indirectly 
might  work  great  injustica  To  shut  off  the  current  for 
the  period  and  purpose  required  would  be  a  violation  of  the 
order  of  this  Commission.  When  the  Conmiission  has  pro- 
vided for  that  contingency  it  has  done  its  full  duty,  and  any 
rights  which  may  have  been  violated  as  between  the  parties 
must  be  relegated  to  the  proper  tribunal. 
All  concur. 
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In  the  Matter  of  the  Complaints  of  Pauline  Sohui/tz  and 
V.  Napoliello  of  Yonkers  against  Westchbstbe  Lioht- 
iNG  Company,  asking  that  its  gas  main  be  extended  on 
Bronxville  road  from  the  present  terminus  at  Howe  place 
to  Perry  place,  and  from  Bronxville  road  into  Miller  place, 
one  hundred  and  sixty  feet,  and  from  Bronxville  road 
through  Wilbur  place  to  Deshon  avenue;  and  that  gas  be 
furnished  residences:  this  locality  is  known  as  Armour 
Villa  Park  in  the  city  of  Yonkers.     [Case  No.  7651.] 

Decided  August  24,  1920. 

Appearances: 

Max  Cohen,  Yonkers,  for  complainants. 

B.  W.  StiltaeU,  Vice-president,  for  the  respondent. 

Barhite,  Corwmissioner: 

This  is  an  application  to  compel  the  Westchester  Lighting 
Company  to  extend  its  mains  in  Armour  Villa  Park  in  the 
city  of  Yonkers  from  the  present  terminus  at  the  comer  of 
Bronxville  road  and  Howe  place,  through  Bronxville  road 
and  Cross  street  to  Perry  place,  with  side  mains  extending 
through  Miller  place  and  Wilbur  place  to  Deshon  avenue. 
The  length  of  mains  to  be  laid  is  approximately  1690  feet, 
and  the  total  cost,  according  to  the  figures  of  the  company, 
which  are  not  disputed  by  the  complainants,  would  be  $5720. 
The  original  application  requested  extensions  from  the  corner 
of  Bronxville  road  and  Howe  place,  through  Bronxville  road 
and  Cross  street  to  Perry  place,  with  side  mains  extending 
from  Bronxville  road  160  feet  and  the  length  of  Wilbur  place 
to  Deshon  avenue,  a  total  distance  of  approximately  1370 
feet.  It  is  conceded  that  the  new  construction  will  supply 
nine  houses,  including  two  partly  completed.  It  is  claimed 
by  petitioners  that  seven  additional  houses  within  reaching 
distance  of  the  mains  are  to  be  built  in  the  future,  but  there 
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is  no  definite  evidence  upon  this  point.  There  is  no  positive 
proof  that  at  the  present  time  either  Wilbur  place  or  Miller 
place  is  a  public  street,  although  there  is  evidence  that  'pro- 
ceedings are  now  pending  for  the  purpose  of  having  them 
made  public  thoroughfares.  The  'locality  in  question  is  sup- 
plied with  electricity  for  lighting  purposes,  but  the  gas  is 
wanted  for  heat  and  cooking.  Statements  were  made  at  the 
hearing  by  counsel  that  the  petitioners  would  give  a  bond 
that  they  would  contribute  their  share  to  provide  the  com- 
pany a  fair  return  upon  its  investments  if  the  extensions  are 
made,  and  6  per  cent  was  suggested  as  such  return.  The 
company  is  willing  to  make  the  extensions  providing  those 
who  are  to  be  served  pay  the  eixpense  of  making  the  exten- 
sions, the  amount  contributed  to  be  repaid  to  the  contrib- 
utors out  of  the  income  derived  from  the  extensions.  It  is 
not  easy  to  determine  between  these  conflicting  proposals  what 
should  be  done,  with  justice  to  all  the  parties.  The  company 
should  at  its  own  expense  expand  its  facilities  to  reasonably 
meet  the  existing  needs  of  citizens  within  the  district  of  its 
operations.  On  the  other  hand,  it  should  not  be  required  to 
invest  its  own  capital  for  the  purpose  of  supplying  the  needs 
of  the  citizens,  or  for  the  purpose  of  building  up  and  improv- 
ing a  community  without  receiving  a  proper  return.  In  this 
case  the  facte  ahow  a  need  for  gas  by  the  citizens,  but  it  is 
quite  evident  that  lihe  company  can  only  supply  that  need  by 
facing  a  loss,  if  it  is  required  to  assume,  at  the  outset,  ^11  of 
the  expense.  The  burden  should  be  divided,  and  the  com- 
pany should  pay  back  the  portion  of  the  expense  contributed 
by  its  customers  as  income  is  received  from  the  proposed 
extension. 
All  concur. 
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Complaint  of  J.  F.  Shsahan  against  Unitbd  States  Rail- 
BOAD  Administbation,  Centbal  New  England  Rail- 
way, as  to  allowing  pedestrians  to  use  the  Poughkeepsie 
bridge.     [Case  No.  6800.] 

The  federal  authorities  have  control  over  a  change  of  plans  which 
affects  the  bridge  crossing  the  Hudson  river  at  Poughkeepsie. 

This  Commission  can  not  legally  compel  the  owner  of  such  bridge  to 
provide  for  the  safe  passage  of  pedestrians. 

Decided  August  24,  1920. 

Appea/rwnces: 

Rev.  /.  F.  SheaJuMVj  complainant. 

John  J,  Mylod,  PhUip  A.  Mylod,  and  Alexander  C.  Dow, 
attorneys  for  complainant 

Charles  M.  Sheaf  e,  jr.,  E.  R.  Bromley,  and  Samuel  H. 
Brown,  Grand  Central  Terminal,  New  York  city,  attorneys 
for  the  respondent.  Central  New  England  Railway  Com- 
pany. 

Kellogg,  Commissioner: 

The  complainant  here  voices  a  well  defined  demand  on  the 
part  of  the  public  in  the  cily  of  Poughkeepsie  and  its  vicinity, 
which  with  greater  or  less  insistence  during  the  past  thirty 
years,  since  the  opening  of  the  Poughkeepsie  bridge  across 
the  Hudson  river,  has  been  made  to  permit  the  free  passage  of 
pedestrians  over  that  structure. 

Jurisdiction  of  the  Commission  to  interfere  in  the  matter 
or  take  any  action  therein  was  at  once  questioned  by  the 
respondent  railroad  company,  but  it  was  the  view  of  the  sit- 
ting Commissioner  that  this  much  mooted  question  should  be 
finally  decided  upon  the  questions  of  fact  and  of  law  involved 
therein,  'believing  that  under  section  57  of  the  Public  Service 
Commissions  Law,  it  might  become  the  duty  of  this  Com- 
mission, if  the  Railroad  company  was  failing  to  perform  a 
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duty  imposed  by  law,  to  call  the  same  to  the  attention  of  the 
courts,  with  the  request  for  an  order  to  compel  the  perform- 
ance of  such  unfulfilled  duty. 

On  accoxmt  of  this  belief  varioui^  hearings  were  held  at  the 
city  of  Poughkeepsie,  at  which  many  witnesses  were  sworn, 
and  the  views  of  parties,  municipalities,  and  public  bodies 
submitted.  A  personal  inspection  of  the  bridge  was  made 
on  a  train  furnished  for  that  purpose  by  the  Bailroad  com- 
pany, attended  by  counsel  on  both  aides,  and  various  officials 
and  interested  parties. 

As  a  result  of  these  hearings  and  an  examination  of  the 
law  applicable  to  the  situation,  which  will  be  in  detail  set 
forth  in  this  Opinion,  it  is  to  be  hoped  that  the  facts  have 
been  so  developed  that  the  ultimate  rights  of  the  parties  may 
be  definitely  determined,  and  if  the  decision  which  shall  be 
arrived  at  by  this  Commission  is  felt  to  be  erroneous  by  any 
interested  party,  it  may  be  reviewed  in  the  courts,  if  thought 
desirable,  upon  a  record  fully  disclosing  the  facts. 

It  is  important  that  this  controversy,  which  has  raged  all 
these  years,  at  times  with  substantial  violence,  and  in  interims 
with  more  calmness,  should  be  removed  by  authoritative 
decision  from  the  field  of  continued  disputation. 

The  bridge  in  question  was  built  under  the  authority  of  a 
series  of  acts  of  the  Legislature,  followed  by  the  approval  of 
the  Federal  Gk>vemment,  in  the  exercise  of  its  control  over 
navigable  streams. 

By  chapter  897  of  the  laws  of  1871,  the  Legislature  passed 
an  act  by  which  "  The  Poughkeepsie  Bridge  Company  *'  was 
incorporated.  The  rights  of  this  company,  encumbered  with 
the  duties  imposed  as  conditions  for  the  exercise  of  such 
rights,  have  by  various  mesne  conveyances  passed  to  this 
railroad  company  respondent,  and  the  privileges  which  it 
enjoys  in  maintaining  this  bridge  over  a  navigable  stream  of 
the  State  with  the  right  to  use  it  is  of  course  encumbered 
with  the  duties  imposed  by  law  as  a  condition  upon  which 
such  privileges  were  granted. 
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A  reading  of  this  original  act  of  incorporation  leads  to  the 
inevitable  conclusion  that  the  charter  was  granted  for  the 
purpose  originally  of  permitting  not  only  passage  thereover 
of  railroad  trains,  but  also  to  provide  for  general  vehicular 
traffic,  and  the  passage  thereover  of  foot  pedestrians  and  live 
stock.     The  purpose  as  stated  in  the  act  is: — 

"  constructing  and  maintaining  a  permanent  bridge,  appurtenances  and 
avenues  of  approach  thereto,  for  the  passage  and  transportation  of 
passengers,  railroad  trains,  teams,  vehicles,  cattle,  horses,  sheep,  swine 
and  other  merchandise  and  property,  to  and  from  the  east  and  west 
banks  of  the  Hudson  river,  at  such  point  or  points  between  the  city  of 
Poughkeepsie  and  the  town  of  Lloyd  on  said  river." 

It  is  this  original  privilege  and  consequent  duty  of  erecting 
a  bridge,  not  only  for  the  passage  of  railroad  trains,  but  for 
all  other  usual  highway  purposes,  that  gives  rise  to  the 
demand  of  the  public,  which  has  frequently  found  expression, 
that  the  bridge  should  be  constructed  and  maintained  accord- 
ingly, and  undoubtedly  the  failure  to  construct  and  main- 
tain such  a  bridge  is  a  radical  departure  from  the  original 
project  and  the  original  purpose  of  the  Legislature  in  grant- 
ing the  privilege  of  erecting  any  bridge  whatsoever. 

The  complaint  of  the  people  is  well  founded  in  good  morals 
and  equity,  and  the  only  question  is  as  to  whether  as  matter 
of  law,  in  view  of  other  legislation,  State  and  Federal,  their 
demand  is  still  enforceable. 

A  careful  examination  of  the  detail  and  purposes  for  which 
the  bridge  was  to  be  constructed,  above  quoted,  shows  that  no 
reference  is  made  to  '^  pedestrians "  as  such,  but  that 
pedestrians  are  intended  to  be  included  in  the  term  ^'  pas- 
sengers" is  apparent  from  the  consideration  of  the  subse- 
quent provisions  in  section  7. 

This  section  provided  that  after  the  bridge  should  be  com- 
pleted and  its  safety  tested,  and  the  facts  certified  to  by  the 
State  Engineer  and  Surveyor,  the  corporation  created  might 
erect  toUgates,  and  ^'  fix  the  rate  of  tolls  for  persons  and  ani- 
mals, except  such  as  are  being  conveyed  on  railroad  cars  ". 
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It  also  provided  that  a  maximum  toll  might  be  demanded  of 
25  cents  *'  for  every  foot  passenger  ". 

The  use  of  the  word  "  passenger  "  to  include  a  "  pedes- 
trian "  is  unusual.  The  lexicographers,  however,  state  that 
this  is  a  permissive  use  although  in  the  Standard  dictionary, 
the  use  of  the  word  to  mean  '^  traveler ''  is  said  to  be  archaic 

Placing  the  word  at  the  head  of  the  list  of  prospective 
users  of  the  proposed  bridge  taken  in  connection  with  the 
power  to  collect  tolls  horn,  persons  using  the  bridge,  but  not 
transported  in  cars,  and  the  express  fixation  of  a  maximum 
charge  for  ^'  foot  passengers,"  shows  that  in  the  original  plan 
pedestrians  were  included,  and  in  accepting  the  franchise  the 
corporation  and  its  successors  became  bound  to  perform  each 
of  the  purposes,  and  discharge  all  of  the  obligations  embodied 
in  the  grant  of  power. 

The  law  provided  that  the  bridge  should  be  commenced  on 
or  before  July  1,  1872,  and  be  completed  and  open  for  use 
on  or  before  January  1,  1876.  By  chapter  857  of  the  laws 
of  1872,  chapter  39  of  the  laws  of  1878,  chapter  50  of  the 
laws  of  1880,  and  chapter  77  of  the  laws  of  1882  the  date 
for  the  completion  of  the  bridge  was  from  time  to  time 
extended,  so  that  by  the  last  of  these  enactments  such  period 
would  have  expired  on  January  1,  1888. 

Then  came  the  enactment  of  chapter  &9&  of  the  laws  of 
1887,  which  amended  in  a  very  substantial  manner  and  for 
a  manifest  purpose  the  first  section  of  the  act,  specify- 
ing the  purposes  for  which  the  bridge  should  be  erected. 
The  purposes  for  which  the  bridge  was  to  be  used  were 
changed.  The  bridge  was  thereby  required  to  be  constructed 
"  for  the  passage  and  transportation  of  railroad  trains,  pas- 
sengers, merchandise  and  property  ". 

All  provision  for  the  use  by  teams,  vehicles,  cattle,  horses, 
sheep,  and  swine  was  omitted,  and  the  word  '^  passengers  " 
was  transposed  from  its  original  position  at  the  head  of  the 
list  to  follow  the  word  "  railroad  "  thereby  becoming  limited 
by  it.  The  word  no  longer  carried  its  original  and  some- 
16 
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what  unusual  meaning  of  travelers  on  foot,  but  was 
manifestly  limited  by  the  change  in  its  position  to  rail- 
road passengers,  and  the  original  purpose  of  providing 
for  the  construction  of  a  bridge,  which  i^ould  bear  general 
highway  traffic  by  pedestrians,  vehicles,  and  live  stock  was 
abandoned,  and  a  railroad  bridge  alone  was  provided  for. 
By  the  enactment  of  this  l^slation,  the  duty  which  was 
imposed  originally  upon  the  company  to  provide  for  the  pas- 
sage of  foot  passengers  was  removed. 

The  act  in  question  further  extended  the  time  for  the  com- 
pletion of  the  bridge  to  January  1, 188r9,  and  thereunder  the 
bridge  was  completed  and  the  operation  of  trains  thereover 
commenced  within  the  time  specified. 

Subsequently  to  the  construction  of  the  bridge,  and  the 
investment  of  the  large  amount  of  capital  required  therefor, 
and  its  completion  under  an  act  which,  as  has  been  noted,  did 
not  impose  the  duty  of  providing  for  general  highway  traffic, 
the  L^slature  by  chapter  198  of  the  laws  of  1891  added  to 
the  original  act  the  following  provisions: 

"The  corporation  hereby  created  shall  provide  and  maintain  a  con- 
venient path  and  approaches  for  foot  passengers  desiring  to  cross  said 
bridge  and  shaU  erect  toUgates  and  fix  the  rate  of  toU  for  such  foot 
passengers  entering  upon  or  crossing  over  said  bridge,  its  entrances, 
avenues  and  approaches,  but  no  greater  toU  sfaaU  be  exacted  or  chaiged 
for  every  foot  passenger  entering  upon  or  passing  over  said  bridge  than 
seven  cents,  and  said  rates  of  toll  shall  be  posted  up  conspicuously  at 
each  end  of  said  bridge." 

This  added  section  was  by  chapter  375  of  the  laws  of  1893 
amended  to  read  as  follows: 

"  The  corporation  hereby  created  shaU,  before  the  first  day  of  October 
in  the  year  eighteen  hundred  and  ninety-three,  provide,  and  thereafter 
maintain  a  convenient  and  suitable  path  and  approaches  for  the  passage 
of  people  on  foot,  and  shaU  permit  and  aUow  all  persons^  without 
restriction  as  to  time  or  day,  to  pass  across  said  bridge  from  either  of 
its  approaches  or  termini,  and  thtJL  erect  entrance  gates  and  fix  the 
rate  of  toll  for  such  foot  passengers  entering  upon  or  crossing  over 
said  bridge,  its  entrances,  avenues  and  approaches,  but  no  greater  toU 
shall  be  exacted  or  charged  for  every  foot  passenger  entering  upon  or 
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passing  over  said  bridge  than  five  cents,  and  said  rate  of  toll  shall  be 
posted  up  conspicuously  at  each  end  of  said  bridge.'' 

Inasmuch  as  this  bridge  was  constructed,  or  at  least  its  con* 
struction  was  completed,  under  the  act  of  1887,  doing  away 
with  the  necessity  of  providing  passageway  for  general  high- 
way travel,  the  Legislature  had  no  right  under  the  constitu- 
tion to  impose  an  additional  burden  or  obligation  in  the 
exercise  of  the  franchise  without  providing  for  due  com- 
pensation. This  question  was  discussed  by  the  Court  of 
Appeals  in  the  case  of  People  v,  Intemationdl  Bridge  Covf^ 
pany,  223  K  Y.,  137. 

In  that  case  McLaughlin,  J.  writing  the  Opinion  of  the 
Court,  to  which  there  was  no  dissent,  laid  down  the  principle 
as  follows : 

"  The  state,  of  course,  in  granting  the  charter,  reserved  to  itself  the 
right  to  amend  it  at  any  time,  bat  this  resennation  did  not  authorise 
the  state,  the  charter  having  been  accepted  and  acted  upon  to  the 
extent  that  it  had  ripened  into  property  rights,  to  deprive  the  defendant 
of  the  benefits  thus  obtained  without  compensation.  Citing  Mtmonga- 
hela  Navigatum  Co.  v.  United  Btaies,  148  U.  S.  812;  People  v.  (yBrien, 
111  N.  Y.  1 — Nor  could  the  state  impair  the  value  of  the  franchise 
by  imposing  additional  burdens  without  paying  for  it.  Citing  Trutteet 
of  Southampton  v.  Jessup,  162  N.  Y.  122." 

The  Court  in  that  case  then  proceeded  to  a  consideration 
of  the  facts,  and  arrived  at  the  conclusion  that  inasmuch  as 
the  original  charter  provided  for  the  construction  and  main- 
tenance of  a  bridge  along  the  lines  demanded,  and  the  act 
referred  to  imposed  no  additional  burden,  it  was  constitu- 
tional. This  condition  does  not  exist  in  the  instant  case,  and 
the  converse  of  the  proposition  of  the  principle  announced  by 
the  Court  must  be  applied.  A  new  burden  was  imposed  by 
the  laws  of  1891  and  1&93  over  that  imposed  in  the  laws  of 
1887.  The  Legislature  so  understood  as  they  incorporated 
in  the  law  an  express  provision  requiring  the  construction 
and  maintenance  of  a  foot  path  for  pedestrians. 

This  provision  for  the  construction  of  a  bridge,  after  the 
acquisition  of  vested  rights  under  laws  not  requiring  such 
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construction,  added  an  additional  burden  which  could  not  be 
imposed  upon  the  bridge  company  without  its  consent  and 
without  compensation. 

Another  consideration  also  intervenes.  That  is  the  limita- 
tion of  the  State  power  and  the  paramountc^  of  the  Federal 
control  over  this  bridge,  which  spans  a  tidal  and  navigaUe 
river,  and  is  therefore  within  the  jurisdiction  of  Congress. 

From  the  earliest  times,  Congress  in  its  control  and 
guardianship  over  interstate  commerce  has  made  appropria- 
tions for  improvements  over  the  Hudson  river.  It  is  unneces- 
sary to  consider  this  principle  in  detail,  or  its  broad  appli- 
cation, as  it  has  of  late  been  elaborately  considered  by  the 
Court  of  Appeals  in  regard  to  the  proposed  bridge  at  Castle- 
ton,  over  sixty  miles  farther  from  the  ocean  than  the  one 
herein  involved,  in  case  of  People  v.  Hvdson  River  Cofmect- 
ing  R.  R.  Corp.  228  N.  Y.,  203. 

Although  approval  by  the  War  Department  of  the  United 
SItates  of  the  plans  for  the  original  construction  of  this  bridge 
can  not  be  found,  it  is  quite  evident  that  they  were  at  that 
time  passed  upon,  as  there  have  been  introduced  in  the  evi- 
dence photographic  records  of  the  War  'Department,  indica- 
ting that  the  Secretary  of  War,  on  February  9, 1875,  saw  the 
plans,  and  that  such  plans  were  under  consideration  by  that 
Department,  and  evidently  met  its  approval  before  the  con- 
struction of  the  bridge  and  the  investment  of  the  large  sums 
of  money  necessary  therefor. 

The  approval  of  the  Secretary  of  War,  dated  August  17, 
19{)6i,  of  plans  for  reconstruction  of  the  bridge  in  its  present 
condition,  have  'been  given  in  evidence,  and  such  approval  of 
any  change  of  plans  seems  to  be  required,  not  only  under  the 
general  power  of  the  Federal  Government  over  the  subject, 
but  by  the  enactment  in  1909  by  Congress  of  30  Stat.  L. 
1151,  providing: 

''That  when  plans  for  any  bridge  or  other  structure  have  been 
approved  by  the  Chief  of  Engineers  and  by  the  Secretary  of  War,  it 
shall  not  be  lawful  to  deviate  fronk  such  plana  either  before  or  after 
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campletion  of  the  Btructure  imlese  the  modification  of  Bald  plans  has 
preriously  been  submitted  to  and  received  the  approval  of  the  Chief  of 
Engineers  and  of  the  Secretary  of  War." 

If  the  bridge  in  its  present  condition  could  be  properly 
used  by  foot  passengers,  as  requested  in  this  complaint,  this 
Federal  question  might  possibly  not  arise.  But  the  most 
casual  inspection  of  the  structure  indicates  that  substantial 
alterations  must  be  provided  not  only  in  order  to  secure  the 
safety  of  pedestrians,  but  also  to  protect  boats  passing  under 
the  bridge  from  being  injured,  and  their  passengers  and  crews 
endangered  by  falling  objects  which  might  be  dropped  from 
the  bridge  by  malicious,  mischievous,  or  careless  persons. 

The  cost  of  reconstruction  of  the  bridge  to  permit  safe  pas- 
sage of  pedestrians  is  claimed  by  the  railroad  to  be  very 
large,  approximately  a  quarter  of  a  million  dollars.  How- 
ever this  may  be,  if  the  duty  were  imposed  upon  it  by  law, 
the  expense  of  performance  of  that  duty  would  be  no  answer 
to  a  demand  that  it  be  performed. 

In  this  connection  I  am  only  impressed  with  the  fact  that 
changes  more  or  less  extensive  must  he  made  to  permit  the 
safe  passage  of  pedestrians,  and  after  permitting  such  pas- 
sage to  protect  vessels  passing  below. 

This  requires  the  approval  of  the  Federal  officials.  It  can 
not  be  done  without  their  permission.  No  provision  is  made 
for  affirmative  action  by  Federal  officials,  providing  for  a 
change  of  the  plan  of  construction,  so  as  to  permit  with 
safety  of  all  concerned  the  passage  of  pedestrians  over  this 
structure.  Their  only  right  to  intervene  comes  when  navi- 
gation is  interfered  with.  Undoubtedly  such  change  could 
be  made  by  permission  of  the  Federal  authorities  on  the 
application  of  the  Railroad  company.  But  there  is  no  pro- 
vision of  law  under  which  it  can  be  directed  to  make  such 
application.  Certainly  no  such  jurisdiction  lies  with  this 
Commission  under  its  limited  statutory  power. 

It  is  unnecessary  to  enlarge  upon  the  fact  that  the  present 
structure  can  not  be  opened  for  public  travel  without  subetan- 
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tial  alterations  to  secure  safety.  The  floor  of  the  bridge  is 
212  feet  above  high  water  level.  It  is  at  times  swept  by  high 
winds.  The  railroad  tracks  are  separated  from  the  foot  way 
used  by  the  railroad  operatives  by  a  stringer,  which  is  over- 
lapped by  locomotivee  drawing  trains.  At  intervals  of 
about  100  feet  along  the  structure  are  necessarily  main- 
tained barrels  of  water  for  fire  protection.  There  is  no 
netting  to  protect  between  the  pathway  and  the  portion  occu* 
pied  by  the  trains,  and  there  is  nothing  but  light  iron  railings 
on  the  outside  of  the  foot  path,  through  which  railing  per- 
sons, especially  children,  might  fall. 

In  view,  therefore,  of  the  manifest  invalidity  of  the  statutes 
of  1891  and  1898,  requiring  the  establishment  and  main- 
tenance of  a  foot  path  for  pedestriam,  coupled  with  the  con- 
trol of  the  Federal  Government  and  the  consequent  lack  of 
power  in  the  State  officials  and  courts  in  regard  thereto,  the 
application  should  be  denied. 

This  conclusion  has  been  reached  with  much  regret,  as 
public  expectation  of  construction  at  this  point  of  a  bridge, 
available  for  general  highway  purposes,  was  at  one  time 
founded  upon  a  duty  imposed  upon  the  predecessor  in  inter- 
est of  this  respondent  by  the  law  of  its  incorporation;  since 
removed,  however,  by  legislation  before  the  bridge  was  finally 
constructed. 

The  complainant,  his  counsel,  and  his  associates  are  to  be 
commended  for  their  public  spirit  in  bringing  this  matter  to 
our  attention  and  initiating  the  investigation  which  has  fol- 
lowed their  complaint,  and  speaking  for  myself  alone,  I 
sincerely  hope  that  if  the  recommendation  of  this  Opinion  is 
followed  by  my  brethren  of  the  Commission,  and  the  com- 
plaint denied,  the  parties  interested  will  review  the  decision 
in  the  courts  in  order  that  this  important  public  question 
may  be  finally  determined  by  the  tribunal  that  has  the  ulti- 
mate word  on  all  questions  afiPecting  our  citizenry. 

All  concur. 
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Petition  of  Ausable  Fobxs  Electbic  Company  (Inc.) 
under  section  68,  Public  Service  Commissions  Law,  for 
permission  to  construct  on  electric  plant  in  the  town  of 
Jay,  Essex  county,  and  for  approval  of  the  exercise  of  a 
franchise  therefor  received  from  the  town;  and  under 
section  69  for  authority  to  issue  $25,000  in  common  capi- 
tal stocL 

Petition  of  Ausablb  Forks  Electbic  Company  (Inc.)  for 
a  rehearing,  and  Petition  of  Nobthbbn  Adibondaok 
PowEB  Company  for  rehearing. 

Bequest  of  Ausabls  Fobks  Ei^ectbic  Company  (Inc.)  that 
the  Commission  hear  its  application  to  construct  and  exer- 
cise a  limited  franchise  in  the  town  of  Jay.  [Case  "So. 
6595.] 

The  rule  prohibiting  the  entrance  of  a  competing  electric  light  com- 
pany into  a  field  already  sufficiently  occupied  considered  and  applied. 

Decided  August  24,  1020. 

Appeartmces: 

Charles  J.  Vert,  Plattsburgh,  for  the  applicant. 

Fred  A.  Tarraaice,  Ausable  Forks,  representing  various 
citizens  of  the  town  of  Jay,  and  also  the  Town  of  Jay. 

Thomas  O'Comwr,  Waterford,  for  the  Northern  Adiron- 
dack Power  Company,  in  opposition. 

Kellogg,  Commissioner: 

The  controversy  between  the  Northern  Adirondack  Power 
Company,  which  furnishes  light  to  a  portion  of  the  unincor- 
porated village  of  Ausable  Forks,  and  the  J.  &  J.  Kogers 
Company,  a  paper  manufacturing  corporation  at  that  place, 
which  for  the  past  six  years  has  occupied  the  attention  of 
the  courts,  the  Attom^-General,  the  Governor,  and  the 
L^slature,  is  again  before  this  Commission  for  decision. 
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In  this  case  an  application  made  by  the  Ausable  Fork^ 
Electric  Company,  Inc.,  a  company  formed  by  the  officers  of 
the  Kogers  Company,  for  permission  to  construct  an  electric 
plant  in  the  town  of  Jay,  for  approval  of  the  exercise  of  a 
franchise  therefor  received  from  the  town,  and  for  authority 
to  issue  capital  stock  was^  by  order  made  by  this  Commission 
January  27,  119120,  denied. 

This  order  was  based  upon  the  Opinion  of  Commissioner 
Fennell  which,  while  denying  the  application  to  exercise  an 
unlimited  franchise^  indicated  that  under  a  franchise  limited 
to  business  done  by  the  J.  &  J.  Rogers  Company,  at  the  time 
of  the  construction  of  the  transmission  line  of  the  Northern 
Adirondack  Power  Company  to  Ausable  Forks,  might  be 
proper. 

When  this  Opinion  came  before  the  Commission  for 
action,  it  was  careful  not  to  bind  itself  as  to  the  propriety  of 
granting  an  application  to  exercise  a  limited  franchise,  and 
the  following  clause  was  added  to  the  Opinion: 

"This  peimisBioii  to  present  such  a  limited  franchise  is  not  to  be 
regarded  as  an  ezpreeBion  of  opinion  at  this  time  by  this  Commission 
that  consent  to  exercise  such  limited  franchise  will  necessarily  be 


given." 


Following  the  order  both  parties  filed  petitions  for  a 
rehearing,  and  the  Ausable  Forks  Electric  Company,  Inc., 
made  application  in  the  alternative  for  permission  to  exercise 
a  limited  franchise  along  the  lines  referred  to  in  Commis- 
sioner Fennell's  Opinion.  A  limited  franchise  was  thereafter 
obtained  from  the  Town  Board  of  the  Town  of  Jay,  and  is 
before  the  Commission  in  the  proceeding. 

A  rehearing  was  had  and  evidence  given  by  both  parties. 
The  question  is  now  fairly  up  for  decision  as  to  whether  this 
limited  franchise  restricting  the  operations  of  the  petitioner 
to  the  electric  lighting  business  done  by  the  J.  &  J.  Rogers 
Company,  at  the  time  of  the  construction  of  the  transmission 
line  of  the  Northern  Adirondack  Company  in  1912,  should 
be  approved. 
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The  facts  underlying  this  dispute  have  been  frequently 
considered.  They  are  detailed  in  the  Opinion  rendered  by 
this  Commission  In  the  Matter  of  the  Application  of  the  Paul 
Smith's  Electric  Light  and  Power  and  Bailroad  Company 
for  permission  to  exercise  franchises  in  this  town  of  Jay, 
in  case  No.  4416  (IV  Public  Service  Commission,  Second 
District,  Eeports  370),  in  the  Opinion  of  Commissioner 
Fennell  in  this  case,  in  the  Opinion  of  Mr.  Justice  Rudd,  in 
Public  Service  Commission,  Second  District  v.  J.  dc  J. 
Rogers  Company,  the  Northern  Adirondack  Power  Company, 
108  Misc.  711,  and  in  the  Opinion  of  the  Appellate  Division 
in  the  same  case,  184  App.  Div.  705.  It  seems  to  be  neces- 
sary to  refer  to  some  of  these  facts  again  in  this  connection. 

The  unincorporated  village  of  Ausable  Forks  contains  a 
population  of  about  2100  people,  situated  on  both  sides  of  the 
Ausable  river  where  that  stream  separates  the  town  of  Black 
Brook  in  Clinton  county  from  the  town  of  Jay  in  Essex 
county.  A  substantial  portion  of  the  village  lies  on  either 
side  of  the  river. 

By  far  the  principal  activity  in  the  village  is  that  of  the 
J.  &  J.  Sogers  Company,  which  it  is  alleged  in  the  petition 
owns  about  150  buildings  outside  of  its  plant.  This  company 
transacted  a  business  amounting  approximately  to  $1,080,000 
gross  per  year  prior  to  1918  and  the  present  highly 
increased  price  of  paper.  It  is  therefore  natural  and 
necessary  that  the  interests  of  the  J.  &  J.  Rogers  Company 
are  very  largely  identified  with,  and  in  a  measure  indistin- 
guishable from,  the  interests  of  the  village,  and  it  is  very 
natural  that  its  desires  and  wishes  should  be  followed  and 
reflected  in  the  desires  and  wishes  of  most  of  the  inhabitants. 

In  the  year  1911  this  Northern  Adirondack  Power  Com- 
pany, which  was  then  named  the  Keeseville  Electric  Com- 
pany, obtained  a  franchise  and  consent  of  this  Commission 
to  operate  in  the  town  of  Jay,  on  the  south  side  of  the 
Ausable  river.  In  the  next  year  it  obtained  similar  rights  to 
operate  in  the  town  of  Black  Brook  on  the  north  side  of  said 
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river.  These  latter  rights  and  franchises  applicable  to  Black 
Brook  it  has  never  exercised,  but  did,  however,  construct  its 
transmission  line  and  commenced  to  and  continued  to  serve 
the  people  on  the  south  Jay  side  of  the  river. 

At  that  time  the  J.  &  J.  Rogers  Company  was  transacting 
an  electric  lighting  business  in  the  village,  most  of  it  without 
compensation  and  much  of  it  for  its  own  benefit,  but  some  of 
the  electric  light  generated  by  it  was  furnished  to  citizens, 
for  which  it  received  the  amount  of  $2700  per  year.  The 
relations  at  the  outset  and  for  a  short  time  thereafter  between 
the  Power  Company  and  the  Bogers  Company  appeared  to 
be  friendly.  They  must  necessarily  have  been  so  as  it 
is  quite  apparent  that  the  Power  Company  would  never  have 
obtained  permission  to  enter  this  village  without  the  consent 
of  the  Bogers  Company  which  was  the  dominant  influence 
there,  and  in  fact  the  franchise  to  operate  on  the  Black 
Brook  side  was  signed  by  Mr.  James  Rogers,  the  president 
of  the  company,  as  one  of  the  town  officers. 

It  can  not  be  found  that  there  is  much  substantiation  in 
fact  for  the  claim  now  made  by  the  Power  Company,  that  it 
was  induced  to  construct  its  transmission  line  to  this  village 
in  the  belief  that  it  was  to  absorb  all  of  the  electric  lighting 
business  there.  The  line  was  apparently  constructed  primar- 
ily to  furnish  power  to  a  proposed  granite  plant  and  works 
of  the  Witherbee  Sherman  Company  with  some  surplus 
power  to  be  furnished  to  the  Rogers  Company.  Correspon- 
dence between  the  president  of  the  Power  Company  and 
officers  of  the  Rogers  Company  in  November  1911,  negative 
the  contention  that  any  understanding  existed  prior  to  the 
construction  of  the  transmission  line,  that  the  entire  electric 
lighting  business  in  the  village  was  to  be  taken  over  by  the 
Power  Company,  or  that  the  enterprise  was  initiated  in 
reliance  upon  any  such  understanding. 

In  a  letter  dated  November  4,  llSll,  from  the  Power  Com- 
pany to  the  J.  &  J.  Rogers  Company,  this  language  was  used : 
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"  We  think  it  best  now  to  go  ahead  with  our  own  transmission  line 
and  we  ought  to  be  ready  for  business  by  the  1st  of  January  as  I  find 
my  wheel  will  be  in  place  about  the  Ist  of  December.  In  this  con- 
nection,  you  will  reooUeet  that  the  writer  offered  about  a  year  ago  to 
take  over  your  lighting  business  at  a  fair  valuation. 

"  In  the  recent  correspondence  we  have  had  with  the  Public  Service 
Commission  r^arding  making  reports  on  the  kilowatt-hour  out-put  of 
our  business  we  had  occasion  to  mention  that  we  expected'  to  commence 
business  in  Ausable  Forics  at  an  early  date  to  which  the  Commission 
replied  that  you  had  written  them  stating  that  you  expected  to  turn 
your  business  over  to  us  shortly.  If  this  is  your  intention  why  not 
make  a  clean  job  of  the  matter  and  for  that  purpose  we  will  make  you 
the  following  offer." 

In  the  answer  to  the  above  letter,  bearing  date  !N'ovember 
8,  1911,  the  J.  &  J.  Rogers  Company  uses  the  following 
language: 

"As  advised  you  by  Mr.  Chahoon  when  you  were  here,  we  discussed 
carefully  your  proposition  to  use  our  power  line  this  coming  winter  for 
conveying  your  power  to  Ausable  Forks,  and  decided  this  would  be 
now  inexpedient  for  reasons  explained  to  you  by  Mr.  Chahoon,  so  that 
we  must  absolutely  decline  to  entertain  this  proposition,  regretting 
that  it  may  possibly  cause  you  some  inconvenience. 

"  In  regard  to  the  electric  lights  in  the  town  of  Jay,  we  advised  the 
Public  Service  Commission  that  we  understood  you  were  coming  In 
here  with  electric  power  and  would  no  doubt  take  over  the  street 
lights  in  some  of  the  houses  in  town. 

*'We  do  not  care  to  sell  our  poles,  wires,  etc.,  in  the  town  of  Jay, 
as  we  need  them  for  use  in  our  own  property. 

''  We  see  no  reason  for  any  friction  in  the  matter  as  we  shall  not  cut 
rates  under  any  circumstances,  for,  as  previously  explained  to  you,  the 
electric  lighting  in  this  town,  on  our  part,  is  a  matter  of  accommoda- 
tion, rather  than  profit  to  us." 

Replying  to  the  above  letter,  the  Keeseville  Company, 
under  date  of  Novemfber  10, 1911,  has  this  to  say: 

"  In  regard  to  the  electric  light  matter,  we  only  wrote  thinking  that 
you  had  changed  your  mind  in  the  matter  and  would  probably  like  to 
dispose  of  your  lines.  We  are  content  with  your  decision.  As  to  my 
reference  to  possible  friction,  my  experience  in  matters  of  this  kind  is 
that  even  where  the  parties  themselves  are  acting  in  harmony,  their 
subordinates  are  apt  to  make  trouble.  I  certainly  did  not  wish  you  to 
infer  that  I  had  a  chip  on  my  shoulder.    As  to  your  rates,  I  do  not 
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even  know  what  they  are  and  we  had  proposed  to  furnish  the  same  rates 
at  Ausable  Forks  as  we  do  elsewhere,  as  I  suppose  the  Commission 
would  require  us  to  do  in  any  event." 

It  is  possible  that  subsequent  to  this  correspondence  some 
understanding  may  have  been  entered  into  between  the  presi- 
dent and  owner  of  the  Power  Company,  now  dead,  and  the 
Rogers  Company  for  taking  over  the  entire  business,  but 
there  is  no  proof  of  that  fact,  and  the  correspondence  quoted 
indicates  that  the  Power  Company  intended  to  construct  its 
transmission  line  in  any  event,  and  did  not  rely  upon  adding 
to  its  revenues  the  lighting  business  then  transacted  by  the 
Rogers  Company. 

In  January,  1912,  this  Commission,  being  advised  that  the 
Rogers  Company  was  transacting  electric  lighting  business, 
made  demand  upon  it  that  it  should  file  a  report  as  required 
by  law.  To  this  demand  that  company  made  a  reply  to  this 
Commission  containing  the  following: 

"  When  the  new  electric  light,  heat  and  power  company  of  Ausable 
Chasm  complete  their  lines,  the  poles  of  which  are  already  sety  we 
expect  to  he  relieved  of  this  outside  business/' 

referring  to  electric  lighting  furnished  to  parties  other  than 
themselves.  Although  there  had  been  no  agreement  between 
the  parties,  the  Rogers  Company  stated  formally  to  this  Com- 
mission, in  response  to  a  demand  that  it  comply  with  the  law 
in  furnishing  reports  required  from  a  company  trans- 
acting an  electric  lighting  business,  that  it  intended  to  go  out 
of  that  business  and  transfer  the  same  to  this  power  company. 
Either  that  was  their  intention  or  else  this  written  stato- 
ment  of  its  officer  was  a  pure  prevarication  for  the  purpose  of 
inducing  this  Commission  to  refrain  from  enforcing  the  law 
compelling  the  company  to  report  on  its  business  transacted 
of  this  nature.  Whatever  may  have  been  their  intention  at 
that  time,  it  shortly  developed  that  instead  of  transferring 
its  business  to  this  power  company  it  was  negotiating  with 
another  company.  The  Paul  Smith's  Electric  Light  and 
Power  and  Railroad  Company  which  had  several  power 
stations  and  transmission  lines  in  Franklin  counly  and  a 
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power  plant  at  Union  Falls  in  the  town  of  Black  Brook,  in 
1913  entered  into  a  contract  with  the  Rogers  Company  to 
furnish  electric  current. 

Its  transmission  line  was  constructed,  heing  completed  in 
October,  1913,  to  the  village  of  Ausable  Forks.  It  entered 
that  community  from  the  opposite  direction  from  that  of  the 
Northern  Adirondack  Power  Company's  line  and  the  trans- 
mission distance  was  somewhat  longer.  In  addition  to  fur- 
nishing power  to  the  Rogers  Company,  it  obtained  a  fran- 
chise, which  it  has  ever  since  exercised,  for  furnishing  electric 
light  commercially  and  for  street  lighting  on  the  Black  Brook 
side  of  the  river. 

We  have,  therefore,  already  in  this  small  community  a 
condition  where  two  electric  lighting  companies  are  in  opera- 
tion. Instead  of  transferring  its  electric  lighting  business  to 
the  Northern  Adirondack  Power  Company,  the  Rogers  Com- 
pany attempted  to  transfer  it  to  the  Paul  Smith's  Company. 
The  latter  company  made  application  to  this  Commission  for 
permission  to  exercise  franchises,  which  permission  was 
granted  as  to  the  Black  Brook  side,  but  was  denied  as  to  the 
Jay  side  of  the  river,  for  the  reason  that  it  came  within 
improper  competition  with  the  Northern  Adirondack  Power 
Company  which  had  constructed  its  line.  The  reason  that 
this  protection  was  extended  by  this  Commission  is  stated 
by  Commissioner  Irvine  in  his  Opinion  in  that  case  as 
follows: 

''The  expensive  transmission  line  from  Ausable  Chasmi  as  well  as 
the  viUage  system,  in  part  at  least,  was  built  then  with  an  under- 
standing on  both  sides  that  the  Northern  Adirondaxdc  Power  Company 
would  not  encounter  the  competition  of  the  Rpgers  Company.  Should 
this  enterprise  on  the  part  of  the  Northern  Adirondack  Power  Com- 
pany, carried  out  lawfully  and  apparently  in  good  faith,  be  frustrated 
by  the  Rogers  Company  transferring  its  rights  to  the  present  applicant? 
The  Paul  Smith's  Company  built  its  line  and  made  its  purchase  from 
the  Rogers  Company  with  knowledge  or  notice  of  the  rights  of  the 
Northern  Adirondack  Power  Company.  If  it  had  applied  to  this  Com- 
mission before  it  completed  the  purchase,  as  it  should  have  done, 
for  an  approval  of  the  transfer,  it  would  have  been  met  with  the  fact 
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that  the  Northern  Adirondack  Power  Company  was  already  in  the 
lawful  exercise  of  a  franchise  in  Jay,  and  that  its  lines  had  been 
constructed  under  the  well  founded  belief,  if  not  agreement,  that  it 
would  not  encounter  opposition  from  the  proposed  vendors.  The  case 
of  the  Paul  Smith's  Company  is  rendered  no  stronger  by  its  taking  over 
the  property  without  the  consent  of  this  Commission,  and  by  operation 
for  so  long  a  period  without  the  approval  by  this  Commission  of  any 
franchise. 

"Some  attempt  was  made  at  the  hearing  to  throw  doubt  upon  the 
ability  of  the  Northern  Adirondack  Power  Company  to  furnish  proper 
service  in  Jay.  The  evidence,  however,  shows  that  it  has  facilities  for 
any  service  that  is  likely  to  be  there  required."  (IV  P.  S.  C.  2nd  D. 
Reports  376) 

After  this  denial  of  the  application  of  the  Paul  Smith's 
Company  by  this  Commission,  the  Rogers  Company  con- 
tinned  to  itself  perform  the  electric  lighting  service.  This 
was  in  violation  of  law.  An  amendment  to  the  statute  per- 
mitting the  transaction  of  such  business  by  a  corporation  of 
this  nature  was  passed  by  the  Legislature  but  vetoed  by  the 
Governor.  The  Northern  Adirondack  Power  Company  now 
evidently  attempted  to  fight  back. 

Application  was  made  to  the  Attorney-<jeneral  to  dissolve 
the  Sogers  Company,  on  the  ground  it  was  doing  business  in 
violation  of  law.  The  Attorney-General  decided  that  unless 
it  ceased  doing  such  business,  action  should  be  brought  to  for- 
feit its  charter.    It  continued. 

The  Attorney-CJeneral  then  stating  that  the  action  pro- 
posed being  in  the  nature  of  capital  punishment,  which  would 
result  in  the  destruction  of  a  corporation  which  was  doing  a 
very  large  business,  of  which  the  electric  lighting  business 
was  a  very  small  percentage,  recommended  to  this  Commis- 
sion that  action  be  brought  under  section  74  of  the  Public 
Service  Commissions  Law  to  stop  the  further  illegal  trans- 
action of  this  lighting  business  by  the  Rogers  Company. 
Action  was  accordingly  brought  and  judgment  entered  by  the 
Supreme  Court  and  affirmed  by  the  Appellate  Division, 
directing  the  cessation  by  the  Rogers  Company  of  the  electric 
lighting  business. 
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After  the  decision  in  that  case  at  special  term,  and  pending 
the  appeal,  this  petitioner  was  incorporated  by  officers  of  the 
Rogers  Company  for  the  purpose  of  further  continuing,  if 
the  appeal  proved  unsuccessful,  the  attempt,  under  the  form 
of  a  new  corporation,  to  continue  the  electric  lighting  busi- 
ness and  to  prevent  the  Northern  Adirondack  Power  Com- 
pany from  succeeding  thereto  in  the  town  of  Jay.  On  Janu- 
ary 1,  1919,  pursuant  to  said  judgment  of  the  Supreme 
Court  the  Rogers  Company  ceased  to  do  electric  lighting 
business,  and  at  the  expenditure  of  additional  capital  the 
Northern  Adirondack  Power  Company  arranged  to,  and 
thereafter  did  supply,  the  former  customers  of  the  Rogers 
Company. 

It  is  claimed  that  the  Power  Company  renders  inadequate 
service.  This  claim,  as  has  already  been  noted,  was  some- 
what discussed  by  Commissioner  Irvine  in  the  Paul  Smith's 
case.  It  is  quite  apparent  that  a  company  serving  a  limited 
locality,  a  part  only  of  a  community  of  2100  inhabitants, 
can  not  be  expected  to  .make  a  capital  investment  to  render 
absolutely  perfect  service.  At  times  there  have  been  breaks 
and  intermissions  in  the  service  rendered.  Whatever  defects 
exist  in  a  plant  or  line  which  can  be  remedied  should  be 
corrected.  In  fact  recommendations  have  been  made  by  an 
inspector  of  this  Commission  looking  to  improvement  of  this 
plant  so  as  to  perform  adequate  service. 

A  proceeding  is  now  pending  based  upon  complaints  as  to 
service  before  this  Commission  which  should  result  in  the 
correction  of  whatever  improper  situation  exists  in  the  con- 
struction of  these  lines  or  the  transmission  of  current  through 
them.  These  complaints  have  been  numerous,  but  following 
the  lead  of  the  Rogers  Company  there  has  been  a  very  active 
attack  on  this  company.  It  is  not  entirely  clear  that  all  of 
the  complainants  wish  to  have  the  service  improved  by  this 
company.  There  is  indication  that  as  to  some  of  them  the 
remedy  desired  is  not  an  improvement  of  service  but  the 
removal  of  this  company  entirely  from  the  scene  and  the 
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substitution  of  the  Rogers  Company  or  its  subsidiary  cor- 
poration in  its  place. 

These  complaints  are  not  always  consistent.  For  instance, 
it  is  urged  in  the  brief  here  that  the  power  furnished  in  the 
day  time  becomes  inadequate  at  night,  evidently  upon  a 
theory  that  the  turning  on  of  the  lighting  system  reduces  the 
voltage.  In  the  proceeding,  upon  the  complaint  as  to  the 
service,  it  was  testified  to  that  the  power  was  better  after  the 
lights  were  turned  on  in  the  evening  than  in  the  day  time, 
based  upon  the  theory  that  more  attention  was  given  to  the 
machinery  at  the  time  when  there  was  a  substantial  demand 
upon  it  than  during  the  day  time  when  there  were  but  few 
people  using  the  current. 

These  claims  of  course  contradict  each  other,  and  they  are 
merely  cited  here  to  show  that  the  attitude  toward  this  com- 
pany reflecting  as  it  does  the  antagonism  of  the  Bogers  Com- 
pany, which  many  of  the  community  loyally  support,  leads 
to  some  extent  to  an  exaggeration  in  the  statements  of  their 
grievances.  Defects  in  service  should  be  and  must  be 
remedied,  and  undoubtedly  will  be  corrected  in  the  proceed- 
ing now  pending  for  that  purpose.  It  is  not  proper  to  permit 
a  third  lighting  company  to  operate  in  this  small  village  still 
further  subdividing  revenues,  which  may  result  in  destroying 
financially  a  company  already  legally  upon  the  scene  of 
operations. 

It  is  unfortunate  that  the  friendliness  between  the  Rogers 
Company  and  this  power  company,  which  existed  at  the  out- 
set, did  not  continue.  It  is  suggested  throughout  this  case 
in  the  evidence  and  in  the  briefs  of  counsel  that  the  Rogers 
Company  has  a  selfish  motive;  that  it  wishes  to  obtain  the 
control  of  all  water  power  on  the  Ausable  river ;  that  the  only 
remaining  ownership  there  other  than  its  own  is  that  of  this 
power  company,  and  Mrs.  Powers  its  owner;  and  that  it 
hopes  by  injuring  the  standing  and  limiting  the  revenues, 
and  therefore  the  value,  of  the  property  of  this  power  com- 
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pany  to  purchase  at  a  price  less  than  their  value  its  rights 
on  this  stream. 

Manifestly  the  commercially  proper  and  economical  thing 
to  do  is  for  the  Rogers  Company  to  acquire  these  powers,  and 
Commissioner  Carr  spent  many  days  and  took  much  pains  to 
arrange  for  a  sale  and  to  procure  an  option  from  the  Power 
Company.  He  encouraged  it  to  spend  several  thousand  dol- 
lars to  perfect  its  titles  in  order  to  transfer  a  marketable, 
unclouded  title,  yet  after  all  this  eflFort,  with  the  actual  or 
apparent  acquiescence  of  the  Rogers  Company,  the  latter 
at  the  end  concluded  not  to  purchase. 

Commissioner  Fennell  again  undertook  the  task,  and 
although  encouraged  to  some  extent  by  the  parties  met  with 
failure. 

Evidence  was  given  of  the  destruction  by  the  Rogers  Com- 
pany of  a  dam  upon  a  water  power  jointly  owned  by  them- 
selves and  Mrs.  Powers.  This  is  given  as  evidence  of  another 
act  tending  to  depreciate  the  value  of  the  property  of  the 
owner  of  this  power  company  and  to  discourage  her  from 
further  contest,  all  in  the  ultimate  hope  of  obtaining  her 
property  at  less  than  its  actual  value. 

These  matters  are  strongly  urged  upon  the  attention  of  this 
Commission,  but  they  merely  go  to  the  motive  of  the  Rogers 
Company,  which  is  not  material  here.  Whether  or  not  they 
are  attempting  to  depreciate  the  value  of  the  other  power 
rights  on  the  Auisable  river  with  the  purpose  of  ultimate 
acquisition  at  as  low  a  price  as  possible  can  not  and  should 
not  affect  this  decision,  and  their  alleged  motive  is  given  no 
weight  in  arriving  at  a  conclusion. 

It  is  unfortunate  that  the  attitude  for  many  years  between 
the  Rogers  Company  and  this  public  utility  company,  which 
might  to  a  great  extent  have  been  helpful  to  each  other, 
should  be  full  of  hostility  instead  of  friendliness  and  mutual 
aid  and  support,  but  the  fact  remains  that  this  condition 
exists  and  has  existed  in  great  intensity  for  many  years.    It 
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is  brought  into  the  record  here  by  both  sides,  but  it  has  no 
place  in  this  decision. 

Brushing  aside  these  many  collateral  contentions  which 
have  been  submitted  to  us,  the  position  is  comparatively 
plain,  and  our  duty  is  simple.  Already  two  lighting  com- 
panies occupy  the  streets  and  public  places,  and  fumidh  elec- 
tric light  and  power  to  this  small  community.  The  public 
activities  are  divided  by  the  Ausable  river.  It  is  now  sought 
to  introduce  a  third  company  to  exercise  a  franchise  along 
limited  lines  but  including  all  the  electric  lighting  that  was 
furnished  in  1912  by  the  Eogers  Company  which  is  a  large 
proportion  of  the  commercial  electric  lighting  of  the  com- 
munity. There  is  no  public  necessity  for  a  third  company. 
If  defective  service  is  rendered  it  should  be  improved;  but 
the  rights  of  the  company  should  not  be  forfeited,  and  the 
value  of  securities  issued  by  authority  of  this  Commission 
destroyed  or  impaired. 

If  any  portion  of  the  fire  fighting  apparatus  of  the  village, 
operated  by  electricity,  is  not  usable  in  connection  with  the 
line  of  the  power  company,  it  should  if  necessary  for  proper 
protection  from  fire,  be  adjusted  so  as  to  be  so  usable. 

The  application  to  exercise  the  franchise  now  presented 
should  be  denied,  and  the  applications  of  both  parties  to 
reopen  the  order  made  herein  January  27, 1920,  shoul3,  after 
the  rehearing  which  has  now  been  had,  also  be  denied. 

It  follows  that  the  prayer  of  the  original  petition  in  this 
case  for  authority  to  issue  capital  stock,  should  also  be 
denied. 

All  concur. 
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Petition  or  Complaint  of  New  York  State  Railways  under 
subdivision  1,  section  49,  Public  Service  Commissions 
Law  and  section  181,  Railroad  Law,  for  permission  to 
increase  passenger  fares  in  the  city  of  Rochester;  under 
section  29,  Public  Service  Commissions  Law,  for  permis- 
sion to  put  in  effect  new  tariff  on  short  notice ;  under  sec- 
tion 53-,  Public  Service  Commissions  Law,  for  permission 
to  exercise  fare  right  under  amendment  of  city  franchises. 
[Case  No.  7661.] 

1.  On  an  application  by  the  New  York  State  Railways  to  increase 
fares  in  the  city  of  Rochester  the  evidence,  whUe  lacking  in  some 
Respects  in  detail  was  found,  presuming  all  doubtful  points  most 
strongly  against  the  applicant,  to  require  the  establishment  of  a  cash 
fare  of  7  cents. 

2.  Charges  for  depreciation  should  be  based  on  the  probable  service- 
able life  of  the  property  rather  than  on  a  percentage  of  revenue. 

3.  Where  because  of  franchise  restrictions  a  street  railroad  company 
has  for  several  years  been  unable  properly  to  maintain  its  property,  in 
calculating  future  operating  expenses  the  deferred  maintenance  was 
spread  over  a  period  of  three  years. 

4.  The  application  of  the  street  railroad  company  for  authority  to  seU 
ten  tickets  for  65  cents  at  certain  points  in  the  city  was  denied, 
and  the  company  was  required  to  permit  the  sale  by  conductors 
of  four  tickets  for  26  cents.  Commissioners  Irvine  and  Barhite 
dissenting.  ■  . 

Decided  August  24,  1920. 

Appecurancea : 

Harris,  Beach,  Harris  £  Maison  (by  W.  A.  Matson), 
Rochester,  as  attorneys  for  petitioner. 

/•  F.  HamiUon,  Eochester,  as  President,  /.  If.  Joel,  Roch- 
ester, as  general  auditor,  and  B.  E.  Wilson  as  general  pass- 
enger agent,  Rochester,  of  petitioner. 

Charles  L,  Pierce,  Corporation  Counsel,  for  the  City  of 
Rochester. 

Charles  B.  Barnes,  as  Commissioner  of  Railways  of 
Rochester* 
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Ibvine,  Corrvmissumer: 

The  New  York  State  Railways  asks  permission  to  increase 
passenger  fares  in  the  city  of  Rochester  from  ^  cents  to  7 
cents  with  universal  free  transfers  and  provision  for  tickets 
to  be  sold  10  for  ©5  cents. 

A  somewhat  similar  application  was  made  in  case  No. 
6090  wherein  increases  from  5  cents  to  6  cents  were  sought 
not  only  in  Rochester  but  in  other  cities  and  villages.  The 
proceeding  so  far  as  related  to  Rochester  came  to  an  end 
because  of  a  writ  of  prohibition  forbidding  the  Commission 
to  proceed,  issued  in  the  much  cited  case  of  Quinby  against 
Pvhlic  Service  Commisswn,  228  N.  Y.  244.  The  ground  of 
this  writ  was  that  certain  provisions  restricting  rates  in 
Rochester  to  5  cents  a  mile  were  contained  in  franchises 
granted  by  the  city  to  the  applicant's  predecessors  and  that 
the  Legislature  had  not  delegated  to  the  Commission  author- 
ity to  permit  rates  in  excess  of  such  franchise  restrictions. 

July  24,  1920,  an  order  was  entered  by  the  Supreme  Court 
in  the  Qumby  case,  modifying  the  writ  therein  allowed  by 
adding  thereto  the  following  clause: 

Nothing  herein  contained  shall  prevent  or  prohibit  the  Public  Service 
CommisBion  of  the  State  of  New  York  for  the  Second  District,  from 
deliberating  upon  and  increasing  rates  of  fare  to  be  charged  by  New 
York  State  Railways  in  the  city  of  Rochester,  if  or  whenever  the 
Common  Council  of  the  City  of  Rochester  shall  by  ordinance  duly 
passed,  waive  or  modify  the  contract  or  franchise  limitations  or  agree- 
ments whereby  the  rate  of  fare  in.  the  city  of  Rochester  is  limited  to 
five  cents  per  passenger. 

By  ordinance  approved  by  the  Mayor  July  27,  1920,  the 
city  has  enacted  as  follows : 

§  1.  AH  contracts  and  franchise  agreements  in  efTect  now  or  prior 
to  July  16th,  1920,  between  the  City  of  Rochester  and  New  Yoik 
State  Railways,  wherein  or  whereby  the  fare  which  the  New  York 
State  Railways  might  charge  in  the  city  of  Rochester  was  limited  to 
five  cents,  are  waived  for  the  specific  purpose  of  giving  the  Public 
Service  Commission  right  and  jurisdiction  to  entertain  a  petition  of 
New  York  State  Railways  arising  for  an  increase  of  fare  to  seven 
cents   with   universal    free   transfers   and   ten   tickets  for   sixty-five 
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cents;  to  deliberate  and  conduct  all  necessary  proceedings  thereupon 

and  thereunder  and  grant  such  increase  in  fare. 

S  2.  This  waiver  is  for  and  during  the  pleasure  of  the  Common 
Council  of  the  City  of  Bochester  only,  and  may  be  rescinded  and 
revoked  at  any  time  by  proper  ordinance  or  other  act  duly  passed  at  a 
regular  meeting  or  special  meeting  called  to  consider  the  matter. 

July  28,  1920,  the  present  petition  was  filed  with  the 
Commission.  At  the  hearing  held  in  Albany  August  5th, 
besides  the  applicant  there  were  no  appearances  except  Mr. 
Charles  L.  Pierce,  Corporation  Counsel,  for  the  City  of 
Rochester,  and  the  city  did  not  oppose  the  granting  of  the 
application.  The  legal  obstacles  to  such  an  application  hav- 
ing been  removed  by  the  proceedings  above  mentioned  it 
becomes  the  duty  of  the  Commission  to  make  a  determina- 
tion upon  the  merits. 

In  case  No.  7340,  a  proceeding  instituted  by  the  Commis- 
sion on  its  own  motion  to  inquire  into  the  adequacy  of  the 
service  rendered  by  the  applicant  in  the  city  of  Rochester,  a 
thorough  investigation  was  made  into  the  financial  affairs  of 
the  applicant  in  so  far  as  the  Rochester  system  and  opera- 
tion were  concerned  and  embracing  the  period  of  operations 
down  to  the  close  of  1919.  The  evidence,  record,  docu- 
ments, and  reports  made  to  the  Commission  by  its  own 
officers  considered  in  that  case  are  in  evidence  in  the 
present  case.  In  addition  we  have  evidence  on  the  same 
subject  covering  the  period  from  January  1  to  June  30, 1920. 
The  additional  evidence  was  apparently  hastily  prepared  and 
lacks  so*  much  in  detail  that  it  affords  no  basis  for  an  accurate 
determination  of  the  needs  of  the  company  under  present 
conditions.  It  happens,  however,  that  by  adopting  mini- 
mum figures  and  indulging  presumptions,  where  evidence  is 
lacking  or  inadequate  against  the  interests  of  the  company 
the  conclusion  is  unavoidable  that  the  claim  of  the  company 
is  well  founded.  Detailed  determinations  made  must  be 
considered  in  the  light  of  these  circumstances,  that  is  to  say, 
findings  in  relation  to  operations  since  December  81,  l|ftl9, 
are  not  based  on  complete  information,  and  should  not  be 
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considered  as  binding  the  Commission,  the  company,  or  the 
public  in  future  investigations  involving  a  consideration  of 
these  matters. 

In  the  case  relating  to  service  [No.  7840]  it  was  ascer- 
tained that  the  actual  deficit  for  the  year  1919  in  the  city 
5  cent  fare  zone  was  $643,171.86.  There  are  certain  lines 
essentially  urban  in  the  character  of  travel  but  extending 
outside  the  city  limits  to  Lake  Ontario  or  Irondequoit  bay. 
For  reasons  stated  in  the  Opinion  of  Commissioner  Barhite 
in  the  service  case  these  should  properly  be  considered  a  part 
of  the  city  sy«tem.  On  these  the  1919  deficit  amounted  to 
$80,443.45.  Interurban  lines  lead  from  Rochester  to  Sodus 
Point,  and  from  Rochester  to  Geneva.  Arriving  at  the 
results  in  the  service  case  there  was  credited  to  city  operli- 
tions  5  cents  on  each  passenger  carried  on  interurban  cars 
into  or  out  of  the  city  of  Rochester,  and  the  interurban 
service  was  charged  with  a  due  proportion  of  the  city  opera- 
ting expenses.  This  operation  showed  a  deficit  of  $209,- 
317.48.  For  the  purpose  of  this  case  we  «hould  not  start 
with  the  deficits  above  stated  as  these  are  corporate  deficits 
after  deduction  of  interest  and  other  items  from  income. 
The  actual  operating  results  were  as  follows: 


aty 

5  cent  aone 

Suburban 

Interurban 

Total 

Roebesler 

lines 

OperaHno  Income: 
Rftihray  operating  revenues. . 
Railway  operating  expenses. . 

DoUart 
3,80S.3ft7.32 
3.795.501.14 

DoUara 
173.560.41 
170.191.17 

DoUara 
533.595.01 
510.175.98 

DoOan 
4.515.512.74 
4,475.868.29 

Net  revenue,  railway  opera- 
tion  

12,866.18 

3.860.24 

23.419.03 

39,644.45 

Auxiliary    operations,    reve* 
nues 

4.826.23 
5.388.35 

4,826.23 

Auxiliary      operations,      ex- 
peoMs 

5.388.85 

Net  revenue,  auxiliary  opera- 
tions  

*6et.lM 

*seB.iM 

Net  operating  revenue 

12,856.18 

2.807.12 

23,419.03 

89.082.33 

I'axei 

245,873.14 

11.764.69 

72,853.17 

330.481.00 

operating  income 

*ta3,ote.oe 

*8,947.67 

*4»,4S4.14 

*i91, 398.67 

«  Denotes  deadts. 
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The  operating  expenses  above  stated  are  not  the  actual 
expenses  incurred  by  the  company  in  1919.  Depreciation 
had  been  charged  by  taking  oertain  percentages  of  gross 
income.  This  was  deemed  an  improper  basis  and  the  depre- 
ciation accounts  were  readjusted  and  based  on  the  estimated 
life  of  the  property.  There  is  nothing  exact  in  any  method 
yet  proposed  of  calculating  depreciation,  but  certainly  a 
proper  charge  bears  a  definite  relation  to  the  life  of  the 
property,  and  bears  no  definite  relation  to  gross  income. 
The  method  of  adjustment  in  the  former  case  is  followed 
herein. 

It  was  found  that  there  was  a  large  amount  of  deferred 
maintenance  and  deferred  replacements.  In  other  words,  the 
company  had  devoted  to  maintenance  and  replacem«[its  not 
what  was  necessary  to  maintain  the  property  in  suitable  con- 
dition but  what  its  revenues  had  enabled  it  to  expend.  The 
deferred  maintenance  for  1(919  was  included  as  an  operating 
expense  in  determining  what  the  operating  expenses  should 
be.  A  much  less  but  still  considerable  item  of  deferred 
maintenance  was  attributable  to  1917  and  1918.  This  was 
spread  over  a  period  of  three  years.  This  is  certainly  a  just 
method.  Undoubtedly  the  City  of  Rochester  has  realized 
that  its  street  car  service  was  rapidly  deteriorating  because 
of  inability  properly  to  maintain  it  on  the  revenues  developed 
by  a  5  cent  fare,  and  a  restoration  of  good  service  was  the 
controlling  motive  in  waiving  the  franchise  restriction.  If 
the  restriction  had  not  existed  in  1917  when  the  6  cent  fare 
was  sought,  and  had  a  6  cent  fare  then  been  established  it 
probably  would  have  enabled  the  company  to  make  the  expen* 
ditures  necessary  to  keep  the  plant  in  good  condition.  It  can 
only  be  restored  to  good  condition  by  proper  maintenance 
from  now  on,  including  a  recoupment  of  the  maintenance 
deferred  since  1917.  For  the  benefit  of  the  many  who  have 
had  no  occasion  to  familiarize  theonselves  with  such  matters 
it  may  be  stated  that  maintenance  and  replacements,  as  dis- 
tinguished from  extensions,  betterments,  and  other  new  con- 
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struetion,  must  be  paid  out  of  revenues  and  can  not  be 
permanently  capitalized. 

In  May  of  this  year  the  company  was  confronted  by  a 
demand  for  increased  wages.  The  affair  took  the  course 
unfortunately  so  common  of  late,  a  strike  (which  tied  up  the 
system  for  three  days),  an  arbitration,  and  an  award  of 
higher  wages.  As  usual,  the  public  is  the  ultimate  sufferer 
although  it  must  not  be  inferred  that  the  Commission  enter- 
tains or  implies  any  criticism  of  the  arbitrators  or  deems 
the  award  excessive.  If  it  thought  the  present  wages  high 
beyond  reason  it  would  treat  them  as  it  has  on  other  occasions 
treated  exorbitant  salaries  or  other  unreasonable  operating 
expenses,  and  reduce  them  to  what  should  be  deemed  reason- 
able for  the  purpose  of  determining  rates.  We  have  abso- 
lutely no  basis  in  the  evidence  to  determine  how  much  the 
increased  wages  will  amount  to  in  the  course  of  a  year  or  for 
any  other  period.  We  have  an  income  statement  for  the  first 
six  months  of  1920,  and  also  one  for  May  and  June.  The 
new  wages  were  made  retroactive  to  May  1st,  but  as  already 
stated  there  were  three  days  in  May  when  the  road  did 
not  operate.  The  accounts  presented  show  the  operating 
expenses  as  a  single  item.  If  we  consider  that  all  expenses 
except  wages  were  the  same  in  May  and  June  as  for  the 
preceding  four  months,  and  allow  for  the  three  days  when 
the  road  did  not  operate,  the  increase  in  wages  for  one  year 
would  be  indicated  by  $260,102:  this  figure  is  impossible. 
The  wages  of  motormen  and  conductors  were  increased  one- 
third.  These  wages  amounted  in  1919  on  the  Eochester 
5  cent  zone  lines  to  $937,951.18.  This  would  indicate  an 
increase  for  motormen  and  conductors  alone  of  $312,(>50« 
There  is  evidence  that  there  has  already  been  an  increase  in 
service  amounting  to  from  10  to  16  per  cent,  but  we  have 
no  information  as  to  when  this  b^an.  Wages  of  other 
employees  were  also  increased,  but  we  have  no  evidence  as  to 
the  amount,  and  inquiry  on  the  hearing  failed  to  elicit  the 
information.     When  asked  the  range  of  increase  of  other 
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wages  the  only  answer  was  "  They  vary  so.  The  minimum 
is  around  56  centa.'^  We  do  not  know  what  they  were 
before.  The  company  in  its  petition  states  the  aggregate 
increase  per  annum  as  $641,117.  Without  any  more  defi- 
nite information  we  can  not  allow  more  than  the  ascertained 
increase  for  motormen  and  conductors  $312,650,  although 
we  know  the  actual  amount  must  be  much  greater. 

The  company  proposes,  if  this  application  is  granted, 
immediately  to  increase  its  service  and  to  add  about  20  per 
cent  over  that  now  existing.  An  estimate  has  been  sub- 
mitted of  the  increased  expense  due  to  this  increase  in 
service.  Some  small  items  in  this  estimate  may  be  subject 
to  criticism,  but  they  would  not  in  the  aggregate  amount  to 
$10,000  a  year.  The  total  idcrease  indicated  is  abofat 
$480,000. 

The  company  has  submitted  estimates  of  revenue  under 
different  rates  of  fare.  The  7  cent  rate  is  the  only  one  that 
need  be  considered.  This  estimate  is  based  on  a  considera- 
tion of  what  has  actually  happened  in  the  way  of  decreased 
travel  and  increased  growth  in  about  one  hundred  communi- 
ties. It  indicates  an  increased  revenue  of  $1,187,048.  We 
are  here  dealing  with  a  factor  of  great  uncertainty.  Aver- 
ages can  never  be  applied  exactly  to  single  cases.  CJenerally 
an  increase  in  rates  has  been  followed  by  a  decided  reduc- 
tion in  the  number  of  passengers.  In  a  few  cases  it  has  been 
followed  by  an  actual  increase.  It  can  not  be  assumed  that 
the  number  of  passengers  actually  increased  because  of  the 
higher  fare.  Other  causes  generally  local  and  often  obscure 
affect  the  result.  For  the  present  purposes  we  accept  the 
company's  estimate  not  because  we  believe  that  it  will  very 
closely  approximate  the  actual  result,  but  because  on  the 
whole  no  better  basis  is  attainable.  The  fact  being  indis- 
putable that  the  5  cent  fare  is  and  for  several  years  has  been 
inadequate  to  yield  sufficient  revenue  to  permit  good  service, 
to  say  nothing  of  a  fair  return  to  investors,  we  reach,  with 
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the  explanations  and  qualifications  above  mentioned,  a  fore- 
oast  of  the  results  for  one  year  of  a  7  cent  fare  in  the  city 
zone  alone. 

Opentins  revenue,  1919 93,808,367 

Inoreuedue  to  additiouil  fue 1 .187,048 

ToUl  operatrng  reveoue •4,996,406 

Operstinc  egpenaee,  1919 93,799,601 

InoreMed  ^ 


312,650 
InoreMe  due  to  new  aervioe 480,000 


Total  operating  estpenaes 84,509, 161 

operating  rereoue 9403,264 

Taws 246,873 

Opvatinc  ineome 9167,381 

To  this  operating  income  of  $157,381  should  be  added 
non-operating  income  of  about  $10,000,  and  against  this  sum 
of  $167,000  there  are  fixed  charges  of  about  $420,000.  The 
rate  of  return  should,  however,  be  calculated  on  a  sum  not 
greater  than  $167,000.  According  to  present  interest  rates 
no  less  rate  than  8  per  cent  should  be  considered.  This  yields 
8  per  cent  on  a  trifle  more  than  $2,000,000.  For  the  pur- 
poses of  this  case  the  city  stipulated  that  the  value  of  the 
Rochester  system  might  be  taken  as  $17,500,000.  Were  it 
necessary  to  enter  into  the  value  we  could  hardly  accept  this 
stipulation  as  binding  on  the  Commission  or  the  public.  The 
Bochester  system  embraces  about  130  miles  of  track,  and  the 
value  of  the  system  on  any  basis  must  be  several  times 
$2,000,000. 

We  have  considered  the  city  system  alone  for  lack  of  ade- 
quate information  as  to  the  new  factors  in  the  suburban  lines 
and  the  allocable  revenues  and  expenses  of  the  interurban. 
We  have  presented  the  1919  figures  on  this  part.  Operating 
deficits  were  shown  both  as  to  the  suburban  and  interurban 
operations.  If  we  assume  that  the  revenues  of  the  suburban 
and  interurban  routes  will  be  increased  by  the  entire  40  per 
cent  arising  from  the  increase  in  rates  and  that  expenses 
remain  the  same,  although  we  know  there  has  already  been  a 
lai^e  increase  in  wages,  we  find  a  possible  operating  income 
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attributable  to  those  parts  of  the  system  of  $126,000,  making 
the  entire  gross  income  in  any  way  attributable  to  Rochester 
about  $298,000  or  8  per  cent  on  about  $3,600,000,  another 
figure  manifestly  much  below  the  actual  value. 

It  is  evident,  therefore,  that  under  no  hypothesis  can  the 
7  cent  fare  under  existing  circumstances  or  any  to  be  fore- 
seen in  the  near  future  yield  an  unreasonable  return. 

It  is  proposed  to  sell  10  tickets  for  65  cents.  It  is  impos- 
sible to  estimate  llie  ratio  of  the  resulting  6V^  cent  fares  to 
the  entire  number.  The  presumption  has  again  been  indulged 
adversely  to  the  applicant,  and  the  calculations  have  been 
based  on  cash  fares.  In  this  connection  the  question  is  pre- 
sented as  to  the  proper  method  of  selling  the  tickets.  It  is 
proposed  that  the  conductor  shall  not  sell  them,  but  that  they 
shall  be  placed  on  sale  at  a  number  of  convenient  points 
throughout  the  city.  There  are  objections  to  either  method 
based  on  entirely  different  reasons.  On  the  whole,  to  the 
writer  it  seems  best  at  this  time  to  permit  the  company  to  try 
out  its  proposed  method  without  committing  the  Commission 
to  its  propriety.  Should  adequate  facilities  not  be  provided 
or  should  the  method  result  in  undue  inconvenience  to  the 
public,  the  Oonmiission  would  entertain  a  complaint,  and  act 
upon  the  matter  in  the  light  of  the  experience  so  acquired  and 
of  further  investigation  unincumbered  by  rate  problems. 

A  majority  of  the  Commission  is  of  the  opinion  that  the 
tickets  at  the  rate  of  6^^  cents  each  should  be  sold  in  numbers 
fewer  than  ten,  and  that  they  should  be  purchaseable  from 
conductors.  The  writer  does  not  think  so.  The  use  of  tickets 
sold  at  rates  less  than  the  cash  fare  creates  a  discrimina- 
tion against  the  stranger  and  the  casual  rider  which  has  noth- 
ing substantial  to  commend  it  except  usage  arising  back  in 
times  when  all  kinds  of  discriminations  were  practically  if 
not  theoretically  sanctioned.  While  I  am  not  prepared  to 
say  that  the  practice  should  now  be  prohibited  I  believe  it 
should  not  be  encouraged.  In  the  case  before  us  it  is  evident 
that  unless  a  serious  error  has  been  made  in  estimating 


I 

\ 


508     Public  Ssbvicb  Commission^  Second  Distbiot 

Vol  9, 1020 

operating  expenses  the  full  cash  rate  of  7  cents  will  hardly 
be  sufficient  to  maintain  proper  service,  and  promises  no 
real  return  on  the  investment.  Presumably  the  object  is  to 
carry  regular  passengers  at  a  reduced  rate.  Certainly  such 
passengers  may  reasonably  be  expected  to  provide  them- 
selves in  advance  with  five  days'  supply  of  tickets.  I  might 
elaborate  the  point,  but  have  already  perhaps  said  enough 
to  suggest  the  entire  argument 

Hill;  Kellogg,  and  Van  iKTamee,  Commissioners,  concur 
except  as  to  the  minimum  number  of  tickets  which  passengers 
may  be  permitted  to  purchase  in  order  to  enjoy  the  ticket 
rate  and  as  to  the  method  of  making  the  tickets  available  to 
purchasers.  It  would  seem  that  there  must  be  very  large 
numbers  of  patrons  who  would  be  much  better  aooommo- 
dated  if  tickets  were  sold  in  multiples  of  four  at  the  price 
of  26  cents,  and  also  that  a  constant  source  of  irritation  and 
annoyance  would  probably  be  avoided  by  having  the  tickets 
available  for  purchase  at  all  times  from  conductors  on  the 
cars,  as  well  as  at  the  company's  offices  and  at  the  private 
stores  where  it  proposes  to  have  them  on  sale.  It  is  not  pe]> 
ceivable  how  the  method  of  sale  through  the  conductors  can 
be  disadvantageous  to  the  company,  while  the  corresponding 
convenience  to  the  great  mass  of  public  would  seem  to  be 
quite  important. 

Barhite,  Commissioner,  concurs  in  the  Opinion  of  Irvine, 
Commissioner,  and  believes  that  the  arrangements  proposed 
in  the  petition  with  respect  to  the  minimum  number  of 
tickets  available  to  buyers  and  the  method  of  supplying  them 
should  be  approved. 
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Petition  of  The  New  Yokk  Centbal  Railboad  Company 
under  section  91^  Railroad  Law,  for  an  order  determining 
that  a  change  shall  be  made  in  the  Columbia  turnpike 
existing  bridge  over  its  railroad  in  the  cily  of  Rensselaer. 
[Case  No.  7535.] 

RaUroad  Law,  Mection  91,  Repair%  to  «n#iifiy  $tructure,  A  rail- 
road which  haa  constructed  and  maintained  at  its  original  strength 
a  bridge  over  its  right  of  way  can  not  be  compelled  to  bear  the  whole 
cost  of  altering  and  strengthening  the  structure  where  changed  condi- 
tions of  traffic  make  the  original  structure  unsafe.  The  cost  should 
be  apportioned  under  section  01  of  the  Railroad  Law. 

LiabiUiy  of  State  and  MunioipaUtieB  for  cost  of  olteratiotL  Where 
a  highway  within  the  boundaries  of  a  municipality  has  been  improved 
by  state  funds^  and  subsequently  has  been  turned  over  to  the  munici- 
pality as  a  part  of  its  street  system  as  provided  by  section  172-A  of 
the  Highway  Law,  the  cost  of  altering  and  strengthening  a  bridge  on 
such  highway  over  the  right  of  way  of  a  Railroad  company  should  be 
borne  as  provided  by  subdivision  4  of  section  04  of  the  Railroad  Law 
and  no  part  of  such  expenses  should  be  borne  by  the  funds  of  the  State 
Department  of  Highways. 

Decided  August  24,  1020. 

Appeao'ances: 

Oeorge  H.  WdOcer,  as  attorney,  and  0.  A.  Naren,  as 
Grade  Crossing  Engineer,  Grand  Central  Terminal,  New 
York  city,  for  the  applicant 

Arthur  E.  Rose,  Deputy  Attom^-General,  and  Fromk  A. 
Hermans,  Grade  Crossing  Engineer,  Albany,  for  the  State 
Highway  Commission. 

Arthur  B.  Lamphier,  86  State  street,  Albany,  its  Corpora- 
tion Counsel  for  the  City  of  Rensselaer. 

Ernest  L.  Boothhy,  First  National  Bank  Building,  Albany, 
as  attorney  for  James  J.  Rigney,  property  owner,  who  also 
appears  in  person. 
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Van  Naksb^  Commissioner: 

In  19^10  a  bridge  was  built  under  an  agreement  between 
the  City  of  Rensselaer  and  The  New  York  Central  and  Hud- 
son Biver  Kailroad  Company  carrying  the  so  ealled  Colum- 
bia turnpike  over  the  main  line  tracks  of  the  New  York 
Central  within  the  limits  of  the  city  of  Bensselaer.  This 
turnpike  is  at  present  on  the  main  autCHoiobile  route  between 
Albany  and  New  York  on  the  east  side  of  the  Hudson  riyer, 
and  is  part  of  the  main  route  between  Albany  and  Boston  and 
New  England  points.  The  structure  in  question  replaced  a 
then  existing  bridge  constructed  before  the  enaetment  of 
the  present  grade  crossing  law,  and  was  designed  for  the  con- 
centrated load  caused  l^  a  10^  ton  roller  and  a  uniform 
loading  of  100  pounds  per  square  foot  of  roadway  and  80 
pounds  per  square  foot  of  sidewalk.  It  is  posted  for  8  tons 
which  is  its  figured  capacity  based  on  modem  motor  truck 
construction. 

The  New  York  Central  Railroad  Company  under  secticm 
91  of  the  Railroad  Law  now  brings  a  petition  allying  that 
public  safety  requires  that  the  existing  bridge  shall  be 
changed  and  that  an  alteration  in  the  existing  structure  be 
made  so  as  to  allow  loaded  automobile  trucks  weighing  15 
tons  to  cross  such  bridge  in  safety. 

Under  the  agreement  by  i;diioh  the  now  existing  bridge 
was  constructed,  dated  March  1,  1910,  the  Railroad  com- 
pany agreed  to  construct  the  bridge  and  approaches  and  to 
maintain  the  bridge  structure,  and  the  city  to  maintain  the 
approaches.  The  Columbia  turnpike  has  become  a  part  of 
the  state  highway  system  since  the  construction  of  this 
bridge.  The  company  has  maintained  the  bridge  structure 
in  the  strength  as  originally  designed,  but  the  ev^idence  shows 
that  it  is  not  now  sufficient  to  carry  the  present  heavy  traffic 
due  to  the  heavily  concentrated  loads  of  the  modem  motor 
truck. 

Hearings  were  had  before  Commissioner  Van  Namee  on 
June  9  and  June  2i8,  1900,  at  which  time  evidence  was  intro- 


New  York  Csntsal.  RB.  Co.  611 

No.  588:509 

■ 

duced  showing  that  oa  the  Ist,  2nd,  and  Srd  days  of  JiinOi 
1920,  between  the  hours  of  7  a.  m.  and  7  p.  m.  there  was  an 
average  traffic  over  this  bridge  of  1161  automobiles,  of  which 
72  were  motor  trucks,  many  of  which,  loaded,  weighed  as 
high  as  15  tons.  The  evidence  shows  that  the  company  has 
endeavored  to  maintain  the  bridge  in  the  condition  in  which 
it  was  originally  built,  but  that  it  has  experienced  trouble  on 
account  of  the  breaking  of  the  stringers  in  the  flooring  sys- 
tem. It  seems  dear  that  public  safety  requires  that  the 
bridge  be  strengthened  to  take  care  of  the  modern  traffic  It 
is  proposed  to  do  this  by  doubling  the  present  single  wooden 
floor  stringers,  riveting  additional  cover  plates  to  the  steel 
floor  beams,  and  by  additional  splice  plates  on  the  trusses* 
The  Railroad  submitted  a  plan  covering  the  details  of  this 
alteration  and  the  strengthening  of  the  present  structure. 
The  cost  is  estimated  at  $15,000. 

The  petition  was  filed  under  section  91  of  the  Railroad 
Law.  The  question  now  arises  as  to  where  the  burden  of 
paying  the  cost  of  the  needed  alterations  rests.  The  Railroad 
admits  its  liability  for  one-half  of  the  amount  The  High- 
way C<mmiission  disclaims  any  liability  on  the  ground  that 
section  172-A  of  the  Highway  Law  provides  where  highways 
are  built  through  cities  that  the  Highway  Commission  shall 
retain  jurisdiction  and  authority  over  any  such  street  hereto- 
fore improved  as  a  state  or  county  highway  until  the  termi- 
nation of  the  guaranty  period  covered  by  the  bond  on  such 
construction  when  the  Oommission  is  required  to  notify  the 
city  clerk  of  any  such  city,  and  upon  the  service  of  such 
notice  the  authority  and  responsibility  of  the  State  over  such 
streets  ceases,  and  thereafter  such  streets  shall  be  maintained 
in  the  manner  provided  by  law  for  the  maintenance  and 
repair  of  city  streets.  The  guaranty  period  in  this  case  has 
elapsed,  the  required  notice  has  been  served,  and  tliis  road- 
way is  at  present  a  part  of  the  city  street  system  of 
Rmisselaer. 
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The  counsel  for  the  City  of  Bensselaer  contended  that  the 
city  is  not  liable  in  any  manner  whatsoever  for  any  expense 
incidental  to  the  upkeep  of  this  bridge ;  that  under  the  con- 
tract of  1910  between  the  New  York  Central  and  Hudson 
Biver  Bailroad  Company  and  the  Cily  of  Bensselaer 
the  Bailroad  should  build  this  bridge  and  maintain 
it;  that  this  was  an  obligation  placed  upon  the  company 
prior  to  the  enactaient  of  section  91  of  the  Railroad  Law, 
and  that  it  was  not  the  intention  of  the  Legislature  by  the 
enactment  of  that  section  or  amendments  thereto  to  shift  the 
burden  of  the  expense  from  the  Bailroad  company  partially 
upon  the  State  and  partially  upon  the  city,  and  that  neither 
subdivision  3  nor  subdivision  4  of  section  94  applied  in  this 
case;  that  the  petition  should  not  have  been  brought  by  the 
Bailroad  under  section  91  of  the  Bailroad  Law,  but  that 
section  93  applies  and  in  short  that  the  Bailroad  should  pay 
the  whole  cost  of  any  alterations  needed  in  this  bridge. 

An  examination  of  the  authorities  convinces  me  that  the 
petition  of  the  Bailroad  in  this  matter  brought  under  section 
91  of  the  Bailroad  Law  is  proper  and  that  the  expense 
should  be  divided  as  provided  by  subdivision  3  of  section  94 
of  that  law:  one-half  to  the  Bailroad  company,  one-quarter 
to  the  municipality,  and  one-quarter  to  the  State  through  the 
grade  crossing  fund  of  the  Public  Service  Commission.  The 
law  seems  clear  upon  this  point. 

Since  this  bridge  and  roadway  were  built  in  IQilO  by  the 
operation  of  172-A  of  the  Highway  Law  the  structure  and 
the  roadway  and  its  approaches  have  ceased  to  be  part  of  the 
State  Highway  system,  and  have  become  part  of  the  street 
system  of  the  city ;  and  the  city  is  obliged  to  bear  its  share  of 
this  change  unless  the  agreement  between  itself  and  the  Bail- 
road relieves  it  of  this  burden.  This  agreement,  by  which 
the  maintenance  of  the  structure  was  accepted  by  the  Bailroad 
company,  clearly  refers  to  the  maintenance  of  the  present 
structure  and  not  to  an  alteration  or  changing  such  as  is 
here  proposed.    Paragraph  2  of  the  agreement  says  that  all 
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work  done  by  the  Bailroad  company  ^'in  connection  with 
the  roadway,  renewal  or  maintenance  thereof,  shall  be  done 
at  the  expense  and  risk  of  the  party  of  the  second  part  with- 
out expense  to  the  party  of  the  first  part  "•  Again  in  para- 
graph 4  the  Bailroad  company  agrees  to  indemnify  the  city 
from  any  loss  or  damage  by  reason  of  the  "construction, 
repair,  renewal,  maintenance  or  use  of  the  said  work  ^\ 

The  evidence  shows  that  the  company  has  repaired^ 
renewed,  and  still  maintains  the  bridge  in  a  condition  ample 
to  meet  the  requirements  of  the  traffic  that  it  was  originally 
constructed  to  bear,  but  what  is  needed  here  is  a  changing  or 
alteration  of  the  existing  structure  to  meet  new  conditions 
not  contemplated  at  the  time  of  construction.  It  would 
therefore  seem  that  the  structure  and  roadway,  being  a  part 
of  the  street  system  of  the  city  of  Rensselaer,  and  the 
changes  desired  being  an  alteration  of  the  existing  structure 
and  not  merely  maintenance  and  repair,  the  cost  should  be 
divided  as  provided  by  subdivision  3  of  section  94  unless  the 
petition  of  the  Eailroad  company  is  not  properly  brought 
under  section  91. 

Some  consideration  must  here  be  given  to  the  history  of 
the  grade  crossing  elimination  provisions  of  the  Railroad 
Law.  Under  section  93,  the  duty  of  the  Railroad  to  main- 
tain the  frame  work  of  the  bridge  and  its  abutments  and 
keep  them  in  repair  is  unquestioned  and  the  Railroad  does 
not  here  contend  otherwise.  The  purpose  of  this  petition  is 
not  repair  or  maintenance;  it  is  an  alteration  of  an  existing 
structure  which  is  not  worn  out  but  which  is  inadequate  to 
meet  the  demands  of  present  day  traffic.  This  proceeding  is 
brought  by  the  Railroad  under  Section  91,  which  section  has 
been  materially  amended  since  the  completion  of  the  present 
structure  in  question  and  the  enactment  of  the  Railroad  Law 
as  chapter  49  of  the  Consolidated  Laws  by  chapter  481  of 
the  laws  of  1910. 

On  March  8,  1912,  this  Commission,  In  the  Matter  of  the 
Town  Board  of  Newstead  <md  President  and  Board  of  Trus- 
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tees  of  the  Village  of  Akron,  v.  The  New  York  Central  <jmd 
Hudson  River  Railroad  Company  as  to  reconstruction  of 
Buell  street  overhead  bridge  crossing  in  said  village  reported 
in  Volume  3  of  Public  Service  Commission  Eeports,  Second 
District,  page  250,  held  that  section  91  as  it  then  stood  did 
not  give  to  the  Commission  power  to  order  the  demolition  of 
the  existing  bridge  which  had  become  inadequate  to  meet  the 
increased  traffic,  and  the  construction  of  a  new  steel  bridge 
of  a  larger  dimension.  Chairman  Stevens  in  his  opinion 
said: 

The  theory  of  the  grade  crossing  elimination  law  as  it  now  stands 
seems  to  be  that  when  a  structure  is  once  ordered  for  the  purpose  of 
an  elimination,  that  identical  structure  shall  forever  remain,  being 
maintained  in  proper  condition,  however,  by  the  Railroad  company. 
There  is  an  obvious  defect  in  the  law  in  cases  where  the  growth  of 
traffic  has  made  the  structure  once  ordered  inadequate  and  insufficient 
to  accommodate  the  public  travel.  This  should  be  corrected  by  legisla- 
tion, but  it  is  obvious  that  we  can  now  make  no  enforceable  order  which 
would  require  anybody  to  pay  the  expense  of  carrying  out  its  provisions. 

To  require  the  Railroad  company  to  repair  the  existing  bridge  does 
not  meet  the  situation. 

This  Commission,  therefore,  reconunends  proper  legislation  which 
will  enable  it  to  deal  adequately  with  the  situation  herein  presented. 

Section  91  was  amended  in  1914  by  chapter  378  of  the 
laws  of  that  year  with  the  evident  intention  of  correcting 
this  defect  by  inserting  the  words  "  below  or  above  grade  by 
structures  heretofore  constructed ''  and  adding  to  the  condi- 
tions under  which  the  petition  could  be  brought  by  the  city, 
town,  coimty,  or  Railroad  company  a  condition  requiring  *'  a 
change  in  the  existing  structure  by  which  such  crossing  is 
made  ". 

This  construction  of  the  statute  was  followed  by  Judge 
Philbin,  In  the  Matter  of  New  York,  105  Misc.  659',  decided 
in  January,  1919.  In  this  case  the  petitioner,  the  City  of  New 
York,  asked  for  a  writ  of  peremptory  mandamus  directing 
The  New  York  Central  Eailroad  Company  to  repair  the 
frame  work  of  the  bridge  carrying  Morris  avenue  over  the 
tracks  of  the  Railroad  company  at  156th  street  in  such  city. 
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The  application  was  made  under  section  93  of  the  Railroad 
Law.  The  Railroad  objected  to  the  issuance  of  the  writ  on 
the  ground  that  the  petition  called  for  an  alteration  and 
changing  of  the  existing  structure,  and  therefore  should  not 
be  brought  under  section  93  but  under  section  91.  The  court 
denied  the  application  of  the  city,  saying  the  Railroad  com- 
pany was  not,  under  section  93,  required  to  do  more  than  to 
bring  the  bridge  to  the  standard  of  efficiency  it  had  when 
originally  constructed.  "  It  is  not  bound,  for  example,  to 
strengthen  the  structure  so  as  to  meet  the  exigencies  of  the 
present  traffic  which  is  shown  to  have  largely  exceeded  that 
which  reasonably  could  have  been  contemplated  at  the  time 
that  the  bridge  was  erected  in  the  year  1890  ". 

The  evidence  in  this  case,  therrfore,  clearly  showing  that 
public  safety  requires  an  alteration  or  changing  of  the  exist- 
ing structure,  and  it  being  determined  that  such  structure  is 
within  the  bounds  of  a  municipality,  and  that  the  petition 
is  properly  brought  under  section  91  of  the  Railroad  Law, 
an  order  should  be  made  determining  the  alterations  and 
changes  aforesaid  to  be  necessary  and  ordering  them  made, 
the  cost  of  which  should  be  borne  as  provided  in  subdivision 
3  of  section  94,  namely,  50  per  cent  by  the  Railroad  coi^ 
poration,  25  per  cent  by  the  Municipal  corporation  and  25 
per  cent  by  the  State- 
All  concur. 
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Petition  of  Ebnest  C.  Hubbabb  under  chapter  667,  laws 
of  1915,  and  chapter  307,  laws  of  1919,  for  a  certificate 
of  public  convenience  and  necessity  for  the  operation  of  a 
stage  route  by  auto  buses  in  the  incorporated  village  of 
Massena,  St,  Lawrence  county,  it  being  proposed  that  the 
route  shall  also  be  operated  to  Massena  Springs.  [Case 
No.  7641.] 

Transportation  Corporations  Law,  Where  an  incorporated  village  has 
brought  itself  within  the  provisions  of  the  Transportation  CorpoTations 
Law  relating  to  auto  buses  and  has  granted  a  license  for  operation  to 
a  certain  applicant  and  refused  others,  this  Commission,  upon  the  hear- 
ing for  a  certificate  of  convenience  and  necessity  by  such  licensee,  can 
not  admit  evidence  of  the  necessity  of  bus  lines  proposed  to  be  operated 
by  applicants  rejected  by  the  village  board.  It  can  only  pass  upon  the 
convenience  and  necessity  of  the  line  proposed  to  be  operated  by  the 
applicant  before  it. 

Mandamus,  The  granting  or  withhcdding  of  a  license  to  operate  an 
auto  bus  line  by  a  village  board  is  a  matter  involving  the  exercise  of 
judgment  and  discretion.  The  writ  of  mandamus  can  not  be  invoked  to 
compel  such  board  to  exercise  its  judgment  and  discretion  in  favor  of 
a  particular  applicant. 

Decided  August  24,  1920. 

Appewnmces: 

John  C.  Crapser  (by  Mr.  O'Neil),  Massena,  for  peti- 
tioner. 

H.  Benjamin  Clvase,  Massena,  attorney  for  George  Red- 
dick  and  others,  in  opposition. 

Andrew  J.  Hammer,  Massena,  attorney  for  Village  of 
Massena. 

Van  Nameb,  Commissioner: 

The  incorporated  village  of  Massena,  situated  in  the 
northerly  part  of  St.  Lawrence  county,  is  a  rapidly  growing 
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center  of  about  ten  thousand  population.  A  part  of  the  vil- 
lage is  known  as  Massena  Springs,  and  is  the  portion  which 
was  first  settled  but  it  is  wholly  within  the  incorporated 
limits  of  the  village  of  Massena. 

Just  outside  the  village  boundary  of  Massena  is  situated 
the  plant  of  the  Aluminum  Company  of  America  which 
employs  approximately  four  thousand  men  and  upon  which 
at  present  the  prosperity  of  the  village  largely  depends. 
There  is  no  street  car  system  in  Massena,  and  the  only 
public  conveyance  has  been  by  means  of  buses  or  taxicabs 
licensed  under  the  village  law  by  the  board  of  trustees  of 
the  village.  These  operated  between  all  points  in  Massena, 
Massena  Springs,  and  the  Aluminum  Company's  plant  The 
fare  varied  but  was  never  less  than  15  cents  for  a  trip  from 
any  one  point  to  another  point.  It  is  not  apparent  from  the 
evidence  whether  any  of  these  lines  ran  on  regular  schedule. 
Different  people  or  firms  operated  these  buses  and  taxicabs, 
among  them  being  the  petitioner. 

On  March  31,  1920,  the  board  of  trustees  of  the  Village 
of  Massena,  by  resolution,  placed  the  village  under  the  pro- 
visions of  section  26  of  the  Transportation  Corporations 
Law  as  amended  by  chapter  307  of  the  lawd  of  1919. 
Shortly  thereafter  the  petitioner  applied  for  consent  for 
operation  of  an  auto  bus  line  in  and  along  certain  public 
streets  in  the  village.  Notice  of  public  hearing  on  this 
application  was  duly  given,  and  the  hearing  was  held  on  the 
27th  day  of  April,  1920.  The  board  thereafter  granted  a 
consent  to  said  Hubbard  for  such  operation  under  certain 
conditions,  with  all  of  which  it  was  shown  by  the  evidence 
he  has  substantially  complied. 

On  the  18th  day  of  June,  1920,  Hubbard  applied  to  this 
Commission  for  a  certificate  of  public  convenience  and 
necessity,  which  brings  this  matter  before  us.  In  the  mean- 
time, several  other  operators  of  taxicabs  in  Massena,  under 
village  license,  applied  to  the  board  for  a  consent  similar  to 
that  given  Hubbard,  but  all  have  been  refused. 
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The  hearings  were  held  before  Commissioner  Van  Namee 
at  Massena  on  July  26  and  August  14,  1920.  It  was  shown 
that  no  street  car  line  exists  in  the  village ;  that  the  distance 
from  the  railroad  station  to  the  business  section  is  approxi- 
mately one  mile;  and  that  numbers  of  employees  of  the 
Aluminum  Company  live  from  one  to  two  miles  from  the 
works  and  are  accommodated  by  the  proposed  line. 

The  petitioner  has  now  five  buses  in  operation  carrying 
from  sixteen  to  twenty  passengers,  and  two  more  are  nearing 
completion.  No  evidence  was  introduced  to  show  the  absence 
of  the  necessity  for  the  operation  of  a  bus  line.  All  wit- 
nesses agreed  some  line  was  both  a  convenience  and  a  neces- 
sity. The  objection  raised  by  Mr.  Chase  was  not  as  to  the 
operation  of  the  line,  but  the  confining  of  the  consent  of  the 
village  to  this  petitioner. 

Before  these  proceedings  were  begun  Mr.  Chase,  as  attor- 
ney for  George  Reddick,  applied  to  the  Supreme  Court  for 
a  peremptory  writ  of  mandamus  to  direct  the  village  board 
to  issue  and  deliver  to  said  Reddick  a  village  license  to 
operate  auto  buses  in  the  village.  About  July  28th  Judge 
Van  Kirk  denied  this  application  on  the  ground  that  the 
issuance  of  such  a  license  was  a  matter  involving  the  exer- 
cise of  judgment  and  discretion,  and  that  it  did  not  appear 
that  there  was  any  abuse  of  authority,  nor  was  it  the  func- 
tion of  the  writ  of  mandamus  to  require  that  the  exercise 
of  an  action  involving  discretion  and  judgment  be  exercised 
in  a  particular  way.  Substantially,  then,  the  objection 
raised  against  the  granting  of  this  certificate  was  not  that 
public  convenience  and  necessity  would  not  be  served  by  its 
operation,  but  that  they  would  be  better  served  by  the  opera- 
tion of  more  bus  lines. 

It  was  held  by  the  sitting  Commissioner  that  evidence  to 
this  effect  could  not  be  admitted  in  this  hearing.  The  vil- 
lage had  put  itself  under  the  provisions  of  the  law,  and  after 
due  notice  had  given  its  consent  to  the  operation  of  a  bus 
line  to  one  certain  person.     It  being  determined  from  the 
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evidence  that  the  operation  of  such  bus  line  would  serve 
public  convenience  and  necessity,  no  further  issue  remained 
to  be  decided. 

If  and  when  the  village  board  grants  further  consents  to 
operations  which  may  or  may  not  parallel  the  line  to  be 
conducted  by  Hubbard,  then  the  question  of  the  necessity 
for  additional  lines  will  be  before  the  Commission,  and  on 
such  proceeding  decided.  It  being  shown  that  public  con- 
venience and  necessity  exists  for  the  operation  of  such  line, 
an  order  should  be  entered  allowing  the  operation  under  and 
subject  to  the  provisions  of  the  consent  granted  by  the  board 
of  trustees  of  the  Village  of  Massena  to  Ernest  C.  Hubbard. 

All  concur. 


520     Public  Service  Commission,  Second  Distbict 

Vol.  9,  1920 

In  the  Matter  of  the  Complaint  of  Residents  of  the  Iis^coe- 
FOEATED  Village  of  Fort  Edward  and  of  the  Town 
of  Fort  Edward,  Washington  county,  and  others,  against 
United  States  Railroad  Administration,  Delaware 
AND  Hudson  Railroad,  asking  that  a  bridge  of  the  rail- 
road across  the  Hudson  river  be  raised.     [Case  No.  7104.] 

Thi«  OommiBBion  has  jurisdiction,  which  it  should  exercise  in  a 
proper  case,  to  compel  a  railroad  company  to  elevate  a  bridge  con- 
structed by  it  over  a  navigable  streami  to  a  height  sufficient  not  to 
interfere  with  navigation. 

Decided  August  26,  1020. 

Appearances: 

W.  S.  Bascom,  Fort  Edward,  as  attorney  for  the  Village 
of  Fort  Edward. 

Er shine  C.  RogerSy  Hudson  Falls,  attorney  for  the  Village 
of  Fort  Edward  and  Town  of  Fort  Edward. 

Willard  Robinson,  as  President  of  the  Village  of  Fort 
Edward,  and  also  representing  the  Town  Board  of  the  Town 
of  Fort  Edward. 

Fred  McNaughton  as  President;  A.  H.  Bunnell  as  Secre- 
tary; C.  W.  Montgomery,  Thomas  C.  LougMin,  and  C.  W. 
Bowtell  as  members  of  the  Commercial  Association  of  Fort 
Edward. 

John  McMoihon,  146  Broadway,  Fort  Edward,  and  W.  B, 
Waston,  Fort  Edward,  in  person. 

/.  8.  Vaughn,  Supervisor  of  the  Town  of  Fort  Edward. 

Edgar  Hull,  Fort  Edward,  as  attorney  for  the  Inter- 
national Paper  Company. 

Daniel  T.  McCormick,  Fort  Edward,  as  superintendent 
of  the  International  Paper  Company. 

James  McPhUlips,  Glens  Falls,  Lewis  E.  Carr  and  New- 
ton B.  Cass,  Albany,  as  attorneys  for  United  States  Rail- 
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road  Administration,  Delaware  and  Hudson  Railroad,  and 
The  Delaware  and  Hudson  Company. 

Roy  O.  Finch  for  the  State  Engineer. 

Anson  Oelman,  Albany,  Deputy  Attorney  General,  for 
the  Attorney  General,  representing  the  Canal  Board,  State 
Engineer,  and  Superintendent  of  Public  Works. 

Edward  8.  Walsh,  Superintendent  of  Public  Works,  State 
of  New  York,  Albany. 

Kellogg,  Commissioner: 

The  predecessor  in  interest  of  The  Delaware  and  Hudson 
Company  many  years  ago  constructed  a  railroad  bridge 
across  the  Hudson  river  at  Fort  Edward.  The  statute  then 
in  e£Fect  (chapter  249  of  the  laws  of  1834),  ad  does  the  stat- 
ute now,  provided  that  it  should  restore  the  stream  to  its 
former  state  in  sufficient  manner  as  not  to  impair  its  use- 
fulness. That  portion  of  the  river  crossed  by  this  structure 
came  within  the  improvement  of  the  canal  system  of  the 
State  pursuant  to  chapter  746  of  the  law«  of  1911. 

A  Barge  Canal  terminal  was  constructed  directly  up- 
stream from  the  bridge,  to  approach  which  it  was  necessary 
to  pass  under  the  bridge  in  question.  The  Barge  Canal  Law, 
chapter  147  of  the  laws  of  1903,  provides  for  a  clearance 
beneath  all  bridges  of  15^  feet,  and  unless  such  bridges  are 
maintained  at  such  clearance  navigation  of  vessels  designed 
for  transportation  on  the  Barge  Canal  is  not  possible.  Those 
constructed  requiring  a  clearance  of  the  amount  provided 
by  statute  are  not  able  to  pass  under  this  bridge,  and  are  not 
able  to  use  the  terminal  which  serves  a  large  population  in 
the  neighboring  vicinity.  Complaint  was  made  of  this  con- 
dition in  this  case  by  various  residents  of  the  village. 

Upon  the  first  hearing  had  upon  this  the  Railroad  com- 
pany immediately  raised  the  question  of  jurisdiction.  It  was 
conceded  that  the  Canal  Board  might  act  in  the  premises 
and  had  authority  to  direct  the  raising  of  the  bridge  to  a 
proper  elevation.     Hearings  before  this  Commission  were 
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suspended  in  order  tliat  an  application  might  be  made  to 
the  Canal  Board.  That  body  finally  declined  to  act,  for  the 
reason  that  the  appropriations  for  Barge  Canal  terminals 
was  so  far  exhausted  as  to  exclude  this  expenditure,  the 
State  being  liable  under  the  authorities  for  the  expense 
incurred  by  the  Kailroad  company  in  altering  its  bridge  so 
as  to  provide  the  necessary  clearance. 

This  question  of  jurisdiction  was  submitted  with  a 
memorandum  to  the  entire  Commission  by  the  sitting  Com- 
missioner for  its  ruling.  At  a  meeting  held  June  15,  1920, 
the  Commission  made  the  following  ruling: 

"  Commissioner  Kellogg's  memorandum  was  considered, 
and  its  proposed  ruling  upholding  the  jurisdiction  of  the 
Commission  was  approved." 

This  memorandum  thus  approved  was  as  follows: 

This  is  an  application  to  this  Commission  by  certain  residents  of  Fort 
Edward  for  an  order  requiring  The  Delaware  and  Hudson  Company 
to  raise  its  bridge  crossing  the  Hudson  river  at  that  village. 

The  Barge  Canal  Referendum  Act,  chapter  147  of  the  laws  of  1903, 
provided  for  the  improvement  of  the  Champlain  Canal  by  the  canal- 
izing of  the  upper  Huds<»i  river  from  Waterford  to  near  Fort  Edward, 
thence  by  excavating  an  artificial  channel  along  the  route  of  the  former 
Champlain  Canal  to  Lake  Champlain,  near  Whitehall. 

The  act  further  provided  that  "new  bridges  shall  be  built  over  the 
canals  to  take  the  place  of  existing  bridges  wherever  required/'  and  that 
bridges  should  give  a  free  passage-way  not  less  than  15^  feet  between 
the  bridge  and  the  water  at  its  highest  ordinary  navigable  stage. 

The  point  at  which  the  canalized  river  bed  joins  the  artificial  channel 
extending  to  Lake  Champlain  is  in  the  lower  part  of  Fort  Edward. 

The  Barge  Canal  Terminal  Referendum  Act,  chapter  746  of  the  laws 
of  1911,  provided  for  the  construction  of  the  canal  terminals  at  certain 
places,  including  Fort  Edward. 

The  procedure  provided  by  the  statute  was  followed  and  a  terminal 
was  constructed  at  that  point.  It  is  slightly  farther  up  the  river  and 
to  the  north  from  the  northerly  end  of  the  canalized  part  of  the  Hudson 
river  already  referred  to.  It  is  across  this  section  of  the  river,  connect- 
ing the  terminal  with  the  main  body  of  the  canal,  that  the  span  of  the 
bridge  in  question  extends. 

The  elevation  at  that  level  has  been  somewhat  raised  by  placing 
flash-boards  upon  the  dam  at  Crocker's  Reef,  at  the  southerly  end  of 
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the  level,  but  on  account  of  insufficient  depth  of  the  water,  it  appears 
that  even  without  such  flash-boards  the  clearance  beneath  the  bridge 
would  be  less  than  the  15%  feet  provided  by  chapter  147  of  the  laws  of 
1903,  which  I  think  must  be  extended  to  cover  terminals  of  the 
improved  canal  under  the  laws  of  1911,  and  forming  a  part  of  it. 

Upon  the  first  hearing  the  Railroad  •c(»npany  raised  the  question  of 
jurisdiction  of  this  Commission,  claiming  that  it  has  no  power  to  act 
in  the  matter,  and  that  the  Canal  Board  alone  could  direct  the  elevation 
of  the  bridge. 

An  adjournment  was  had  for  the  purpose  of  determining  this  ques- 
tion, and  pending  such  adjournment,  one  of  the  applicants  made 
request  to  have  the  Canal  Board,  the  State  Engineer,  and  the  State 
Superintendent  of  Public  Works  made  parties  to  this  proceeding. 

At  a  subsequent  hearing,  inasmuch  as  the  jurisdiction  of  the  Canel 
Board  was  conceded  and  oiu:  jurisdiction  was  questioned,  I  suggested 
that  application  should  be  made  to  the  Canal  Board,  for  relief  in 
tlie  matter.  In  this  way  the  situation  might  be  remedied  and  the 
Railroad  company  have  a  claim  against  the  State  for  the  cost  of 
the  change  under  the  decisions.  This  application  was  made  to  the 
Canal  Board  shortly  after  the  hearing  in  January,  1920,  but  has  only 
of  late  been  disposed  of  by  that  Board. 

Upon  the  advice  of  the  Attorney  (General,  the  Canal  Board  has 
declined  to  act,  for  the  reason  that  there  are  now  no  fimds  available 
for  further  construction  on  the  Barge  Canal  terminals,  the  avails  of 
the  bond  issues  being  practically  exhausted. 

In  response  to  a  request  for  information,  the  Superintendent  of 
Public  Works  advises  as  follows: 

Referring  to  the  matter  of  the  bridge  maintained  by  The  Delaware 
and  Hudson  Company  over  the  canal  channel  at  Fort  Edward,  I  beg  to 
say  — 

This  bridge  spans  that  part  of  the  improved  Champlain  Canal  which 
provides  an  entrance  to  the  Barse  Canal  terminal  which  has  been  con- 
structed by  the  State  at  Fort  Edward.  The  clear  passage-way  between 
the  bridge  and  the  surface  of  the  water  ranges  from  13  feet  to  14  feet, 
dependent  upon  the  elevation  of  the  water's  surface.  As  you  are  aware, 
Kection  3  of  chapter  147  of  the  laws  of  1903,  known  as  the  Barge  Canal 
Construction  Act,  requires  that  all  bridges  "  shall  give  a  clear  passage- 
way of  not  less  that  15%  feet  between  the  bridge  and  the  water  at  its 
highest  ordinary  navigable  stage". 

The  presence  of  a  bridge  at  this  point,  with  less  than  the  statutory 
clearance,  constitutes  an  obstacle  to  the  use  of  the  Barge  Canal  termi- 
nal at  Fort  Edward  by  boats  which  may  navigate  the  main  channel  of 
the  improved  canal.  Within  the  past  few  days  evidence  has  be^i  pre- 
sented to  me  which  leads  me  to  believe  that  even  boats  of  the  ordinary 
canal  type  are  unable  to  reach  the  terminal  on  account  of  the  inade- 
quate clearance  under  the  bridge.  In  one  case,  it  appears  that  an 
important  industrial  plant  in  the  vicinity  was  compelled  to  transport 


524     Public  Sebvice  Commission,  Second  District 

Vol  0, 1920 

its  freight  by'  trudcB  for  a  considerable  distance  from  the  factory  to  a 
canal  barge.  Had  the  bridge  been  of  the  required  clearance,  the  boat 
would  have  proceeded  conveniently  to  the  terminal. 

In  my  opmion,  as  the  situation  now  exists,  the  canal  terminal  at 
Fort  Edward  can  not  be  utilized  for  the  purposes  for  which  it  was 
constructed  until  the  clearance  referred  to  in  the  statute  is  provided 
under  the  bridge. 

We  therefore  have  a  situaticm  where  the  free  navigability  of  the 
Hudson  river  as  canalized  and  improved  is  impeded  by  this  structure, 
and  a  question  of  jurisdiction  is  raised.  Inasmuch  as  this  question 
is  vital  and  underlies  the  whole  proceeding,  which  if  determined 
adversely  to  the  complainants  will  dispose  of  the  matter,  and  if  dis- 
posed of  favorably  to  the  complainants  will  probably  be  reviewed  in 
the  courts,  by  the  Railroad  c(xnpany,  I  would  like  to  have  the  opinion 
of  my  associates  on  the  Commission  in  the  matter,  briefly  submitting 
my  own  views  for  consideration. 

That  the  upper  Hudson  above  tidewater  is  a  navigable  stream  has 
been  uniformly  held  by  the  courts.  A  late  decision  to  that  eifect,  in 
which  previous  decisions  were  cited,  is  West  Virginia  Pulp  and  Paper 
Company  of  Delatoare  v.  Duncan  W,  Peck,  189  App.  Dlv.  286. 

The  predecessors  in  interest  of  the  Railroad  company  constructed 
this  bridge  lawfully,  under  the  provisions  of  chapter  249  of  the  laws 
of  1834  — 

Sec.  13.  Whenever  it  shall  be  necessary  for  the  construction  of  their 
single  or  double  railroad  or  way,  to  intersect  or  cross  any  stream  of 
water  or  watercourses  ...  it  shall  be  lawful  for  the  said  corpora- 
tion to  construct  their  single  or  double  railroad  or  way  across  .  .  . 
the  same;  but  the  corporation  shall  restore  the  stream  or  watercourse 
.  .  .  to  its  former  state,  or  in  a  sufficient  manner  not  to  have 
impaired  its  usefulness, 

A  similar  right  was  granted  by  subdivision  5  of  section  28  of  chapter 
140  of  the  laws  of  1850. 

This  provision  was  substantially  reSnacted  in  section  21  of  the  pres- 
ent Railroad  Law,  which  contains  this  provision  — 

Every  railroad  corporation  which  shall  build  its  road  along,  across 
or  upon  any  stream,  watercourse,  street,  highway,  plankroad  or  turn- 
pike, which  the  route  of  its  road  shall  intersect  or  touch,  shall  restore 
the  stream  or  watercourse,  street,  highway,  plankroad  and  turnpike, 
thus  intersected  or  touched,  to  its  former  state,  or  to  such  state  as  not 
to  have  unnecessarily  impaired  its  usefulness,  and  any  such  highway, 
turnpike  or  plankroad  may  be  carried  by  it,  under  or  over  its  track, 
as  may  be  found  most  expedient. 

The  Railroad  company  contends  that  having  once  complied  with  the 
statute  its  full  duty  is  discharged,  and  that  it  has  no  continuing  obli- 
gation to  protect  the  navigability  of  the  stream  as  conditions  change. 

The  decisions  of  the  courts  in  somewhat  similar  cases  seem  to  be  to 
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the  contrary.  The  above  quoted  flection  of  the  Railroad  Law,  it  will  be 
noted,  refers  to  both  highway  and  navigable  streams.  They  are  on 
exactly  the  same  footing. 

In  Hatch  ▼.  Syracuse,  B.  d  N.  Y,  R.  R.  Co.,  60  Hun  64,  it  was  held  :— 

Under  the  statute,  railroads  are  required  to  restore  highways  to  their 
former  state  of  usefulness,  a/nd  to  preserve  them  in  such  state.  The 
duty  is  a  continuous  one.  {People  ▼.  If.  7.  O.  d  H.  R.  R.  R.  Co.,  74 
N.  Y.  302,  306;  PeopU  v.  N.  Y.,  N.  H.  d  H.  R.  R.  Co.,  89  id.  266). 

If  by  an  increase  of  business  on  highways,  the  facilities  first  pro- 
vided become  inadequate,  the  corporation  must  make  such  changes  as 
are  reasonably  necessary  to  provide  for  the  needs  of  the  public.  ( Cooke 
V.  Boston  and  Lowell  R.  R.,  133  Mass.  185;  Burritt  v.  City  of  New 
Haven,  42  Conn.  174 ;  ManUy  v.  The  Bt.  Helens  C.  d  R.  OdL,  2  H.  ft  N. 
840;  2  Wood  R.  R.  979;  see  also  the  remarks  in  People  v.  N.  Y.,  N.  H. 
d  H.  R,  R.  Co.,  89  N.  Y.  270). 

It  was  further  held  in  Windsor  v.  Delaware  and  Hudson  Canal  Com- 
pany, 92  Hun  127  (Affd.  155  N.  Y.  645,  on  the  opinion  of  the  Court 
below),  that  where  it  appears  that  the  original  eonstruction  is  not 
suiRcient,  a  long  lapse  of  time  will  not  relieve  the  defendant  of  the 
duty  to  provide  a  sufficient  passage-way  for  traffic  under  this  bridge. 

Both  of  these  deciadons,  as  it  has  been  stated,  were  as  to  highways, 
but  the  same  sectitm  of  the  statute  covers  navigable  streams. 

The  right  of  the  State  to  improve  its  navigable  streams  is  paramount 
Any  license  or  permission  that  might  have  been  given  the  railroad 
company  to  cross  its  streams  was  at  all  times  subject  to  the  primary 
right  of  the  State  to  improve  navigation. 

The  right  of  a  railroad  company  where  it  has  constructed  a  bridge 
which  crosses  a  navigable  stream  was  considered  by  the  courts  in 
Lehigh  YaXley  Railroad  Co.  v.  Canal  Board,  146  App.  Div.  151,  Affd. 
204  N.  Y.  471.  In  this  case  it  was  held  that  the  State  had  the  right 
to  require  the  alteration  or  removal  of  a  bridge  interfering  with  navi- 
gation, but  that  by  virtue  of  the  Barge  Canal  Act,  the  railroad  com- 
pany was  entitled  to  be  reimbursed  therefor,  for  the  reason  that  the 
provisions  of  such  act,  as  construed  by  the  court,  expressly  so  provided 
at  least  to  the  extent  of  funds  appropriated  therefor. 

The  right  of  the  State  to  control  its  navigable  streams,  and  to  pre- 
serve them  for  the  benefit  of  the  public  at  large,  can  not  be  granted 
away  even  by  the  Legislature  itself;  and  even  where  such  grant  is 
made,  control  thereof  may  be  resumed  by  the  State.  In  Matter  of  Long 
8ault  Dev.  Co.,  212  N.  Y.  1,  affirmed  by  the  United  States  Supreme 
Court  in  Long  Ba/ult  Dev.  Co.  v.  CaU,  242  U.  S.  272. 

It  would  seem,  therefore,  that  the  duty  rests  with  the  Railroad  com- 
pany to  at  all  times  so  maintain  its  bridge  as  not  to  interfere  with 
navigation,  and  it  must  adapt  itself  to  non-interference  with  such  navi- 
gation as  it  develops  and  increases. 
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The  queetion  remains  whether  this  Commission  has  power  to  compel 
action  by  the  Railroad  company.  Section  50  of  the  Public  Service 
Commissions  Law  provides  — 

If  in  the  judgment  of  the  Commission  having  jurisdiction  additional 
tracks,  switches,  terminals  or  terminal  facilities,  stations,  motive  power, 
or  any  other  property,  construction,  apparatus,  equipment,  facilities  or 
device  for  use  by  any  common  carrier,  railroad  corporation  or  street 
railroad  corporation  in  or  in  connection  with  the  transportation  of  pas- 
sengers or  property  ought  reasonably  to  be  provided  or  any  repairs  or 
improvements  to  or  changes  in  any  thereof  in  use  ought  reasonably 
to  be  made,  or  any  additions  or  changes  in  construction  should  reason- 
ably he  made  thereto  in  order  to  promote  the  security  or  convenience  of 
the  public,  or  employees,  or  in  order  to  secure  adequate  service,  or 
facilities  for  the  transportation  of  passengers  or  property,  the  com- 
mission shall,  after  a  hearing  cither  on  its  own  motion  or  after  com- 
plaint, make  and  serve  an  order  directing  such  repairs,  improvements, 
changes  or  additions  to  be  made  within  a  reasonable  time,  and  in  a 
manner  to  be  specified  therein,  and  every  common  carrier,  railroad 
corporation  and  street  railroad  corporation  is  hereby  required  and 
directed  to  make  all  repairs,  improvements,  changes  and  additions 
required  of  it  by  any  order  of  the  commission '  served  upon  it. 

It  is  claimed  in  behalf  of  the  Railroad  company  that  this  merely 
refers  to  transportation  matters,  and  ''the  security  or  convenience  of 
the  public  "  referred  to  is  the  traveling  public.  There  is  some  force 
in  this  suggestion  in  view  of  the  context. 

Section  57,  however,  seems  to  be  more  unquestionably  applicable.  It 
provides  — 

Whenever  either  commission  shall  be  of  opinion  that  a  common  car- 
rier, railroad  corporation  or  street  railroad  corporation  subject  to  its 
supervision  is  failing  or  omitting  or  about  to  fail  or  omit  to  do  any- 
thing required  of  it  by  law  or  by  order  of  the  commission,  or  is  doing 
anything  or  about  to  do  anytMng  or  permitting  anything  or  about 
to  permit  anything  to  be  done,  contrary  to  or  in  violation  of  law  or 
of  any  order  of  the  commission,  it  shall  direct  counsel  to  the  commission 
to  commence  an  action  or  proceeding  in  the  supreme  court  of  the  state 
of  New  York  in  the  name  of  the  commission  for  the  purpose  of  having 
such  violations  or  threatened  violations  stopped  and  prevented  either 
by  mandamus  or  injunction. 

By  maintaining  this  bridge,  interfering  with  the  full  navigation  of 
the  Hudson  river,  in  its  improved  canalized  form,  the  Railroad  com* 
pany  is  acting  in  violation  of  law,  and  such  bridge  should  be  height- 
ened so  as  to  permit  free  navigation  thereunder.  And  whatever  may  be 
said  about  section  50,  section  57  would  seem  to  quite  clearly  cover  the 
case. 

If,  as  is  suggested,  this  Commission  has  power  to  direct  the  raising 
of  the  bridge,  it  may  be  that,  under  the  decision  of  the  Lehigh  VdUey 
ca«e,  the  Railroad  company  would  have  a  claim  against  the  State  for 
its  expenditure  in  making  the  necessary  changes,  and  if  current  funds 
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available  are  exhausted,  a  duty  mjght  rest  upon  the  Legislature  to 

make  further  appropriation. 

I  am  very  anxious  to  get  the  views  of  the  other  Commissioners  on 
this  subject  before  ruling  on  the  question,  which  will  probably  be  deci- 
sive in  the  case.  If  in  their  opinion  I  am  in  error  in  this  regard,  T 
wish  to  make  a  ruling  in  conformity  with  their  views.  In  this  way 
valuable  time  may  be  saved  and  further  hearings  rendered  unnecessary. 
If  in  the  opinion  of  a  majority  of  the  Commission  we  are  without 
jurisdiction,  decision  should  be  made  accordingly  at  this  stage  of  the 
proceedings. 

Following  the  approval  of  this  memorandum  hy  the  Com- 
mission, A  further  hearing  was  held,  and  at  this  hear- 
ing the  ruling  of  the  Commission  on  the  jurisdictional  ques- 
tion was  announced,  as  follows: 

The  Commission  holds  that  it  has  jurisdiction  to  entertain  this  pro- 
ceeding. 

When  the  Railroad  company  constructed  this  bridge  across  the  Hud- 
son river,  a  navigable  stream,  the  duty  was  imposed  upon  it  by  chapter 
240  of  the  laws  of  1834,  then  in  effect,  to  restore  the  stream  to  its 
former  state  in  sufficient  manner  not  to  have  impaired  its  usefulness. 
This  provision  of  law  has  been  continued  through  a  series  of  re^nact- 
ments  until  it  now  appears  in  section  21  of  the  present  Railroad  Law. 

This  duty  was  not  discharged  by  simply  constructing  a  bridge  with 
sufficient  clearance  to  accommodate  navigation  on  the  river  at  that  time, 
but  it  was  a  continuing  duty,  and  as  navigation  increased  it  became 
the  duty  of  the  Railroad  company  to  maintain  this  bridge  in  such 
form  as  not  to  interfere  with  or  obstruct  such  increasing  navigation. 

This  has  been  expressly  held  under  the  same  section  as  to  land  high- 
ways. (Batch  V.  Syracuse,  B.  d  N,  Y,  R,  R.  Co.,  50  Him  64.)  The 
same  principle  must  necessarily  apply  to  water  highways. 

Where  the  original  bridge  was  inadequate,  the  lapse  of  time  will  not 
destroy  the  duty  of  the  Railroad  company  to  provide  an  adequate  pass- 
age-way. {Windsor  v.  Delaware  and  Hudson  Canal  Company,  92  Hun 
127,  Affd.  155  N.  Y.  645,  on  the  opinion  of  the  court  below.) 

The  general  subject  of  the  crossing  of  highways  and  navigable  streams 
by  railroads  is  vested  in  the  Public  Service  Commissions  of  the  State. 
Where,  therefore,  a  railroad  is  impairing  the  full  use  of  a  water  high- 
way, contrary  to  the  provisions  of  law,  it  becomes  the  duty  of  this 
Commission  to  terminate  such  violation.  This  proceeding,  therefore, 
should  be  entertained  by  the  Commission. 

The  principles  involved  are  stated  in  the  memorandum 
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and  in  the  ruling  and  need  not  further  be  referred  to.  Upon 
the  hearing,  further  evidence  was  presented  substantiating 
the  facts  set  f ortii  in  a  letter  of  the  Superintendent  of  Public 
Works,  which  was  placed  in  evidenca  The  obstruction  of 
the  stream  by  the  bridge  in  question  is  most  manifest.  The 
consequent  impairment  of  the  usefulness  of  this  terminal 
upon  which  $200,000  has  been  expended  has  been  shown. 
Some  of  this  amount  was  contributed  by  a  local  industry  to 
whom  the  terminal  was  a  benefit 

For  the  reasons  stated,  an  order  should  be  entered  direct- 
ing the  Railroad  company  to  elevate  its  bridge  so  as  to  pro- 
vide a  clearance  thereunder  over  the  barge  canal  channel  of 
16^  feet,  directing  the  work  to  commence  forthwith  and 
to  progress  with  reasonable  celerity  to  a  completion. 

Inasmuch  as  the  Railroad  company  has  indicated  an  inten- 
tion to  review  this  decision,  the  order  should  contain  a  pro- 
vision under  the  statute  requiring  it  to  state  within  a  rea- 
sonable time,  say  ten  days  after  service,  its  intention  as  to 
compliance  with  the  order,  and  unless  steps  are  taken 
promptly  to  comply  with  the  order  or  to  review  this  decision, 
application  should  be  made  to  the  court,  under  section  57  of 
the  Public  Service  Commissions  Law,  to  prevent  continu- 
ance of  this  violation  of  law.  It  is  important  that  if  this 
improvement  is  to  be  made  at  all,  it  should  be  made  before 
the  opening  of  another  season  of  navigation. 

All  concur. 
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Petition  of  Thb  Nbw  York  Cbntbai*  Bailboad  Company 
under  section  91,  Railroad  Law,  for  an  order  determining 
that  a  new  highway  bridge  shall  be  constructed  across  the 
West  Shore  railroad  (lessor)  near  Malden-on-Qudson,  in 
the  town  of  Saugerties,  Ulster  county,  in  place  of  the 
existing  bridge.     [Case  No.  7469.] 

Railroad  Law,  seetion  91;  Repairs  to  Estisting  Btruotwrea.  Where 
increased  traffic  and  weight  of  yehicles  have  made  an  existing  bridge 
over  a  railroad  unsafe,  even  though  such  bridge  has  been  originally 
constructed  and  maintained  solely  at  the  ezp^ise  of  the  Railroad  com- 
pany, the  cost  of  the  alterations  and  strengthening  is  assessable  under 
section  91  and  not  under  section  93  of  the  Railroad  Law. 

The  Commission  does  not  have  to  determine  whether  there  are  funds 
available  to  defray  the  expenses  of  such  change,  either  on  the  part  oi 
the  Railroad  or  on  the  part  of  the  State  Commission  of  Highways.  The 
necessity  of  the  change  in  the  crossing  may  be  determined  even  though 
money  for  the  State's  portion  of  it  is  not  available. 

Decided  August  24,  1920. 

Appearancefa: 

Amos  Van  Etten,  Kingston,  for  the  petitioner. 

John  W.  EckeH,  Kingston,  for  the  County  of  Ulster. 

John  H.  Hvher,  Assistant  to  First  Deputy,  and  Framk 
Hermans^  Engineer  of  Orade  Crossings,  Albany,  for  the 
State  Commission  of  Highways. 

O,  A.  Vwn  Noren,  Grade  Crossing  Engineer,  The  New 
York  Central  Eailroad  Company. 

Henry  C.  Henderson,  Deputy  Attorney  General,  for  the 
State  Commission  of  Highways. 

Van  Namee,  Commissioner: 

On  March  22,  1920,  The  New  York  Central  Railroad 
Company  petitioned,  under  section  91  of  the  Railroad  Law, 
for  an  order  determining  that  a  new  highway  bridge  be  con- 
structed across  the  West  Shore  railroad  near  Malden-^n- 
Hudson,  in  the  town  of  Saugerties,  Ulster  county,  in  place 
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of  the  existing  bridge.  The  present  bridge  consists  of  two 
wooden  Howe  truss  spans  of  about  34  feet  6  inches  and  42 
feet  respectively,  supported  on  masonry  abutments  and  a 
timber  bent.  It  has  a  clear  width  of  roadway  of  14  feet  3% 
inches  and  an  under-clearance  of  17  feet.  The  bridge  was 
originally  built  in  1882,  when  the  railroad  was  built,  cross- 
ing the  then  existing  highway,  and  the  cost  was  borne 
wholly  by  the  railroad  company  as  provided  by  statute.  It 
was  repaired  in  1918  at  the  expense  of  the  railroad.  It  has 
now  its  original  strength  which  gives  it  a  figured  capacity 
for  trucks  weighing  four  tons  loaded.  The  highway  itself 
has  since  the  building  of  the  original  bridge  been  improved 
and  is  now  state  highway  No.  5169,  a  part  of  the  main  trunk 
line  highway  north  and  south  on  the  west  shore  of  the  Hud- 
son river.    Very  heavy  traffic  passes  over  the  road. 

On  April  29  and  30,  1920,  168  pleasure  automobiles,  14 
motor  buses,  and  34  motor  trucks,  some  of  them  weighing 
from  eight  to  ten  tons,  were  counted  crossing  the  bridge. 
This  overloading  of  the  bridge  and  its  narrowness  consti- 
tutes a  menace  to  the  safety  of  the  public.  The  railroad 
company  had  prepared  plans  consisting  of  a  new  steel  plate 
girder  bridge  of  one  107-foot  main  span  and  one  40-foot 
approach  span  on  the  north  side,  designed  to  carry  15  tons, 
with  a  clear  width  of  roadway  of  20  feet.  The  under-clear- 
ance is  to  be  22  feet.  The  cost  will  be  approximately 
$70,000. 

The  railroad  contends  the  cost  of  this  improvement  should 
be  borne,  one-half  by  it  and  one-half  by  the  State,  as  pro- 
vided by  subdivision  4  of  section  94  of  the  Railroad  Law. 
The  town  or  county  is  not  interested,  this  being  on  a  state 
highway. 

At  the  hearings  which  were  held  at  Kingston  on  May  3, 
and  at  the  office  of  the  Commission  in  Albany  on  May  24, 
1920,  the  Highway  Commission  agreed  that  the  petition 
was  properly  brought  under  section  91,  and  that  the  cost 
should  be  borne  one-half  by  the  railroad  company  and  one- 
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half  by  the  State  through  funds  appropriated  to  the  High- 
way Commission  under  subdivision  4  of  section  94  of  the 
Railroad  Law. 

The  question  of  whether  an  alteration  or  a  changing  of  an 
existing  crossing  which  was  originally  constructed  at  the 
expense  of  the  railroad  should  be  brought  under  section  91 
of  the  Railroad  Law,  in  which  case  the  railroad  pays  one- 
half  of  the  expense,  or  whether  under  section  93  the  rail- 
road could  be  compelled  to  bear  the  whole  expense  of  such 
alteration  or  change,  was  determined  by  the  Commission  on 
the  24th  day  of  August,  1920,  in  case  No.  7535,  involving 
the  alteration  of  an  existing  bridge  on  the  Columbia  turn- 
pike in  the  city  of  Rensselaer.  It  was  held  in  that  case  that 
the  petition  was  properly  brought  under  section  91,  and 
section  19(3  of  the  Railroad  Law  did  not  apply. 

The  Highway  Commission  further  took  the  position  that 
this  state  highway  was  paid  for  out  of  the  bond  money 
raised  for  construction  of  state  highways;  that  this  money 
was  apportioned  to  the  various  counties  of  the  State,  and 
that  the  share  of  Ulster  county,  in  which  this  highway  and 
bridge  are  situated,  has  been  spent,  and  the  Commission, 
therefore,,  has  no  funds  available  for  construction  of  new 
highway ;  that  the  only  work  that  can  be  done  in  the  county 
of  Ulster  by  the  Highway  Commission  is  repairs  and 
maintenance  of  existing  highways,  and  that  this  is  not  a 
repair  or  maintenance  but  the  building  of  a  new  structure. 
Therefore,  the  Highway  Department,  while  it  does  not 
object  to  an  order,  has  no  way  of  paying  its  share  of  this 
expense.  It  admits  its  liability,  but  unless  the  law  is 
changed  it  can  see  no  way  of  paying  its  proportion. 

This  Commission  does  not  have  to  determine  whether 
there  are  funds  available  to  defray  the  expenses  of  this 
change  either  on  the  part  of  the  railroad  or  on  the  part  of 
the  State  Commission  of  Highways.  The  necessity  of 
change  in  the  crossing  may  be  determined  even  though 
money  for  the  State's  portion  of  it  is  not  available.    (Report 
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of  the  Attorney  General,  1904,  page  248.)  If  the  Highway 
Commission  has  not  money  available  for  new  construction 
in  Ulster  county,  under  the  Highway  Bond  issue,  an  appro- 
priation for  this  purpose  may  be  obtained  from  the 
Legislature. 

It  appearing  clearly  from  the  evidence  that  public  safety 
demands  an  alteration  and  change  in  the  existing  atructtire 
by  which  the  crossing  in  this  case  is  made,  an  order  to  that 
effect  should  be  entered  determining  that  the  change  peti- 
tioned for  is  necessary,  and  providing  further  that  the 
expense  thereof  should  be  equally  divided  between  the  State 
and  the  railroad  company  under  subdivision  4  of  section  94 
of  the  Railroad  Law. 

All  concur. 
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Petition  or  Complaint  of  Geneva,  Seneca  Falls  ani> 
AuBUEN  Railkoad  Company,  Inc.,  under  subdivision  1, 
section  49,  Public  Service  Commissions  Law,  and  section 
181,  Railroad  Law,  for  permission  to  increase  passenger 
fares,  and  to  put  in  new  tariiF  on  short  notice.  [Case  No, 
7525.] 

Operations  of  Geneva,  Seneca  FaUs  and  Auburn  Bailroad  Ck>mpany, 
Inc.,  again  examined  and  the  rate  of  8  centg  in  each  JBone  authoriied, 
the  city  of  Geneva  and  the  short  outlying  stretch  of  road  constituting 
one  of  the  zones. 

Decided  September  2,  1920. 

Appearcmces: 

Oearge  S.  Stubhs,  Mayor,  for  the  City  of  Geneva. 

Michael  F.  Tracy,  representative  of  the  (Geneva  Federa- 
tion of  Labor. 

Lansing  0.  Hoskins,  541  Exchange  street,  Geneva,  as 
attorney  for  petitioner. 

Ricliard  R.  Quay,  Pittsburgh,  Penna.,  as  president  of 
petitioner. 

Vincent  8.  Welch,  Geneva,  as  secretary  of  Geneva 
Chamber  of  Commerce. 

IfiviNE,  Commiasumer: 

The  Geneva,  Seneca  Falls  and  Auburn  Railroad  Company, 
Inc.,  seeks  to  m<ake  a  further  increase  in  its  passenger  fares. 
Bates  on  different  portions  of  this  system  have  been  fre- 
quently before  the  Commission  (see  cases  Nos.  5488,  6761, 
6081,  6922).  In  three  of  these  cases  Opinions  have  been 
printed:  VI  P.  jS.  C.  Rep.  151;  VII  P.  S.  C.  Rep.  160; 
VIII  P.  S.  C.  Rep.  403.  With  this  basis  it  is  unneces- 
sary to  describe  anew  the  system  of  the  company  or  its 
method  of  operation.      While  it  is  in  a  sense  unfortunate 
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that  there  have  been  so  many  rate  readjustments,  the  com- 
pany can  not  be  criticized,  because  it  has  sought  only  moder- 
ate increases  from  time  to  time  as  operating  costs  have 
advanced,  and  has  never  sought  to  anticipate  future  cost 
increases. 

The  existing  rate  schedule  is  somewhat  complicated.  The 
rate  in  the  city  of  Geneva  is  6  cents.  On  the  interurban 
zones  the  zone  rate  on  each  is  7  cents,  with  13  cents  for  two 
zones,  20  cents  for  three,  26  cents  for  four,  etc.  There  is 
also  an  eccentric  zone  terminating  at  the  coke  works,  about 
one-half  mile  west  of  the  fixed  zone  ending  at  Lake  Road. 
This  was  established  to  meet  the  wants  of  workers  in  the 
coke  plant  by  giving  them  the  city  fare  of  6  cents  to  that 
point,  to  Lake  Road  being  7  cents.  This  application  seeks 
an  8  cent  fare  in  the  city  of  Geneva  and  an  8  cent  fare  in 
each  of  the  interurban  zones.  Certain  book  tickets  are 
sought  to  be  increased  to  a  7  cent  basis;  and  five  tickets  are 
to  be  sold  for  35  cents,  each  good  for  payment  of  an  8  cent 
cash  fare.  Under  this  rate  the  cash  fare  to  the  coke  works 
would  be  8  cents,  and  to  Lake  Road  8  cents ;  the  ticket  fare 
to  each  would  be  7  cents,  the  same  as  the  present  cash  fare. 
The  coke  works  zone  is,  therefore,  to  be  abolished.  Certain 
excursion  tickets  have  been  sold  in  the  Summer  to  Cayuga 
Lake  Park.  As  noted  in  the  last  Opinion,  Cayuga  Lake 
Park  is  no  longer  maintained  as  a  summer  resort.  It  is  pro- 
posed to  abolish  these  excursion  tickets  which  seem  to  have 
no  further  purpose. 

As  a  result  of  the  last  interurban  increase,  the  Commission 
expressed  a  doubt  as  to  whether  it  would  be  sufficient,  and 
made  a  positive  statement  that  it  would  not  more  than  enable 
the  company  to  continue  its  operations,  maintain  its  property, 
and  pay  its  interest  and  taxes.  From  what  follows  it  will  be 
seen  that  it  has  not  been  sufficient  for  that  purpose.  Although 
the  1919  statistics  reflect  only  about  three  months  of  opera- 
tions under  the  present  rates,  the  deficit  of  $11,744  in  1919 
could  not  possibly  have  been  overcome  had  the  present  rates 
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been  in  force  during  all  of  that  year.  This  appears  clearly 
in  the  table  that  follows,  containing  an  estimate  of  operations 
for  a  twelve  month  period  under  the  proposed  tariffs. 

Before  stating  the  figures  in  detail  it  should  be  said  that 
the  operating  expenses  have  again  been  closely  scrutinized, 
and  have  been  found  in  nowise  excessive  in  view  of  known 
conditions  as  to  the  cost  of  labor  and  supplies  and  the 
expenses  of  comparable  systems  brought  to  the  attention  of 
the  Commission  by  investigations  and  by  their  annual 
reports.  In  one  of  the  previous  cases  attention  was  paid  to 
the  charges  made  for  depreciation.  Until  1917  these  were 
purely  nominal.  In  1&16  there  was  charged  only  0.27  per 
cent  on  investment  in  ways  and  structures,  and  0.10  per 
cent  on  investment  in  equipment.  These  charges  being  only 
nominal  gave  an  artificial  appearance  of  comparative  pros- 
perity not  based  on  the  actual  condition  of  the  property. 
Beginning  in  1917,  charges  were  made  of  3.05  per  c^it  on 
ways  and  structures,  and  4.90  per  cent  on  equipment.  This 
gave  to  the  operating  expenses  in  1917  the  appearance  of  a 
sudden  and  over-large  increase,  but  the  amounts  charged 
are  within  the  recommendations  of  the  Commission  in  such 
cases  and  are  not  more  than  reasonably  necessary  for  the  per- 
manent preservation  of  the  property.  Following  is  a  con- 
densed statement  of  operating  results  in  1917,  1918,  and 
1919,  together  with  an  estimate  of  such  results  for  a  twelve 
month  period  under  the  proposed  tariffs. 

In  estimating  the  revenues  two  assumptions  have  been 
made  for  which  no  high  degree  of  accuracy  can  be  claimed. 
No  allowance  has  been  made  for  a  decrease  in  interurban 
passengers  because  of  the  increase  in  rates,  while  it  has  been 
assumed  that  there  would  be  a  decrease  of  16  per  cent  in 
Geneva  city  passengers.  It  has  further  been  assumed  that 
with  the  reduced  rates  for  tickets,  70  per  cent  would  use 
tickets  and  only  30  per  cent  pay  cash  fares.  These  factors  are, 
of  course,  from  their  very  nature  decidedly  uncertain.  In 
view  of  the  character  of  the  travel,  little  of  it  being  transient. 
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it  is  not  thought  that  the  proportion  of  ticket  fares  is  over- 
estimated. It  may  be  that  the  diminution  in  city  travel  will 
not  be  so  great  as  estimated,  but  it  is  equally  probable  that 
there  will  be  some  diminution  in  interurban  travel.  In  any 
event  it  is  not  thought  that  the  increase  in  revenue  can  much 
exceed  $8000.  In  making  the  estimate  we  have  included  in 
the  city  revenue  city  passengers  carried  on  interurban  cars. 
As  a  matter  of  fact,  the  interurban  cars  carry  a  considerable 
portion  of  the  city  passengers. 


1917 

1918 

1919 

Estimate 
new 
tariff 

Railway  oneratinc  revvnuM.  r .  t .  t  .  t .  t 

DoUara 

107,241 

60,393 

DoUars 

106.673 

79,966 

DoUarg 

115.350 

90.325 

DoUan 
123,642 

Railway  operating  expenses 

97,025 

Net  revenue  railway  operations 

37.848 
6,288 

25.707 
7,250 

25.025 
8,212 

26,617 

Taxm ,.,.,.,.... 

8,300 

Operating  in^oip* 

31,560 
114 

18.457 
110 

16,813 
451 

18.317 

Non-operating  income 

450 

Gross  income 

31,674 
♦39,547 

18,567 
29.002 

17.264 
29.008 

18.767 

Total  deductions  from  inoome 

29,000 

Deficit 

7.873 

10.434 

11,744 

10.2  3 

♦Includes  $10,206  which  should  have  been  classified  as  operating  expense  and  after- 
ward was  so  charged  on  company's  books.     Deficit  not  affected  by  error. 

For  reasons  stated  in  former  Opinions,  it  is  quite  clear 
that  the  company  is  entitled  at  least  to  earn  its  fixed  charges. 
Unless  this  estimate  turns  out  to  be  woefully  inaccurate,  it 
will  fail  so  to  do  by  more  than  $10,000.  In  other  words, 
the  entire  increase  is  absorbed  in  necessarily  increased 
expenses.  The  investment  based  upon  a  valuation  made  when 
the  corporation  was  reorganized,  and  adjusted  to  December 
31,  1919,  amounts  to  $639,168.  The  amount  estimated  to 
be  available  for  interest  and  dividends,  $18,767,  indicates  a 
return  of  2.94  per  cent  on  this  investment. 

It  is  clear,  therefore,  that  the  company  is  entitled  to  an 
increase  fully  as  great  as  that  asked.  It  makes  the  rates 
high,  80  high  in  fact  as  to  point  toward  the  conclusion  that 
unless  experience  proves  more  favorable  to  the  company  than 
the  Commission's  estimate  some  means  other  than  further 
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increases  must  be  found  to  maintain  the  system  as  a  going 
concern. 

On  the  interurban  line  there  is  a  great  disparity  in  mile- 
age rates  owing  to  the  difference  in  the  length  of  the  zones. 
These  zones  were  adjusted  with  regard  to  the  location  of  the 
various  communities  and  the  needs  of  the  patrons  of  the 
road.  To  adjust  them  by  distance  so  as  to  equalize  the  rates 
would  accomplish  no  good  result.  While  the  rate  per  mile 
might  be  equalized,  the  actual  fares  paid  would  be 
rendered  much  more  irregular  than  they  now  are.  The  cash 
rate  for  the  longest  zone  will  be  2.68  cents  a  mile,  the  highest 
rate  will  be  4.70  cents,  and  the  average  3.52  cents.  The 
lowest  ticket  rate  will  be  2.36  cents,  the  highest  4.12  cents, 
and  the  average  3.08  cents.  The  highest  rate  is  on  the  zone 
from  Seneca  Falls  to  Cayuga  Lake  Park.  This  is  the  zone 
of  least  travel  and  highest  comparative  operating  expense. 
With  the  abandonment  of  the  original  project  of  extending 
the  road  to  Auburn,  and  the  later  abandonment  of  Cayuga 
Lake  Park  as  a  resort,  the  reason  for  its  original  construction 
entirely  ceased.  The  only  reason  for  its  continuance  is  a 
small  population  along  and  near  the  lake  shore  which  has 
been  long  accustomed  to  the  service  and  which  should  con- 
tinue to  have  it,  but  which  may  reasonably  be  required  to 
pay  a  higher  rate  for  that  purpose. 

The  Commission  is  not  prepared  to  make  any  concrete  sug- 
gestions as  to  methods  aside  from  the  present  increase  in 
rates  for  increasing  revenues,  nor  is  it  prepared  to  make  such 
suggestions  as  to  decrease  in  operating  expenses.  The  recent 
installation  of  two  one-man  cars  within  the  city  of  Geneva 
should  have  some  effect.  The  city  of  Geneva  presents  a 
serious  problem.  In  1916  the  number  of  city  passengers 
carried  was  51.3,998;  in  1919  it  was  353,318.  How  small 
this  is  can  be  seen  from  a  comparison  with  the  number  of 
passengers  carried  by  certain  other  companies  in  1919.  Some 
of  these  have  small  interurban  lines  but  in  the  main  they  are 
comparable. 
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Pa»8engerB  Carried  4»  1919: 

Batavia   Traction    Company 397.968 

Cortland  County  Traction   Company 2,028, 817 

Fishklll    Electric    Company 1 ,  198 ,278 

Hornell   Traction    Company 1,283,217 

Ithaca    Traction   Corporation 2,427,158 

Kingston    Consolidated    3,858,612 

Ogdensburg   Street   Railroad    Company 872,838 

Orange    County    Traction    Company 3,362,966 

PeeksklU    Street    Railroad    Company 1.257.893 

Plattsburgh    Traction    Company 749,118 

WallklU  Transit  Company 1,656,352 

Whether  the  failure  of  the  people  of  (Geneva  to  use  the 
cars  is  due  to  topography,  to  improper  planning  of  the  system, 
to  high  average  prosperity  leading  to  abnormal  use  of  auto- 
mobiles, to  inadequate  service,  or  to  other  causes,  vsre  can 
not  say.  When  we  find  the  revenue  per  eaivmile  only  23.4 
cents  under  a  6  cent  fare  in  1916,  the  year  of  high  travel, 
and  25.9  cents  xmder  a  6  cent  fare  in  1919,  we  can  not  con- 
fidently assume  that  an  increase  of  service  on  the  existing 
lines  would  produce  additional  revenue  sufficient  to  offset  the 
increased  expenses. 

The  problem  should  receive  the  active  and  intense  study 
of  the  company  officials.  It  must  not  be  inferred,  however, 
that  the  interurban  line  is  carrying  the  city.  Bad  as  the 
showing  is  in  the  city,  it  is  estimated  that  of  the  probable 
operating  income  under  the  new  fares  the  greater  part 
should  be  realized  from  city  operations. 

All  oonenr. 
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In  the  Matter  of  the  Investigation  by  the  Public  Service 
Commission,  Second  District,  of  the  methods  employed  in 
supplying  natural  gas.     [Case  No.  7672.] 

In  the  Matter  of  the  Complaint  of  Ross  Graves  of  Buffalo 
against  Iroquois  Natural  Gas  Company,  alleging  insu£6i- 
cient  supply  of  natural  gas,  and  that  the  illuminating  and 
heating  power  is  not  sufficient.     [Case  No.  5901.] 

In  the  Matter  of  the  Complaint  filed  January  27,  1920,  of 
Pra'ntc  C.  Perkins,  as  Commissioner  of  Public  Affairs  of 
the  City  of  Buffalo  against  Iroquois  Natural  Gas  Com- 
pany, alleging  insuflScient  pressure  and  supply.  [Case 
No.  6901.] 

1.  Pre98ure,    When  unsafe  and  unreasonable. 

When  a  utility  maintains  a  system  of  mains  and  pipes  for  the 
distribution  of  natural  gas  which  was  originally  installed  and  is 
still  maintained  for  a  pressure  of  from  four  to  five  ounces,  the 
distribution  of  such  gas  through  such  system  at  an  actual  pressure 
ranging  as  low  as  2/10  of  an  ounce  repeated  on  many  days 
throughout  the  winter  is  unsafe,  inadequate,  unjust,  and 
unreasonable. 

2.  Cost  to  consumer  unjustly  enhanced  by  inadiqua^e  pressure. 

Gas  which  is  supplied  at  the  low  pressures  mentioned  to  an 
installation  equipped  for  a  four  to  five  ounce  pressure  is  burned 
at  great  loss  to  the  consumer,  who  thus  pays  for  the  fault  of  the 
supplying  company. 

3.  Alteration  of  pressure  stondaHL 

Where  a  natural  gas  distributing  system,  together  with  the 
connected  service  pipes  and  house  conneetions  have  been  installed 
and  designed  for  a  four-ounce  pressure,  the  Commission  is  of 
opinion  that  it  is  unsafe  to  attonpt  to  lower  the  standard  of 
pressure  to  two  ounces  except  after  a  preliminary  survey  of  the 
entire  system,  including  service  pipes  and  house  connections  and 
piping  and  such  alterations  therein  as  may  be  found  necessary 
to  accommodate  the  lower  pressure. 

4.  Mixed  gas. 

Where  it  appears  that  a  pubUc  utiUty  company  which  seU^ 
and  distributes  natural  gas  in  the  state  of  New  York  experiences 
a  shortage  in  its  supply  at  peak-load  periods,  so  that  its  service 
has  become  dangerous  and  inadequate,  the  remedy  of  requiring 
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the  company  to  augment  its  supply  by  erecting  a  plant  for  the 
manufacture  of  coal  or  water  gas  to  be  mixed  with  its  own 
product,  is  not  considered  wise  under  existing  economic  conditions 
in  the  coal  gas  and  water  gas  industries,  and  in  view  of  the  doubt 
whether  capital  could  be  raised  for  such  a  purpose  at  this  time. 

6.  Where  the  supply  of  natural  gas  of  a  utility  company  is 
insufficient  to  meet  the  demands  of  domestic  consumers^  industrisl 
uses  in  excess  of  40,000  cubic  feet  per  month  to  any  consumer 
are  ordered  to  be  discontinued  during  the  months  of  December, 
January,  February,  and  March. 

6.  0€ts  engines  of  large  «ie6,  hooetere,  fane  and  hlowere  directed  to  be 
discontinued. 

7.  Ooneumptum  in  fumaoee  originaUy  oonetntcted  for  other  ftuila. 

The  period  of  prohibition  of  such  use  enlarged  so  as  to  extend 
fr<ntt  Kovember  1st  to  April  15th. 

8.  Three-way  rate  for  natural  gas. 

For  the  purpose  of  encouraging  avoidance  of  waste  and  the 
discouragement  of  excessive  use  at  peak-load  periods,  the  Com- 
mission recouHnends  a  trial  of  the  so  called  three-way  rate  for 
natural  gas  in  which  the  price  is  a  combination  of  customer, 
demand,  and  consumption  charge,  the  quantity  of  gas  which  must 
be  made  avaUable  for  each  consumer  at  all  times  being  absolutely 
fixed  and  a  heavy  penalty  being  imposed  upon  the  utility  for 
failure  to  meet  the  demand  as  from  time  to  time  such  failure 
may  occur. 

9.  " BUding  scale  upward'*  rate. 

To  the  same  end  the  Commission  favors  the  introduction  of  the 
sliding  scale  upward  rate,  which  is  built  up  of  steps  in  such 
manner  that  the  unit  price  increases  as  the  eensumption  increasss 
during  any  particular  month.  The  Commission  recommends  that 
in  the  use  of  such  a  scale  the  initial  step  be  oiade  10,000  cubic 
feet  per  month  and  the  final  step  be  made  considerably  greater 
than  in  the  scales  now  in  general  use. 

Decided  September  2,  1920. 

Hearings  in  Case  No.  5901  since  previous  order:    Feb- 
ruary 26;  March  6,  13,  30;  June  15  and  21,  1920: 

Appearances: 

Frank  C.  Perkins^  Commissioner  of  Public  Affairs,  City 
of  Buffalo. 
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Frederic  C.  Bupp,  ABsistant  Corporation  Counsely  Cily  of 
Bufialo. 

Damel  J.  Kenefick,  of  Kenefick,  Cooke^  Mitchell  &  Bass, 
BufiFalo,  attorneys  for  Iroquois  Natural  Oas  Company. 

B.  C.  OlipJumt,  President,  Iroquois  Natural  Gas  Company. 

Henry  W.  KiUeen,  Buffalo,  for  John  F.  Burke  and  others. 

Hearing  in  case  No.  7672,  at  Albany,  August  12, 1920: 

Appearances: 

Bert  C.  OKpharU,  President,  and  P.  C.  Franchot,  Buffalo, 
for  Iroquois  Natural  Qafl  Company. 

Frederic  C.  Bupp,  Assistant  Corporation  Counsel,  for 
the  City  of  Buffalo. 

(7.  B.  Livernt'Ore,  Silver  Creek,  for  Village  of  Silver  Creek. 

E.  B.  Ward,  LeRoy,  for  Village  of  LeEoy. 

James  P.  Rallahan,  Coming,  for  the  City  of  Coming. 

Cyrus  E.  Jones  for  the  City  of  Jamestown. 

Michael  A.  Danaher  for  the  City  of  Elmira. 

WiUiam  8.  Stearns  for  the  Village  of  Fredonia  and  the 
Town  of  Pomf ret. 

Henry  Neff,  jSalamanca,  for  himself  and  other  millers. 

Bobert  0,  Ortswold,  60  Wall  street,  New  York  city,  repre- 
senting Henry  L.  Doherty  Company. 

A.  B,  Tremaine,  Lancaster,  for  The  Depew  and  Lancaster 
Light,  Power  and  Conduit  Company. 

Williams,  Minard  &  Howell  (by  H.  C.  Minard),  614 
Erie  County  Savings  Bank  Building,  Buffalo,  for  the  Repub- 
lic Light,  Heat  and  Power  Company  ei  al. 

B,  C,  Harder,  Wellsville,  for  Empire  Gas  and  Fuel  Com- 
pany, Ltd. 

J.  W.  Oermond,  WdLmlle,  for  Empire  Gas  and  Fuel 
Company,  Ltd. 

Henry  Bradley,  Wellsville,  for  Empire  Gas  and  Fuel 
Company,  Ltd. 

J,  B.  Bradley,  Homell,  for  Homell  Gas  Light  Company 
and  Canisteo  Gas  Company. 
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F.  VF.  Herron,  Olean,  for  Producers  Gas  Company. 
W,  M,  Oumsey,  Coming,  Superintendent  of  the  Crystal 
City  Gas  Company. 

Hill,  Chairman: 

These  proceedings  taken  together  bring  under  considera- 
tion the  methods  employed  by  the  Iroquois  Natural  Gas 
Company  in  supplying  and  distributing  natural  gas  in  its 
territory  in  Western  New  York,  including  the  city  of  Buffalo. 
The  first  entitled  proceeding  has  a  statewide  effect,  all  of  the 
other  natural  gas  companies  operating  in  the  State  being  par- 
ties thereto,  but  for  the  purposes  of  the  order  now  to  be  made 
only  the  Iroquois  Natural  Gas  Company  will  be  considered. 

The  last  entitled  complaint  charges  in  substance  that  the 
pressure  furnished  by  said  company  in  the  city  of  Buffalo 
is  variable  and  much  less  than  should  be  maintained ;  that  a 
normal  pressure  of  five  ounces  should  be  maintained  at  the 
meters  of  the  consumers  with  a  minimum  of  four  ounces  at 
all  times.  This  complaint  further  charges  that  the  company 
is  supplying  gas  to  industrial  consumers  when  there  is  not 
a  sufficiency  for  domestic  consumers,  in  \aolation  of  the  pro- 
visions of  an  order  of  the  Commission  made  November  19, 
1918. 

For  many  years  the  Iroquois  Natural  Gas  Company  and 
its  predecessors  have  supplied  natural  gas  to  the  public  in 
the  western  part  of  the  State  of  New  York,  the  largest  com- 
munity so  served  being  the  city  of  Buffalo  with  about 
500,000  population,  and  the  company  supplying  upward  of 
80,000  consumers  in  that  city.  The  investigation  has  covered 
quite  a  wide  field,  and  the  resulting  order  by  no  means  solves 
the  problems  presented,  although  it  is  hoped  that  it  will 
improve  the  conditions  complained  of. 

The  Commission  has  in  previous  years  had  occasion  to 
make  similar  investigations,  so  that  the  results  are  not  sur- 
prising. It  is  general  knowledge  and  is  not  disputed,  that  for 
a  great  many  years  the  natural  gas  pressure  of  the  Iroquois 
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company,  especially  in  the  city  of  Buffalo,  failed  in  the 
winter  months,  especially  during  the  colder  intervals.  In  a 
mild  winter  the  inconvenience  would  not  be  serious.  In  1918 
the  Commission  sought  to  relieve  the  situation  by  prohibiting 
the  use  of  gas  for  heating  purposes  in  furnaces  not  originally 
constructed  for  the  use  of  natural  gas,  on  the  theory  that 
such  use  was  wasteful.  The  following  winter  was  mild,  the 
order  was  enforced,  and  the  resxdt  was  measurably  acceptable 
service  and  comparatively  little  distress  or  inconvenience, 
although  shortages  of  supply  did  occur.  In  the  follow- 
ing winter  of  1919-1920  the  order  was  still  enforced,  but  the 
weather  during  the  entire  winter  was  severe,  this  severity 
being  in  the  nature  of  frequent  periods  throughout  the 
season  when  for  several  days  in  succession  the  temperature 
ranged  near  zero,  Fahrenheit.  Examinations  of  pressure 
charts  at  various  points  on  the  lines  showed  that  at  the  peak 
load  periods  of  the  day  the  pressures  varied  from  2/10  of 
one  ounce  to  upward  of  7  ounces.  The  higher  pressures  dur- 
ing these  periods  were  in  the  southeastern  portions  of  the 
city  which  are  nearest  the  entrance  mains. 

The  distribution  systems  of  the  company  were  originally 
installed  and  have  always  been  maintained  with  a  view  to 
the  maintenance  of  a  pressure  at  the  consumer's  burner  of 
from  four  to  five  ounces.  It  seems  this  pressure  has  tra- 
ditionally been  accepted  as  the  standard  for  natural  gas 
installations.  Accordingly  all  of  the  service  pipes  and  con- 
nections, as  well  as  house  piping  and  also  all  burners  and 
appliances,  have  been  installed  with  reference  to  this 
standard. 

With  a  system  of  distributing  mains,  service  connections, 
house  piping  and  appliances  thus  installed  for  a  pressure  of 
from  four  to  five  ounces,  and  with  an  actual  pressure  ranging 
as  low  as  2/10  of  one  ounce,  repeated  on  many  days 
throughout  the  winter,  but  one  result  could  ensue.  It  is  not 
an  exaggeration  to  say  that  the  service  frequently  broke 
down  and  became  dangerous  and  intolerable.     It  is  also 
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obvious  that  gas  which  is  supplied  at  the  low  pressures  men- 
tioned to  an  installation  equipped  for  a  four-ounce  pressure, 
will  be  burned  at  a  great  loss  to  the  Gonsumer,  who  thus  pays 
for  the  fault  of  the  supplying  company.  Accordingly  there 
was  just  criticism  and  complaint  on  the  part  of  consumers, 
not  only  that  the  volume  of  gas  supplied  was  inadequate  for 
the  desired  purposes  but  that  the  bilb  were  excessive  when 
compared  with  the  results  obtained. 

Another  effect  was  observable,  the  occurrence  of  which 
is  fully  ^cplained  by  the  testimony,  namely,  that  as  the 
season  advanced  the  shortage  of  gas  became  more  noticeable, 
due  to  the  lessened  reserve;  and  when  in  March  the  pro- 
hibition of  consumption  of  gas  for  heating  purposes  in  con- 
verted coal  furnaces  expired,  the  shortage  of  supply  was 
more  pronounced  than  at  any  previous  time,  extending  up  to 
the  warm  weather  period  in  May. 

During  the  investigation  various  hearings  were  held,  at 
which  the  company  was  represented.  The  substantial  facts 
as  above  stated  were  not,  however,  brought  in  issue,  and  the 
Commission  is  of  the  opinion  that  the  conditions  above 
described  which  existed  in  Buffalo  during  the  past  winter 
and  spring  resulted  in  a  service  which  was  unsafe,  inade- 
quate, unjust,  and  unreasonable.  A  repetition  of  the  con- 
ditions described  should  by  all  means  be  prevented,  even  if 
strenuous  measures  are  found  necessary  for  such  prevention. 

Of  course  the  great  difficulty  arises  from  the  shortage  in 
the  supply  of  natural  gas  in  the  face  of  an  increasing 
demand.  The  fact  is  that  in  the  face  of  a  general  assump- 
tion that  the  supply  of  natural  gas  generally  throughout  the 
country  has  reached  its  apex  and  is  due  to  gradually  decline, 
the  delivery  in  Buffalo  by  the  Iroquois  company  has  shown 
a  general  increase.  The  demand,  however,  has  increased  in 
still  greater  proportion.  An  idea  of  the  volume  supplied  is 
furnished  by  the  statement  that  the  average  total  per  day 
delivered  to  the  mains  in  Buffalo  in  January,  1920,  was 
42,000,000  cubic  feet    There  was  put  into  the  Buffalo  lines 
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in  1919  somewhat  more  than  ten  billions  cubic  feet.  Official 
figures  indicate  that  New  York  state  produced  in  1917 
upward  of  eight  billions  cubic  feet,  and  consumed  about 
twenty-two  and  one-half,  billions.  This  includes  the  entire 
State.  Of  the  BuflFalo  supply,  about  40  per  cent  came  from 
wells  in  New  York,  the  remaining  60  per  cent  coming  from 
Pennsylvania. 

THE  PUTURE  OF  NATURAL  GAS 

There  exists  a  very  strong  body  of  opinion  to  the  effect 
that  in  general  the  production  of  natural  gas  in  the  United 
States  has  reached  its  limit,  and  is  due  gradually  to  decline 
and  eventually  cease  over  a  period  of  from  fifteen  to  thirty 
years.  This  general  consideration  is  of  less  importance  in 
any  treatment  of  the  Iroquois  territory,  however,  than  the 
future  of  the  supply  in  the  comparatively  restricted  area 
available  to  that  city,  for  the  reason  that  this  commodity, 
unlike  many  others,  can  be  conveyed  only  through  pipes,  and 
as  concerns  commercial  purposes  for  a  distance  not  exceed'* 
ing  approximately  three  hundred  and  fifty  miles. 

Without  entering  upon  an  exhaustive  treatment  of  the 
subject,  it  is  perhaps  sufficient  for  the  purposes  of  this  dis- 
cussion to  make  a  few  observations  which  it  is  believed  are 
not  subject  to  dispute.  There  is  no  appreciable  regeneration 
of  natural  gas.  When  a  supply  is  found  and  exhausted  it 
does  not  renew  itself.  The  average  life  of  a  gas  well  has 
been  found  to  be  less  than  eight  years,  showing  that  in  gen- 
eral the  exhaustion  is  rapid.  The  location  of  the  deposits 
and  measurement  of  the  possibilities  thereof  even  after  they 
are  developed  is  not  an  exact  science,  and  the  life  of  operat- 
ing wells  is  largely  matter  of  conjecture.  The  demand  is 
constantly  increasing.  It  follows  that  the  future  supply  in 
any  field  is  a  matter  of  imcertainty,  with  the  constant  factor, 
however,  that  in  territory  where  large  consumption  is  taking 
place  ultimate  exhaustion  is  sure  to  come,  and  is  only  a 
matter  of  estimate  in  point  of  time. 

With  respect  to  the  supply  for  Buffalo  and  the  Iroquois 
18 
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territory  generally,  in  1917  about  76  per  cent  thereof  was 
purchased  by  that  company  from  the  United  Natural  Gas 
Company  which  produces  in  Pennsylvania.  In  the  follow- 
ing year  this  proportion  fell  to  73  per  cent,  while  in  the  past 
winter  it  fell  to  the  neighborhood  of  60  per  cent.  The 
remainder  came  from  the  Iroquois  territory  in  the  State  of 
New  York  or  was  purchased  by  it  in  that  State.  A  large 
part  of  the  recent  New  York  product  came  from  new  wells 
near  Buifalo,  in  Bennington  township,  Wyoming  county. 
Both  the  yield  and  the  lock  pressure  in  this  development 
show  indications  of  sharp  decline,  and  all  the  evidence  avail- 
able indicates  that  both  the  New  York  and  Pennsylvania 
fields  are  steadily  declining  both  in  quantity  production  and 
in  rock  pressure.  The  president  of  the  company  testified 
that  in  his  judgment  the  production  for  the  coming  winter 
will  be  no  greater  than  that  of  last  winter,  and  that  the 
amount  which  will  bo  available  from  summer  storage  will 
be  considerably  less.  Naturally  this  witness  testified  that 
while  the  company  has  some  undrilled  territory  in  New  York 
it  is  becoming  increasingly  hard  to  get  a  location  that  looks 
available.  It  is  stated  that  the  drilling  operations  will  be 
more  than  last  year,  and  will  be  principally  in  the  towns  of 
CoUins  and  North  Collins  in  Erie  county,  and  Bennington 
in  Wyoming  county;  it  was  shown  that  during  two  years 
ended  July  31,  1920,  a  total  of  51  wells  was  drilled,  of 
which  23  were  producing  wells  and  28  were  dry.  It  also 
appears  that  while  Pennsylvania  exports  to  New  York  and 
other  States  about  11  per  cent  of  its  product,  it  imports  from 
West  Viriginia  and  elsewhere  about  43  per  cent  of  its  own 
consumption.  Recently  great  possibilities  have  been  claimed 
for  what  is  known  as  the  new  McKeesport  gas  pool  in 
Pennsylvania,  but  investigation,  including  an  examination 
of  the  report  of  the  Pennsylvania  State  Geologist,  would 
indicate  that  these  developments  are  of  a  local  nature  and  that 
the  pressure  and  average  flow  have  rapidly  declined  and  may 
now  be  sa^d  to  be  inconsiderable. 
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It  appears  that  the  Iroquois  company  is  likely  to  secure 
10  per  cent  less  gas  by  way  of  purchase  from  Pennsylvania 
than  it  did  last  year. 

Of  course  the  uncertainties  surrounding  the  supply  may 
resolve  themselves  in  the  direction  of  an  unexpected  improve- 
ment, and  It  is  unsafe  to  prophesy  with  positivenees.  It 
would  seem,  however,  on  the  facts  available  that  the  Iroquois 
company  has  clearly  arrived  at  the  point  where  its  service 
has  become  dangerous  and  inadequate,  and  where  definite 
steps  must  be  taken  either  to  increase  the  supply  to  the  neces- 
sary point  or  to  so  restrict  and  improve  the  uses  and  methods 
of  sale,  distribution,  and  utilization  as  to  render  the  service 
which  is  continued  to  be  given  safe  and  reasonably  adequate. 

The  complainant  urges  and  insists  that  all  that  is  necessary 
to  bring  about  the  desired  result  is  that  the  Commission 
make  and  enforce  an  order  requiring  the  company  to  pro- 
vide a  constant  pressure  of  four  ounces  at  the  consumers' 
meters.  Obviously  the  successful  enforcement  of  such  an 
order  would  solve  the  problem,  and  if  such  a  solution  is  pos- 
sible none  other  need  be  considered.  The  company  claims, 
however,  that  there  is  a  shortage  in  its  supply  of  gas,  that  it 
is  unable  to  meet  the  demands  of  its  customers  at  peak-load 
periods,  and  that  it  is  impossible  to  maintain  a  four-ounce 
pressure  or  any  adequate  pressure  at  such  times.  If  it  is 
impossible  to  provide  the  desired  pressure,  then  no  order 
requiring  it  would  produce  the  needed  result,  and  even  if 
heavy  penalties  could  and  were  to  be  collected  they  would  not 
produce  gas.  Leaving  on  one  side  the  question  of  the 
enforceability  of  such  penalties,  we  should  give  first  con- 
sideration to  the  practicability  of  so  improving  the  distribu- 
tion and  utilization  of  the  available  gas  as  to  overcome  the 
principal  shortcomings  in  the  service  and  insure  the  use  of 
the  available  gas  in  safety  and  to  the  best  advantage. 

INCREASED  SUPPLY,  MIXED  GAS 

By  a  recent  amendment  to  the  Public  Service  Commissions 
Law  the  Commission  was  given  power,  after  investigation 
and  hearing,  to  require  a  natural  gas  distributing  company 


548     Public  Sebvice  Commission^  Second  Disteict 

Vol  9, 1920 

to  augment  its  supply  whenever  the  Commission  deems 
necessary  and  whenever  artificial  gas  can  be  reasonably 
obtained,  by  acquiring  by  purchase,  manufacture,  or  other- 
wise a  supply  thereof  to  be  mixed  with  natural  gas  in  order 
to  render  adequate  service  ...  or  to  maintain  a  proper 
uniform  pressure.  Various  suggestions  for  additions  to  the 
supply  have  been  seriously  discussed  and  considered, 
although  it  must  be  borne  in  mind  at  the  outset  that  any 
increase  in  volume  brought  about  by  the  mixture  of  natural 
gas  with  manufactured  gas  entails  serious  drawbacks.  Even 
under  ordinary  conditions  the  cost  of  manufactured  gas, 
either  coal  gas  or  water  gas,  is  very  much  in  excess  of  the 
cost  of  producing  and  delivering  natural  gas,  while  at  the 
same  time  the  heating  or  calorific  value  of  the  manufactured 
gas  is  only  about  half  that  in  a  corresponding  quantity  of 
natural  gas.  Therefore  the  result  of  such  a  mixture  would 
be  a  greatly  enhanced  price  for  a  fuel  containing  much  less 
potential  value.  Under  ordinary  conditions,  such  as  obtained 
a  few  years  ago,  the  cost  of  manufactured  gas  was  from  three 
to  four  fold  the  price  of  natural  gas.  Within  the  last  few 
months,  however,  the  costs  of  manufacture  of  both  coal  gas 
and  water  gas  have  very  largely  increased,  and  even  at  the 
increased  costs  such  companies  are  finding  great  difficulty 
in  securing  proper  supplies  of  gas  coal  and  gas  oil.  These 
developments  are  a  serious  menace,  at  least  for  the  time 
being,  to  the  development  of  gas  manufacturing  establish- 
ments. It  is  quite  doubtful  whether  capital  could  be  raised 
for  such  a  purpose  at  this  time.  The  circumstances  are  such 
that  the  eonstniction  of  auxiliary  plants  for  the  purpose  of 
manufacturing  gas  for  an  auxiliary  supply,  at  least  at  the 
present  period,  presents  so  many  objections  that  such  a 
measure  is  of  dubious  value. 

COMBIN-ATION  WITH  THE  PLANT  OF  W.  J.  JUDGE 

The  Iroquois  company  is  controlled  by  substantially  the, 
same  interests  which  control  the  manufactured  gas  plant  in 
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BuflFalo  known  as  the  W.  J.  Judge  property,  formerly  the 
Buffalo  Gas  Company.  This  plant  manufactures  both  coal 
gas  and  water  gas  and  distributes  the  same  for  lighting  pur- 
poses  in  that  city,  the  output  being  about  760,000,000  cubic 
feet  per  year,  or  about  two  millions  per  day,  and  it  has  been 
proposed  to  improve  the  natural  gas  supply  by  merging  these 
two  properties,  mixing  the  two  gases  and  having  one  mixed 
gas  in  place  of  the  respective  outputs  of  natural  and  manu- 
factured gas  now  delivered  by  the  two  plants.  The  product 
of  the  Judge  plant  is  now  all  absorbed  by  its  consumers,  so 
that  no  additional  volume  to  any  consumer  would  result  from 
the  merger;  and  so  far  as  the  natural  gas  consumer  is  con- 
cerned, he  would  apparently  be  receiving  a  gas  containing 
fewer  heat  units  at  an  enhanced  price.  The  present  price 
charged  by  the  Judge  plant  is  $1.45  per  M,  against  37  cents 
per  M  for  natural  gas  from  the  Iroquois  plant.  It  follows 
that  no  added  supply  can  be  expected  from  such  a  merger. 

COKE-OVEN  GAS 

It  has  frequently  been  suggested  that  the  natural  gas  sup- 
ply be  augmented  by  the  purchase  of  coko-oven  gas  from 
producers  of  coke  in  Buffalo. 

It  is  said  to  be  possible  .that  at  an  early  date  a  limited 
supply  of  that  character  may  be  available,  but  there  is  no 
known  available  supply  at  the  present  time,  so  that  for  prac- 
tical purposes  help  from  that  direction  can  not  be  relied 
upon.  The  Iroquois  company  is  strongly  urged  to  purchase 
coke-oven  gas  as  opportunity  may  offer. 

PURCHASE  OF  ADDITIONAL  NATURAL  GAS 

The  evidence  shows  that  there  is  increasing  demand  for 
natural  gas  in  Pennsylvania  and  wherever  else  it  is  pro- 
duced; and  in  Pennsylvania  and  West  Virginia,  which  are 
the  two  largest  producing  States,  the  question  of  restricting 
and  conserving  the  consumption  of  the  natural  gas  product 
is  receiving  most  careful  consideration  at  the  hands  of  the 
public  authorities.    It  is  evident  that  these  authorities  are 
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taking  steps  to  prevent  wasteful  use  and  also  to  prohibit  the 
use  of  natural  gas  where  other  fuels  can  be  made  reasonably 
available. 

It  is  quite  certain  that  these  states  will  find  methods  of 
preventing  exportation  of  native  gas  to  other  states,  at  least 
unless  the  states  receiving  a  supply  cease  to  make  use  of  it 
in  wasteful  devices  or  practices. 

It  has  been  intimated  by  counsel  for  consumers  that  the 
shortage  of  gas  arises  from  the  inability  of  the  Iroquois 
company  to  pay  the  price  demanded  by  producers  in  Penn- 
sylvania. The  company  does  not  admit  this.  It  is  clearly 
its  duty  to  purchase  gas  wherever  it  is  available  at  prices 
which,  all  things  considered,  are  not  unreasonable.  The 
price  chargeable  by  it  must,  upon  complaint^  from  time  to 
time,  be  fixed  by  this  Commission  so  as  to  provide  a  reason- 
able return. 

IS  mixed  gas  essential? 

For  the  coming  winter,  at  least,  it  would  seem  to  admit  of 
little  question  as  to  the  Iroquois  company  that  the  best  solu- 
tion both  for  the  company  and  its  consumers  is  to  eliminate 
the  suggestion  of  a  mixed  gas  and  confine  the  use  of  natural 
gas  as  nearly  as  possible  to  domestic  purposes  and  to  the 
most  efficient  appliances,  thus  preserving  the  high  potential 
value  and  relative  low  cost  of  the  product.  The  recent  legis- 
lation above  referred  to  gave  the  Commission  power,  among 
other  things,  to  prohibit  the  use  of  natural  gas  in  wasteful 
devices  and  practices,  and  also  to  order  the  curtailment  or 
discontinuance  of  its  use  for  manufacturing  or  industrial 
purposes  for  periods  aggregating  not  to  exceed  four  months 
in  any  calendar  year,  if  it  be  established  to  the  satisfaction 
of  the'  Commission  that  the  supply  of  natural  gas  is  not 
adequate  to  meet  the  reasonable  demands  of  domestic  con- 
sumption. The  facts  of  the  shortage  of  the  supply  during 
recent  years  in  the  Buifalo  district  of  the  Iroquois  company 
are  true  of  the  remainder  of  its  district  in  the  state  of  New 
York  in  varying  degree. 
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INDUSTRIAL  USES 

Quite  a  large  quantity  of  the  company^s  product  is  con- 
sumed through  this  territory  for  industrial  purposes.  The 
Commission  feels  that  the  hulk  of  this  volume  should  be 
taken  from  the  industrial  use  and  restricted  to  domestic  use. 
At  the  same  time  there  are  many  of  the  smaller  uses  for 
industrial  purposes  which  partake  largely  of  domestic  use 
and  should  not  be  disturbed.  The  Commission  therefore 
proposes  that  industrial  users  in  quantities  not  exceeding 
40,000  cubic  feet  per  month  shall  be  exempted  from  the 
effect  of  the  order  in  this  respect.  The  evidence  shows  that 
the  volume  used  by  these  smaller  consumers  does  not  exceed 
one  million  cubic  feet  per  month.  The  total  saving  by  means 
of  this  prohibition  is  estimated  at  thirty  million  cubic  feet 
per  month,  or  approximately  one  million  cubic  feet  per  day; 

USE  IN  CONVERTED  COAL  FURNACES 

The  Commission  also  proposes  to  extend  the  period  of 
prohibition  of  the  use  of  gas  for  heating  purposes  in  furnaces 
not  constructed  for  such  use  over  a  longer  period  than  for- 
merly. There  is  no  doubt  that  the  prohibition  of  waste  by  this 
method  of  use  during  the  past  two  years  was  very  vital  in 
conserving  the  supply. 

GAS  ENGINES,  BOOSTERS,  FANS,  AND  BLOWERS 

The  evidence  shows  that  all  of  these  devices,  especially 
the  larger  gas  engines,  have  the  effect  of  creating  an  unrea- 
sonable variation  in  pressure  in  favor  of  the  user  of  the 
device  and  that  their  use  is  therefore  unfair  and  properly  to 
be  condemned.  It  is  believed,  however,  that  small  gas 
engines  not  exceeding  ten  rated  horsepower  may  be  fairly 
excepted  from  the  prohibitory  clause  of  the  order. 

PRESSURE  STANDARD 

The  expert  witness  Wyer  advanced  the  opinion  that  by 
reducing  the  required  pressure  at  the  meter  to  about  two 
ounces  and  doubling  the  price  of  gas  to  the  consumer,  the 
advanced  price  would  prove  so  strong  an  inducement  in 
favor  of  economical  use  that  the  resulting  saving  in  the 
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required  volume  would  solve  the  entire  problem  and  that  no 
auxiliary  supply  of  manufactured  gas  would  be  found  neces- 
sary. This  witness,  who  is  consulting  engineer  of  the  United 
State  Bureau  of  Mines,  strongly  urged  that  no  mixed  gas  is 
or  for  several  years  will  be  necessary  if  industrial  useg  are 
discontinued  and  the  use  of  the  gas  is  confined  to  domestic 
purposes  other  than  heating,  and  only  in  efficient  devices 
and  at  two-ounce  pressura 

While  this  Commission  can  not  subscribe  to  the  novel 
method  of  rate  making  thus  advocated,  it  is  impressed  with 
the  urgency  advanced  by  the  witness  for  greater  restriction 
in  the  uses  of  natural  gas  and  also  greater  care  to  avoid 
wasteful  practices.  So  far  as  price  is  concerned,  it  is 
assumed  that  the  gas  company  may  be  safely  left  to  advance 
its  own  proper  claims  as  they  may  exist  from  time  to  time, 
and  as  they  may  alter  by  reason  of  changing  conditions. 
The  order  to  be  made  in  this  proceeding,  therefore,  has  no 
direct  bearing  upon  and  does  not  directly  affect  the  matter 
of  price.  That  will  be  fixed  from  time  to  time  as  required 
by  law,  upon  the  basis  of  a  reasonable  return  to  the  company. 

With  respect  to  the  economies  to  be  expected  from  the 
adoption  of  a  lower  pressure,  it  is  doubtless  true  that  in 
consumption  of  gas  at  the  higher  pressures  there  is  increased 
probability  of  waste  due  to  the  larger  volume  being  utilized, 
and  undoubtedly  a  lower  pressure  will  materially  reduce  the 
normal  loss  which  takes  place  in  the  distributing  mains  by 
reason  of  leakage.  It  is  not  apparent,  however,  that  appli- 
ances designed  and  installed  for  the  higher  pressure  and 
supplied  and  intelligently  operated  at  that  pressure  will  con- 
sume materially  more  gas  to  produce  a  given  result  than 
appliances  designed  for  and  operated  at  the  lower  pressure. 
Neither  is  it  perceivable,  that  reduction  to  a  two-ounce 
standard  will  have  the  profound  effect  on  consumption  which 
is  claimed  by  Mr.  Wyer. 

We  are  required  to  consider  also  that  the  alteration  of 
a  natural  gas  distributing  system  installed  and  designed  for 
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a  four-ounce  pressure,  with  a  view  to  using  it  at  half  that 
pressure,  involves  engineering  problems  of  no  small  impor- 
tance and  expense.  All  the  witnesses  agree  that  it  would  be 
unsafe  to  attempt  such  a  change  without  a  preliminary  sur- 
vey of  the  entire  system,  including  the  service  pipes  and 
house  connections  and  piping,  and  such  alterations  therein 
as  might  be  found  necessary  to  accommodate  the  lower 
pressure.  Pipes  which  serve  acceptably  for  the  higher  pres- 
sure would  in  many  instances  prove  inadequate  for  the  lower 
pressure,  and  in  many  cases  only  actual  trial  would  deter- 
mine whether  or  not  alteration  was  necessary.  In  addition 
to  these  problems  remains  the  much  simpler  one  of  altering 
the  appliances  of  the  consumer  but  which  would  alfio  involve 
a  very  substantial  expense.  Upon  the  present  record  the 
Commission  can  not  therefore  recommend  the  lowering  of 
the  pressure  standard. 

If  the  company  will  make  and  submit  the  necessary  sur- 
vey of  its  lines,  connections,  and  consumers'  appliances,  with 
an  estimate  of  the  cost  of  the  alterations  and  the  time  which 
would  be  involved  in  making  them,  the  Commission  will  give 
further  attention  to  the  suggestion  that  the  four-ounce  stand- 
ard of  pressure  be  reduced. 

METHODS  OP  BASING  HATES 

The  Commission  believes,  however,  that  the  Iroquois  com- 
pany's method  of  establishing  the  price  of  natural  gas  can 
be  greatly  improved  upon  in  the  direction  of  fairness  to  con- 
sumers of  different  classes,  and  also  with  the  effect  of  bring- 
ing about  greater  care  and  economy  and  avoidance  of  waste 
in  consumption. 

There  are  other  methods  in  use  which  merit  careful  atten- 
tion of  the  Iroquois  company. 

THREE-WAY  RATE 

The  Coromission  has  been  much  impressed  with  the  merit 
of  what  is  known  as  the  three-way  rate,  which  has  recently 
been  put  into  effect  in  the  State  of  Kansas.     This  rate  so 
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combines  the  elements  of  customer  charge,  demand  charge, 
and  consumption  charge,  with  a  heavy  penalty  against  the 
company  for  failure  at  any  time  to  meet  the  stipulated 
quantity  covered  by  the  demand  charge,  that  its  adoption 
seems  to  be  a  very  great  advance  on  any  other  method  so  far 
proposed. 

Briefly  stated,  this  plan  of  charging  for  gas  service  con- 
sists in  dividing  the  charge  into  three  parts,  called  the  cus- 
tomer, the  demand,  and  the  consumption  charge.  The 
customer  charge  is  paid  annually  and  includes  such  of  the 
general  expenses  as  relate  to  all  coivsumers  alike,  such  as  the 
expense  of  providing  capital,  equipment,  oflBce,  legal  ser- 
vices, taxes,  interest  on  securities,  etc.  The  demand  charge 
relates  to  the  proportion  of  the  total  equipment  of  which  the 
consumer  demands  the  use,  which  may  be  estimated  at  a 
certain  sum  per  thousand  heating  units  or  cubic  feet  of  the 
demand.  The  consumption  charge  is  placed  at  a  flat  rate  per 
thousand  B.t.u.'s  or  cubic  feet  covering  the  actual  quantity 
used.  This  is  really  an  adaptation  of  widely  used  electric 
rates  to  the  distribution  of  gas. 

An  important  feature  of  this  rate  is  that  the  quantity 
of  gas  which  must  be  made  available  for  each  consumer  at 
all  times  being  absolutely  fixed,,  a  measure  is  thus  afforded 
for  a  heavy  penalty  which  is  imposed  upon  the  company 
for  failure  to  meet  the  agreed  demand  as  from  time  to  time 
such  failure  may  occur,  and  equally  important  is  the 
inability  of  the  consumer  to  exceed  the  stipulated  demand  at 
peak  periods. 

The  advisability  of  putting  the  three-way  rate  into  imme- 
diate effect  in  the  Iroquois  territory  has  been  discussed  with 
the  company  and  is  under  serious  consideration.  The 
expense  of  such  an  installation  is  considerable,  for  the  reason 
that  an  auxiliary  measuring  device  is  required  for  each  cus- 
tomer, involving  quite  a  large  expense,  and  the  company 
feels  disinclined  to  make  the  necessary  expenditure  without 
some  preliminary  experimentation. 
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For  this  reason  the  general  installation  of  this  rate 
throughout  the  territory  of  the  company  is  not  urged  at  this 
time,  but  the  Commission  does  strongly  recommend  that  a 
trial  be  made  in  one  or  more  of  the  smaller  communities  sup- 
plied by  the  Iroquois  company  at  as  early  a  date  as  prac- 
ticable, with  a  view  to  ultimate  extension  if  it  is  found  to  be 
meritorious. 

"  SLIDING  SCALE  UPWARD  "  RATE 

Another  basis  for  natural  gas  rates,  which  has  for  its 
object  the  discouragement  of  excessive  use  at  peak-load 
periods,  is  the  ^'  sliding  scale  upward  "  rate.  As  its  desig- 
nation implies,  this  rate  is  built  up  of  steps  in  such  manner 
that  the  unit  price  increases  as  the  consumption  increases 
during  any  particular  month.  This  rate  has  been  installed 
in  a  number  of  Ohio  cities,  and  also  in  the  city  of  James- 
town, N.  Y.,  and  reports  indicate  that  in  considerable 
measure  it  accomplishes  the  desired  end.  It  should  be 
understood  that  the  use  of  such  a  rate  does  not  necessarily 
imply  an  increased  revenue  to  the  company,  its  supposed 
main  design  being  to  penalize  excessive  use  in  peak-load 
periods.    A  common  formula  for  this  rate  is  the  following: 

First  6  M  cubic  feet  at x^ 

Second  5  M  cubic  feet  at xjf  -f  10^ 

Third  6  M  cubic  feet  at x^  -j-  15^ 

AU  over  15  M  cubic  feet  at xft  -j-  aojf 

Under  such  and  similar  formulae,  savings  as  high  as  32 
per  cent  of  the  former  supply  are  reported.  Experience 
has  developed  a  tendency,  however,  to  increase  the  degree  of 
the  later  steps.  The  Commission  is  of  the  opinion  that  in 
the  use  of  such  a  scale  its  legitimate  purpose  will  be  much 
better  served  if  the  initial  step  is  doubled  and  the  final  step 
made  considerably  greater.  The  effect  will  naturally  be  to 
improve  the  service  to  the  moderate  consumer  and  penalize 
waste  and  excessive  consumption.  In  view  of  the  claim 
which  is  broadly  made  by  the  witness  Wyer  and  others,  that 
no  mixed  gas  is  necessary  provided  waste  and  excessive  use 
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are  avoided,  the  Commission  is  inclined  to  believe  that  in  the 
present  exigency  the  introduction  of  such  a  rate  is  desirable 
and  affords  the  most  hopeful  method  of  relief  which  is 
available.  Of  course,  with  such  a  method  it  would  be  clearlv 
unjust  to  penalize  the  consumer  unless  the  gas  for  the  use  of 
which  he  is  charged  is  supplied  to  him  at  a  suitable  pressure. 

STOPPAGE  OF  WASTEFUL  METHODS 

Much  emphasis  is  placed  by  all  the  witnesses  on  the 
importance  of  intelligent  use  of  gas  by  the  consumer  in 
order  that  the  full  or  approximate  potential  value  of  the  gas 
be  utilized  and  that  waste  and  extravagance  be  avoided. 
The  claim  is  advanced  that  the  greater  part  of  the  available 
heating  value  goes  to  waste  and  only  the  lesser  part  utilized. 
Much  of  this  carelessness  comes  from  the  abundant  and  cheap 
supply  of  former  years  when  thrift  and  care  in  utilization 
were  not  considered  important,  while  some  of  it  is  due  to 
improper  fixtures  and  adjustments.  The  importance  of 
educating  the  consumer  along  the  lines  of  care  and  tihrift 
and  intelligent  manipulation  can  not  be  overestimated,  and 
the  company  is  urged  to  make  careful  inspections  of  the 
appliances  used  by  its  consumers  and  to  supply  them  with 
instructions  from  time  to  time  along  the  lines  indicated. 
It  is  believed  that  constant  activity  on  the  part  of  the  com- 
pany in  this  regard  will  result  in  greatly  improved  conditions. 

TO  SUMMARIZE: 

1.  It  is  not  deemed  advisable  under  existing  conditions 
to  provide  for  a  mixed  gas. 

2.  It  is  recommended  that  the  Iroquois  Natural  Gas  Com- 
pany consider  the  introduction  of  the  ^'  sliding  scale  upward  " 
rate,  and  ultimately  the  three-part  rate. 

3.  The  prohibitory  period  for  the  consumption  of  gas  in 
furnaces  originally  constructed  for  the  use  of  other  fuels 
is  extended  so  as  to  begin  November  1st  and  continue  to 
April  15th. 
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4.  Industrial  use  in  excess  of  40^000  cubic  feet  per  month 
shall  be  discontinued  between  December  1st  and  April  1st. 

5.  Gas  engines  exceeding  ten  horsepower,  and  boosters, 
fans,  and  blowers  shall  be  discontinued. 

6.  The  company  is  directed  to  make  a  survey  of  con- 
sumers' appliances,  and  supply  to  its  patrons  instructions 
for  the  efficient  and  economical  use  of  such  gas. 

7.  Four  ounces  is  continued  as  the  standard  pressure. 
An  order  will  be  entered  accordingly. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Batavia  Chamber  op 
Commerce,  Inc..  for  The  Massby-Harris  Harvester 
Company,  Inc.,  and  The  Hickox-Rumsey  Company, 
Inc.,  of  Batavia,  shippers,  against  Lehigh  Valley  Rail- 
road Company  (operating  Lehigh  Valley  Railway)  and 
The  New  York  Ciri^TRAL  Railroad  Company,  asking 
that  switch  and  sidetrack  connection  be  established  in  the 
city  of  Batavia  between  the  railroads  operated  by  said 
companies.     [Case  No.  7593.] 

1.  By  the  Transportation  Act,  1920,  the  authority  of  the  Interstate 
Commerce  Commission  does  not  extend  to  the  construction  or  abandon- 
ment of  spur,  industrial,  team,  switching,  or  side  tracks,  located  or  to 
be  located  wholly  within  one  State,  and  the  State  has  jurisdiction  over 
such  tracks. 

2.  Under  its  police  powers  the  State  may  legislate  in  favor  of  the 
health,  morals,  safety,  and  convenience  of  its  inhabitants.  Such  lawd 
have  their  source  in  the  powers  which  the  States  reserved  and  never 
surrendered  to  Congress  and  are  not  within  the  meaning  of  the  Consti- 
tution; and  considered  in  their  own  nature  are  not  regulations  of 
interstate  commerce  simply  because  for  a  limited  time  or  to  a  limited 
extent  they  cover  the  field  occupied  by  those  engaged  in  such  com- 
merce, and  they  are  to  be  regarded  as  valid  imtil  superseded  by  some 
act  of  Congress  passed  in  pursuance  of  the  power  granted  to  it  by  the 
Constitution. 

Decided  September  2,  1920. 

Appearances: 

N.  K,  Cone,  Esq,,  attorney,  and  Hon.  E.  A.  Washhum, 
counsel,  for  the  complainants. 

Maurice  C,  Spratt,  Esq.,  attorney  for  The  New  York 
Central  Railroad  Company. 

W.  L.  Donaldson,  Esq.,  Assistant  General  Freight  Agent, 
for  Lehigh  Valley  Railroad  Company. 
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Bariiite,  Commissioner: 

The  business  interests  of  the  city  of  Batavia  make  appli- 
cation to  this  Commission  for  an  order  to  compel  the  construc- 
tion of  an  interchange  track  between  the  lines  of  the  Lehigh 
Valley  Eailroad  Company  and  the  Batavia  and  Tonawanda 
branch  of  the  New  York  Central  railroad,  in  the  city  named. 
The  main  line  of  the  Lehigh  Valley  railroad  passes  along 
the  southerly  boundary  of  the  city,  and  less  than  half  a  mile 
north  of  it  is  the  main  track  of  the  branch  of  the  Central 
railroad  to  which  reference  has  been  made.  A  switch  half  a 
mile  long,  in  the  form  of  a  curve,  extends  from  the  tracks  of 
the  Lehigh  Valley  railroad  to  within  about  one  hundred  feet 
of  the  tracks  of  the  New  York  Central  railroad. 

This  switch  was  built  between  the  two  raiboads  about  the 
year  1891,  and  was  intended  to  allow  the  Lehigh  VaUey 
trains  to  reach  Niagara  Falls  and  Suspension  Bridge  over 
the  tracks  of  the  New  York  Central  railroad.  In  November, 
1896,  the  Lehigh  Valley  Railroad  Company,  having  com- 
pleted tracks  of  its  own,  ceased  to  use  the  switch  in  question, 
and  reached  the  places  named  by  way  of  a  junction  at  or  near 
the  city  of  Buffalo.  Thereafter  the  connecting  track  between 
the  two  railroads  at  Batavia  was  severed  and  the  switching 
apparatus  at  the  point  where  it  met  the  tracks  of  the  New 
York  Central  railroad  was  removed,  and  about  one  hundred 
feet  of  the  switching  track  was  taken  up  at  this  point. 

For  a  period  of  nearly  twenty-four  years  there  has  been  no 
track  connection  between  the  two  railroads  over  the  switch 
named.  The  switch,  except  that  portion  which  was  removed, 
is  apparently  in  good  condition,  and  is  used  by  the  Lehigh 
Valley  railroad  to  draw  cars  to  and  from  that  road  to  a 
manufacturing  plant  situated  along  the  Canandaigua  and 
Tonawanda  branch  of  the  New  York  Central  railroad. 
There  is  a  connection  between  the  switch  in  question  and  the 
tracks  of  The  New  York  Central  Railroad  Company  by  means 
of  a  private  switch  owned  by  the  industrial  company  named, 
and  on  the  land  of  that  company,  and  intended  solely  for  the  use 
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(  i  tliat  company.  Through  the  courtesy  of  the  officials  of 
this  company,  cars  at  times  are  passed  between  the  two 
railroads  over  the  switch  to  which  reference  has  been  made 
;i7ul  thence  over  the  private  switch. 

The  Chamber  of  Commerce  of  the  city  of  Batavia  in  1919 
made  application  to  this  Commission,  in  case  No.  6720,  for 
an  order  directing  a  connection  between  the  two  railroads, 
but  in  that  case  the  Commission  held  that  under  the  statute 
as  it  then  existed,  and  the  interpretation  of  that  statute  by 
die  courts  of  this  State,  the  Commission  had  no  authority  to 
order  a  connection  between  the  two  railroads.  At  the  last 
session  of  the  Legislature  the  statute  was  amended,  and  the 
question  now  arises,  in  the  first  instance,  whether  that  amend- 
ment is  eflfective  to  give  this  Commission  authority  to  pass 
upon  the  merits  of  the  application ;  and  whether,  under  the 
Transportation  Act,  so  called,  passed  by  Congress  in  the 
Spring  of  this  year,  this  Commission  or  the  Interstate  Com- 
merce Commission  is  the  proper  authority  to  pass  upon  the 
question  under  consideration.  Section  35  of  the  Public 
Service  Commissions  Law  of  this  State  at  the  time  the 
former  case  was  heard  provided  that  "  Every  common  carrier 
ig  required  to  afford  all  reasonable,  proper  and  equal  facili- 
ties for  the  interchange  of  passenger  and  property  traffic 
between  the  lines  owned,  operated,  controlled  or  leased  by  it, 
and  the  lines  of  every  other  common  carrier,  and  for  the 
prompt  transfer  of  passengers  and  for  the  prompt  receipt 
and  forwarding  of  property  to  and  from  its  said  lines; 

.  .  .  this  section  shall  not  be  construed  to  require  a 
common  carrier  to  permit  or  allow  any  other  common  carrier 
to  use  its  tracks  or  terminal  facilities.  Every  common 
carrier,  as  such,  is  required  to  receive  from  every  other 
common  carrier,  at  a  connecting  point,  freight  cars  of  proper 
standard,  and  haul  the  same  through  to  destination,  if  the 
destination  be  upon  a  line  owned,  operated  or  controlled  by 
such  common  carrier." 

The  courts  of  this  State,  in  People  e,T  rel.  New  York 
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Central  Railroad  Company  and  Irdemaiumal  Railway 
Company,  Relators,  v.  Ptbhlic  Service  Commission,  177 
A.  D.  208,  afFd.  223  N.  Y.  582,  held  as  construed  by  this 
Commission,  that  the  law  did  not  permit  the  joining  of  the 
railroads  under  the  conditions  disclosed  by  the  evidence  pre- 
sented in  the  case  named. 

The  L^slature,  however,  has  amended  this  statute  by 
adding  to  that  portion  quoted  these  words,  "  and  such  service 
shall  not  be  construed  as  requiring  a  common  carrier  to  per- 
mit or  allow  any  other  common  carrier  to  use  his  tracks  or 
terminal  facilities  *'.  In  other  words,  under  the  statute  as 
it  now  stands,  if  a  carrier  at  a  connecting  point  receives  from 
another  carrier  freight  cars  of  proper  standard  and  hauls 
them  to  their  destination  upon  its  own  lines,  such  service  shall 
not  be  considered  as  a  use  of  the  tracks  or  terminal  facilities 
of  the  road  receiving  the  cars  and  thus  come  within  the  pro- 
hibition previously  named  in  the  statute. 

The  amendment  made  by  the  Legislature  is  a  remedial 
statute  and  as  such  should  bo  liberally  construed.  It  was 
intended  to  avoid  a  mischief  which  is  clearly  apparent  in  the 
facts  now  before  the  Commission.  (Berger  v.-  Varrelmann, 
127  N.  Y.  281,  at  pp.  286  and  287;  Bechtel  v.  U.  8.,  101 
U.  S.  597.) 

The  contention  of  the  Lehigh  Valley  Railroad  Company 
in  its  answer,  that  this  Commission  is  without  jurisdiction 
to  order  the  relief  demanded  by  the  complainants,  and  the 
more  specific  claim  of  The  New  York  Central  Railroad 
Company  in  its  answer,  that  by  the  United  States  statute 
known  as  "  The  Transportation  Act,  1920,"  the  Interstate 
Conmierce  Commission  has  sole  jurisdiction  to  consider  and 
determine  the  question  presented,  are  not  well  taken.  The 
failure  of  the  railroads  in  question  to  interchange  freight  is 
a  violation  of  section  35  of  the  Public  Service  Commissions 
Law  as  now  amended,  and  this  Commission  has  power  under 
section  48  of  the  same  law  to  grant  the  appropriate  relief. 

Nor  can  it  be  correctly  claimed  that  the  Interstate  Com- 


562     Public  Service  Commission,  Second  District 

Vol.  9, 1920 

merce  Commission  is  the  proper  authority  to  grant  relief 
from  the  evil  against  which  complaint  is  made.  Sections  18 
to  21,  both  inclusive,  of  the  Transportation  Act,  1920,  give 
to  the  Interstate  Commerce  Commission  control  over  the 
extension  of  a  line  of  railroad,  the  construction  of  a  new 
line,  and  the  operation  of  tin  extension  or  new  line;  but 
section  22  of  the  same  act  provides  "  the  authority  of  the 
Commission  conferred  by  paragraphs  18  to  21,  both  inclu- 
sive, shall  not  extend  to  the  construction  or  abandonment  of 
spur,  industrial,  team,  switching  or  side  tracks,  located  or 
to  be  located  wholly  within  one  State,  etc." 

In  fact,  the  Interstate  Commerce  Commission  can  not, 
under  the  Constitution  of  the  United  States,  be  given  any 
control  over  the  situation  under  discussion,  unless  it  shall 
appear  that  to  grant  the  relief  required  by  the  complainants 
would  directly  or  indirectly  interfere  with  interstate  com- 
merce, and  such  a  contention  could  be  the  result  only  of  a 
subversive  and  elastic  logic  It  is  true  that  the  two  railroads 
are  partly  engaged  in  interstate  commerce,  but  the  object 
of  the  connection  between  the  two  is  solely  for  local  purposes, 
to  conserve  the  convenience  and  promote  the  business  and 
save  expense  to  the  shippers  of  Batavia. 

A  carload  of  freight  may  come  over  the  Lehigh  Valley 
railroad  from  a  point  beyond  the  state  line;  it  is  billed  to 
Batavia;  when  that  city  is  reached  the  car  is  dropped  from 
the  train  and  the  train  proceeds  on  its  journey.  Batavia 
is  the  destination  of  the  car ;  its  subsequent  movements  are 
only  for  the  purpose  of  placing  it  at  a  point  convenient  to 
the  place  of  business  of  the  consignee.  When  the  railroad 
leaves  this  car  at  Batavia  its  charges  are  earned  and  its  con- 
tract completed,  and  the  shifting  of  that  car  to  another  point 
in  the  city  is  a  separate  movement  for  which  another  charge 
may  be  made. 

The  above  views  are  in  harmony  with  and  are  supported 
by  numerous  decisions  of  the  Supreme  Court  of  the  United 
States. 


^1 
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In  Ilennington  Y.Oeorgia,  163  U.  S.  299,  the  fact  appeared 
that  the  State  of  Georgia  passed  a  law  forbidding  the  run- 
ning of  any  freight  train  in  any  railroad  in  the  State  on  Sun- 
day, and  provided  a  penalty  for  disobedience.  The  superin- 
tendent of  a  railroad  was  arrested  for  violation  of  the  law. 
His  defense  was  that  the  train  which  had  run  through 
Georgia  on  Sunday  was  engaged  in  interstate  commerce,  and 
was  carrying  freight  from  Chattanooga,  Tennessee,  through 
Georgia  and  Alabama,  to  Meridian,  Mississippi,  and  that 
applied  to  those  facts  the  statute  was  repugnant  to  the  Con- 
stitution of  the  United  States.  The  Supreme  Court  of  the 
United  States  said  "  No  " ;  and  in  upholding  the  case  used 
these  words:  "We  are  of  the  opinion  that  such  a  law, 
although  in  a  limited  degree  affecting  interstate  conmierce, 
is  not  for  that  reason  a  needless  intrusion  upon  the  domain 
of  federal  jurisdiction,  nor  strictly  a  regulation  of  interstate 
commerce,  but  considered  in  its  own  nature  is  an  ordinary 
police  regulation  designed  to  secure  the  wellbeing  and  to 
promote  tie  general  welfare  of  the  people  within  the  State  by 
which  it  was  established,  and  therefore  not  invalid  by  force 
alone  of  the  Constitution  of  the  United  States  ". 

The  court,  in  the  progress  of  its  opinion,  cited  many  of 
its  own  decisions,  and  as  a  result  lays  down  this  doctrine: — 

These  authorities  make  it  clear  that  the  legislative  enactments  of 
the  States,  passed  under  their  admitted  police  power,  and  having  a 
real  relation  to  the  domestic  peace,  order,  health  and  safety  of  their 
people,  hut  which,  hy  their  necessary  operation,  affect  to  some  extent, 
or  for  a  limited  time,  the  conduct  of  commerce  among  the  States,  arc 
yet  not  invalid  hy  force  alone  of  the  grant  of  power  to  Congress  to 
regulate  commerce;  and  if  not  obnoxious  to  some  other  constitutional 
provision  or  destructive  of  some  right  secured  by  the  fundamental 
law,  are  to  be  respected  in  the  Courts  of  the  Union  until  they  are 
superseded  and  displaced  by  some  act  of  Congress  passed  in  execution 
of  the  power  granted  to  it  by  the  Constitution.  Local  laws  of  the  char- 
acter mentioned  have  their  source  in  the  powers  which  the  States 
reserved  and  never  surrendered  to  Congress,  of  provisions  for  the  pub- 
lic health,  the  public  morals  and  the  public  safety,  and  are  not,  within 
the  meaning  of  the  Ccmstitution^  and  considered  in  their  own  nature 
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regulations  of  interstate  commerce  simply  because,  for  a  limited  time 
or  to  a  limited  extent,  they  cover  the  field  occupied  by  those  engaged 
in  such  commerce. 

In  LaJce  Shore  and  Michigan  Southern  Railway  Oompany 
V.  Ohio,  173  TJ,  S.  285,  the  Supreme  Court  discussed  the 
effect  and  force  of  an  Ohio  statute  which  provided  that  any 
railroad  company  should  cause  three  trains,  each  way,  if  so 
many  were  run  daily,  to  stop  at  any  city  or  village  of  over 
three  thousand  inhabitants.  Counsel  for  the  railroad  con- 
tended that  the  police  powers  of  the  ^tate,  when  exerted  with 
reference  to  matters  more  or  less  connected  with  interstate 
commerce,  are  restricted  in  their  exercise,  so  far  as  the 
National  Constitution  is  concerned,  to  regulations  pertaining 
to  the  health,  morals,  or  safety  of  the  public,  and  do  not 
embrace  regulations  designed  merely  to  promote  the  public 
convenience.    The  court  says  — 

This  is  an  erroneous  view  of  the  adjudications  of  this  court  .  .  . 
There  are  however  numerous  decisions  by  this  court  to  the  effect  that 
the  State  may  legislate  simply  with  reference  to  the  public  convenience, 
subject  of  course  to  the  condition  that  such  legislation  is  not  incon- 
sistent with  the  National  Constitution  nor  with  any  act  of  Congress 
passed  in  pursuance  of  that  instrument,  nor  in  derogation  of  any  right 
granted  or  secured  by  it. 

And  again  — 

The  power  of  the  State  by  appropriate  legislation  to  provide  for  the 
public  convenience  stands  upon  the  same  ground  precisely  as  its  power 
by  appropriate  legislation  to  protect  the  public  health,  the  public 
morals,  or  the  public  safety. 

In  the  cases  cited,  the  state  statutes  under  consideration 
clearly  interfere  with  the  orderly  progress  of  interstate  com- 
merce, and  yet  the  court  held  that  as  Congress  had  not  taken 
the  matters  covered  by  the  statutes  under  control  the  l^isla- 
tive  will  of  the  State  under  its  police  powers  was  supreme. 

And  neither  should  the  statute  which  this  Commission  has 
now  under  consideration  or  similar  statutes  be  so  construed 
as  to  place  matters  of  regulation  and  of  railroad  control  in 
the  hands  of  one  central  governmental  body  unless  the  canons 
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of  construction  plainly  require  it  There  are  approximately 
two  hundred  and  fifty  thousand  miles  of  steam  railroad 
extending  through  forty-eight  different  States,  and  to 
give  one  central  authority  control  over  the  hundreds  of 
questions  which  are  continually  arising  concerning  the 
management  and  operation  of  the  country's  most  important 
utilities  is  to  practically  deny  regulation  of  those  utilities  for 
the  benefit  of  the  public.  No  matter  how  energetic  and 
industrious  that  central  body  may  be,  it  would  be  impossible 
for  that  body  to  give  proper  and  prompt  consideration  to  the 
many  matters  demanding  its  attention.  Local  questions  are 
best  controlled  by  local  authorities  who  are  near  enough  to 
examine  and  appreciate  the  situation  and  yet  not  near  enough 
to  be  influenced  by  neighborhood  considerations. 

It  is  unnecessary  at  this  time  to  consider  the  facts  of  this 
case.  These  facts  were  discussed  in  the  former  proceeding 
before  this  Commission.  The  situation  has  not  changed. 
The  legal  difficulty  which  then  prevented  this  Commission 
from  granting  relief  has  been  removed,  and  the  convenience 
of  the  business  interests  of  the  city  of  Batavia  require  that  an 
interchange  track  between  the  two  railroads  should  be 
completed. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Samuel  A.  Caelsok 
AS  Mayor  of  the  City  of  Jamestown  against  James- 
town Telephone  Cobporation  as  to  increase  in  rates  in 
said  city  proposed  to  be  effective  Maich  1,  1920.  [Case 
No.  7350.] 

The  GommiBsion  can  not  lawfully  diaapprove  rates  specified  in  a 
tariff  duly  filed  by  a  telephone  corporation  on  the  ground  that  the  com- 
pany had  previously  agreed  with  the  municipality  affected  not  to  apply 
to  the  Commission  for  leave  to  increase  rates  within  a  period  which 
has  not  yet  expired. 

Decided  September  9,  1920. 

Appearances: 

Ernest  Cawcroft,  Corporation  Counsel,  and  Frank  E, 
Mott  for  City  of  Jamestown. 

Robert  H.  Jackson,  Jamestown,  for  respondent 

Hill,  Chairman: 

This  is  a  complaint  on  behalf  of  the  City  of  Jamestown 
against  the  reasonableness  and  justness  of  certain  telephone 
rates  contained  in  a  local  general  tariff  applicable  to  James- 
town and  contiguous  territory  included  in  the  Jamestown 
free  exchange  area,  which  rates  became  effective  March  1, 
1920,  and  have  since  continued  and  are  now  in  effect  The 
complaint  falls  under  subdivision  1  of  section  91,  and 
subdivisions  1  and  2  of  section  97,  of  the  Public  Service 
Commissions  Law. 

The  exchange  rates  which  form  the  substance  of  the  com- 
plaint are  subject  to  a  discount  of  10  per  cent  if  paid 
quarterly  in  advance  during  the  first  fifteen  days  of  the 
quarter,  and  the  net  rates  per  annum  are  as  set  out  below, 
namely — 

Jndmdttal  Line  Ttoo-party  Line  Pour-partv  Line 

/       —   .     - « *  /■  '■  '         .1   ..  ■» ^ 

ButinesB  Residence  Bu»ine$9  Rendenee  Rendenee 

rate  rate  rate  rate  rate 

S84  $39  S66  $33  $27 
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The  Jamestown  net  rates  only  are  taken  because  experi- 
ence shows  that  discounts  of  this  character  are  almost 
universally  availed  of  by  the  customer. 

Counsel  for  the  city  point  out  that  the  scale  of  charges 
BO  adopted  exceeds  that  for  corresponding  service  in  other 
areas  of  comparable  size.  The  rates  with  which  comparison 
is  made  have  since  been  superseded  by  higher  rates  which 
became  effective  September  1st.  None  of  these  rates  have 
been  the  subject  of  determination  as  to  their  reasonableness, 
and  as  the  superseded  lower  rates  are  under  complaint  as 
being  unreasonably  high,  these  rates  m.ay  be  likewise  so 
considered.  A  comparison,  therefore,  is  of  little  if  any 
value  and  is  only  made  because  invoked  by  the  complainant 
Comparing  the  Jamestown  exchange  rates  with  those  in  the 
exchanges  below  named  as  now  in  effect,  we  get  the  results 
shown.  The  Jamestown  net  rate  is  used  in  the  comparison, 
there  being  no  prompt  payment  discount  allowed  in  the  other 
exchanges  named. 

Individual  Line  Tioo-party  Line   Four-party 

» • ,  , • *      lAne 

Bus.  Re».  But.  Bee.  Bee. 

rate  rate  rate  rate  rate 

Jamentown S84  $39  $66  $33  $27 

Elmira 81  46  66  39  33 

GleniiFallB 81  45  66  39  38 

Newburgh 81  45  66  39  83 

Poughkeepeie 81  46  66  39  33 

Watertown 81  45  66  39  88 

Kififston 81  45  66  39  88 

Hudson  Falla 81  45  66  39  83 

Lockport 72  42  60  36  30 

Rome 72  42  60  36  80 

Olean 72  42  60  36  30 

It  will  be  noticed  that  two  classes  of  exchanges  seem  to 
have  been  mingled  by  complainant  in  this  list,  and  that 
compared  with  either,  the  Jamestown  rates  are  the  lowest 
except  the  individual  business  rate  which  is  $3  per  year 
higher  than  in  the  one  class  and  $12  per  year  higher  than 
in  the  other  class.  It  does  not  appear  how  the  total  revenues 
from  the  entire  scale  will  compare.  It  does  appear,  how- 
ever, that  in  the  Jamestown  exchange  the  revenue  from 
residence  lines  is  about  150  per  cent  greater  than  that  from 
business  lines,  so  that  the  indications  are  that  such  a  com- 
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parison  would  not  be  unfavorable  to  the  relative  reasonable- 
ness of  the  Jamestown  rates. 

VALUE  OF  PROPERTY  USED  AND  USEFUL  IN  THE  PUBLIC 

SERVICE 

In  the  year  1919  the  present  company  took  over  the  com- 
peting properties  of  the  then  existing  Jamestown  Telephone 
Corporation,  a  so  called  Bell  company,  and  of  The  Homo 
Telephone  Company,  in  the  city  of  Jamestown,  and  also 
the  properties  of  the  East  Randolph  Telephone  Company 
and  the  Chautauqua  Telephone  and  Telegraph  Company, 
thus  bringing  about  a  practical  consolidation  of  all  the  tele- 
phone properties  in  the  district,  the  three  latter  being  so 
called  independent  companies.  The  properties  of  the  last 
two  companies  were  only  about  $40,000,  and  constituted  a 
negligible  proportion  of  the  whole.  In  connection  with  the 
capitalization  of  such  properties  by  the  new  company,  this 
Commission  made  its  own  examination  and  appraisal,  and 
the  reports  on  file  with  the  Commission  show  that  the 
quantities  of  property  were  carefully  checked  and  inven- 
toried, and  that  the  division  of  telegraphs  and  telephones 
based  its  estimates  of  value  on  the  cost  records  of  the  com- 
panies, and  that  so  far  as  possible  such  cost  records  were 
adopted  with  a  deduction  for  actual  depreciation.  There 
was  included  an  item  of  $45,360.56  for  intangible  capital, 
which  included  both  assumed  expense  of  organization  and 
going  value.  These  allowances  seem  to  have  been  moderate. 
In  connection  with  such  valuation,  the  companies  claimed 
that  the  appraisal  should  be  based  on  replacement  costs. 
This  claim  was  rejected  by  the  Commission  and  an  actual 
cost  basis  adopted  instead.  The  total  fixed  capital  thus 
arrived  at  as  of  April  30,  1919,  was  $1,003,781,  to  which 
should  be  added  working  assets  of  about  $40,000.  The  City 
of  Jamestown,  through  its  local  authorities,  took  an  active 
interest  in  this  capitalization  proceeding  and  became  a 
party  to  it.  At  the  hearing  herein,  the  Commission's 
examination  and  appraisal  were  placed  in  evidence  by  the 
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counsel  for  the  city,  and  no  evidence  was  produced  by  it  to 
in  any  way  challenge  or  reduce  it 

It  does  not  appear  that  any  considerable  deduction  was 
made  on  account  of  duplication  of  parts,  as  would  naturally 
be  expected  in  such  a  merger  or  consolidation.  This  was  for 
the  reason  that  the  company  claimed  that  all  of  the  property 
of  the  constituent  companies  would  at  an  early  date  come 
into  use  in  the  public  service  and  that  therefore  no  such 
eliminations  should  be  made.  But  there  was  some  duplica-* 
tion  which  was  inevitable,  and  the  Jamestown  switchboard 
of  the  Home  company  was  abandoned  and  only  the  assumed 
junk  value  allowed.  The  connections  were  transferred  to 
the  switchboard  of  the  Bell  company,  which  then  became 
the  Jamestown  city  central  station.  Some  idea  of  the  extent 
of  duplication  may  be  had  from  the  fact  that  before  the 
merger  the  number  of  stations  connected  with  the  Bell  com- 
pany's Jamestown  central  office  was  4327  as  compared  with 
4152  in  the  competing  Jamestown  exchange  of  the  James- 
town company,  while  after  consolidation  the  total  connec- 
tions with  which  business  continued  was  7883,  which  num- 
ber has  since  been  reduced  to  7434.  It  may  be  that  the 
capital  account  is  somewhat  large  by  reason  of  the  treat- 
ment which  was  thus  given  it  in  the  capitalization  proceed- 
ing. The  question  is  not  important,  however,  for  the  reason 
that  the  increased  rates  can  be  justified  on  a  much  smaller 
investment  providing  the  operating  results  and  conditions 
are  as  claimed  by  the  company. 

REVENUE  AND  OPERATING  EXPENSE 

As  stated,  the  exact  amount  of  investment  upon  which 
the  company  should  be  allowed  to  earn  a  return  is  not  of 
vital  importance  in  this  case,  in  view  of  the  financial  results 
of  the  company's  operations. 

The  income  statement  for  ten  months  preceding  March  1, 
1920,  the  effective  date  of  the  increased  rates  which  are 
under  discussion,  is  as  follows : 
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JAMESTOWN  TELEPHONE  CORPORATION— EXHIBIT  No.  1 
StaUmeni  No.  1 — SkAvmtnt  oS  Ineomt  from  May  /,  1919,  to  February  99, 1920,  tneltwtw: 

300  Telephone  operating  revenues  (eee  Statement  No.  2) $185,247.70 

301  Telephone  operating  e^Mnaee  (see  Statement  No.  3) 182,079.73 

Net  telephone  oporaUng  revenues $2, 267.97 

302  Other  operating  revenues 

303  Other  operatLog  expmaa^ 

Net  other  operating  revenues 

Total  net  operating  revenues 

304  UnooUectiblo  (merating  revenues SI  ,071 .  15 

305  Taxes  assignable  to  opon^tions 11 ,400.31 

Total  deductions  from  operating  revenues $12,471 .46 

Total  operating  income $10,tOS.49 

310  Rent  revenues  from  lease  of  telephone  plant 

311  Miscdlaneous  rent  revenues 

312  Dividend  revenues $233.35 

313-01  Interest  earned 7,525.69 

313-02  Interest  charged  construction 

314  Sinking  and  other  reserve  fund  accretions 47.50 

315  IVofits  from  operations  of  othen 

316  Misoellaneous  non-operating  revenues 125.01 

Total  non>operating  revenues $7,931 .55 

320  Rent  expense 

321  Miscellaneous  non-operating  expense 

322  Non-operating  taxes 

323  Uncollectible  non-operating  revenues 

Total  non-operating  revenue  deductions 

Net  non-operating  revenues $7,931 .55 

Total  gross  income iM,M71 .94 

330  Rent  deductions  for  lease  of  telophone  plant 

331  Rent  deductions  for  telephone  offices $831 .71 

332  Rent  deductions  for  conduits,  poles,  and  other  supports 2,884.84 

333  Rent  deductions  f<v  instruments  and  equipment 3,074 .79 

334  Miscellaneous  rent  deductions .67 

Total  rent  deductions $6.792 .01 

335  Interest  deductions  for  funded  debt $21 .999.55 

336  Other  interest  deductions 7,955.57 

338  Am<»tiiation  of  debt  discount  and  expense 141 .66 

339  Lees  release  of  premiums  on  debt,  Cr •. 


.  • 


Total  interest  deductions $30,096.68 

337  Loss  on  operations  of  others 

340  Amortisation  of  landed  capital $754.00 

341  Miscellaneous  deductions  from  income 4.04 

Total  miscellaneous  deductions $758.04 

Total  deductions  from  gross  income $37,646.73 

Balance,  net  income $39,918.87 

350  Apinopnation  sinking  and  other  reserve  funds 

351  Dividend  appropriation  of  income 

352  Appropriation  construction,  equipment,  and  betterments • 

353  MiBcellanoous  appropriation  of  income 

Ba  anoe  for  corporate  surplus 989,918.67 
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Statsmmt  No.  B — Statement  of  Tdtphono  Operating  Rnonvut  from  May  /,  1919^  to  February 

£9, 19B0,  wduaite: 
Sxduinae  Sernee  Revenvea: 

500  Subeoriben'  station  revenues $144 ,879.08 

501  Public  pay  station  revenues 

503  Service  stations 

504  Private  exchange  lines 

505  Minor  rents  of  exchange  plant 3, 180 .20 

506  Other  exchange  revenues 

Total  exchange  service  revenues $148,068.28 

*^     ToU  Service  Revenues: 

510  Message  tolls $35,608.27 

512  L^ised  toU  lines 

513  Telegraph  tolls 

514  Telegraph  service  on  tolls 170.00 

515  Minor  rents  of  toll  plant 

516  Other  toll  revenues 

Total  ton  service  revenues $35,778.27 

MiaeeUaneouB  Operating  Reeenuee: 

520  Messenger  service 

521  Tdegraph  comnussions 

622  Other  telegraph  service  charges 

523  Advertising  and  directory $1,401.15 

624  Rents  from  other  operating  property 

525  Other  miscellaneouB  revenues 

Total  misoellaneous  operating  revenues $1 ,401 .  15 

Total  telephone  operating  revenues $185,247.70 

StaUment  No,  S — Staiement  of  Tdephone  Operating  Sxpeneea  from  May  U  1919,  to  February 

B9, 19t0,  induMe: 

601  Supervision  of  maintenance $3,835.09 

602  Repairs  of  aerial  plant 14.544.71 

603  Repairs  of  underground  plant 1 ,402.40 

604  R^airs  of  central  office  equipment 8,780.20 

605  ReiMurs  of  station  equipment 8, 162.48 

606  R^airs  of  buildings  and  grounds 1,327.53 

607  Station  rooms  and  changes 6,682.61 

608  Depreciation  of  plant  and  equ4>ment 39,228.77 

609  Extraordinary  depreciation 

610  Other  maintenance  expenses 

611  Repairs  charged  to  reservet  Cr M^SU  .61 

Total  current  maintenance 

Total  maintenance $76.602. 18 

621  Traffic  superintendence $578.01 

622  Service  inspection 

623  Operating  clerical  wages 1 ,776.53 

624  Operators'  wages 62.011 .92 

626  Rest  and  lunch  rooms 83 .42 

627  Operators'  schooling 1 ,275.99 

628  Transmission  pow» 2 ,  259 .04 

629  Central  office  stationery  and  iMrinting 374.81 

630  Messenger  service 136.35 

631  Miscellaneous  central  office  expenses 2,281 . 54 

632  Pay  station  expenses 23.34 

633  Other  traffic  expenses 458. 15 

635  Leased  Une  operating  expenses 

Totol  traffic $71 ,  259 . 1 0 

640  Commercial  administration $1,290.79 

642  Advertising ^ 887. 11 

643  Canvassing 4,237.44 

644  Sub-licensee  relations 

646  Revenue  accounting 4 ,689.85 

647  Revenue  ooUeoting 3,584.57 

648  Pifcy  itatiOD  oominkiioni *        325.59 
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049  Dinetory  e^poMS 92,924.94 

650  Other  oommiHaon  eipenMS 

Total  oommwdal $17,290.29 

060  General  office  Mtlariee $10,997.68 

663  Qeneral  office  eupptiei  and  eqMoaee 2,817.69 

667  Genetal  Uw  ezpeneee 876.30 

668  Inauranoe 807.75 

669  Aooidents  and  damaces 63.49 

670  Law  enenaee  connected  with  damaces 

672  Relief  department  and  penaions 2,206.98 

673  Telephone  franohiae  reginramenta 2,262.90 

074  Amortisation  of  franohiae  and  patents 

675  Other  general  expenses , 609.27 

676  Lees  tdephone  franchise  requirements,  O* M^MSM.QO 

690  Less  daaiged  construction 

Total  genera]  and  misoaUaneous $17.828. 16 

Total  telephone  operating  expenses $182,979.73 

This  shows  a  gross  income  deficit  for  the  period  of 
$2271.94.  Exhibit  No.  2  shows  operations  for  the  month 
of  March  under  the  increased  rates,  with  at  total  gross 
income  of  $1450.81.  Exhibit  No.  3,  balance  sheet  as  of 
February  29,  1920,  shows  a  deficit  in  surplus  account  of 
$39,918.67,  while  the  estimated  revenue,  expense,  and 
income  for  a  one-year  period  under  the  increased  rates 
indicates  a  gross  income  of  only  $27,492,  as  follows: 

JAMESTOWN  TELEPHONE  CORPORATION— EXHIBIT  No.  13 

SiolMMiU  Shaunno  StHmaisd  AeMniiet,  BxpenteB,  and  Income  for  One  Year,  Attowino  for 
Jnereaaod  Rate,  Inereaood  Oporaiore*  fKoffea.  and  Inereaood  Interest  Chargee  on  Aeeount 
of  AddUione  to  Fixed  Capwl: 

Tdephone  Operating  Reeenuee: 

Exchange  servioe  revenues $233,344.00 

Toll  serviee  revenues 42,934 .00 

Misodlaneous  operating  revenues 4,399.00 

Total  telephone  operating  revenues $280,677.00 

Tdepkone  Operatino  Bspeneee: 

Maintenanoe $40,197.00 

Depraidation 49.362.00 

TYaffle 99,210.00 

Commeroial 20, 125.00 

General  and  miscellaneous 21.350.00 

Total  telephone  operating  eipeoses $236,244 .00 

Total  net  telephone  operating  revenues $44,433.00 

Dedtictione  from  Operating  Reeenuea: 

UnooUeotible  oMrating  revenues $1 ,716.00 

Taxes  assignable  to  operations 16,000.00 

Total  deductions  from  operating  revenues $17,716.00 

Total  operatini^ income $26,717.00 

Net  non-operatmg  revenues 775.00 

Total  gross  inoome $27,499.00 
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D$dmeUan»  from  ChroM  Ineom$: 

Rtnt  deduotioiis $7,476.00 

Intanst  deduotknw 30,018.00 

MisoeUaneous  deduotioiui 006.00 

Totftl  deductions  from  groos  inoome $38,309.00 

Balanoe,  net  inoome 910^907.00 

All  the  above  accounts  and  calculations  include  toll  and 
long  distance  revenues. 

None  of  the  company's  figures  of  revenue  and  operating 
expense  have  been  challenged  on  the  part  of  the  city,  nor 
does  there  seem  to  be  ground  for  serious  criticism  of  them. 
The  charge  for  depreciation  is  about  5  per  cent  of  the  bode 
value  of  the  depreciable  property,  and  is  not  out  of  line 
with  percentages  which  have  been  approved  by  the  Com- 
mission for  telephone  companies.  Of  course,  if  the  invest- 
ment value  should  prove  to  be  largely  over-estimated,  this 
percentage  would  be  greater,  but  with  so  large  a  gap  between 
indicated  gross  income  and  a  reasonable  return  upon  the 
valuation  allowed  in  the  capitalization  proceedings,  it  would 
seem  that  further  demonstration  of  the  need  of  the  increased 
revenue  which  the  new  rate  would  produce  is  unnecessary. 

AOBEBSiCENT  WITH  CITY  AS  TO  RATES 

The  principal  ground  of  the  city's  case  against  the  pro- 
posed rate  increases,  and  to  which  it  has  directed  the  atten- 
tion of  the  Commission,  was  based  upon  an  agreement  or 
understanding  which  it  claims  to  have  had  with  the  tele- 
phone company  governing  the  fixation  of  rates  for  a  period 
of  two  years  which  expires  in  the  Spring  of  1921. 

In  the  year  1918  the  present  telephone  company,  or 
those  interested  in  it,  undertook  the  acquisition  of  the  prop- 
erties of  the  two  competing  telephone  companies  in  the  city 
of  Jamestown  known  as  The  Home  Telephone  Company 
and  the  New  York  Telephone  Company.  It  was  found  that 
certain  restrictions  were  in  effect  upon  the  rates  which  The 
Home  Telephone  Company  could  charge,  such  restrictions 
being  found  in  the  statutory  consent  which  the  City  of 
Jamestown  had  given  to  that  company  to  construct  and 
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operate  its  plant     Negotiations  were  opened  with  the  city 
council,  with  the  result  that  the  objectionable  restrictions 
were  repealed  or  annulled.    This  action  was  taken  upon  the 
representation  by  those  interested  in  the  new  company, 
which  representation  was  afterward  accepted  by  the  com- 
pany itself,  that  the  present  company  would  not  during  the 
period  of  two  years  apply  to  the  Public  Service  Commission 
for  leave  to  increase  rates  in  such  city  beyond  a  certain  leveL 
It  appears  that  both  the  city   and  the  company  fully 
understood  at  the  time  of  this  agreement  or  understanding 
that  it  did  not  have  the  effect  of  limiting  or  restraining  the 
power  of  the  Commission  to  increase  the  rates  within  the 
period  stipulated  (South  Glens  Falls  case,  225  N.  Y.  216 ; 
Union  Dry  Ooods  Co.  v.  Georgia  Public  Service,  248  U.  S. 
372) ;  in  fact,  the  corporation  ooimsel  so  advised  the  com- 
mon council  of  the  city.    In  the  present  proceeding  counsel 
for  the  city  do  not  seriously  claim,  as  I  understand  them, 
that  the  agreement,  if  it  may  be  called  such,  is  any  bar  to 
the  power  of  the  Commission  to  approve  the  increases.    It 
is  noticeable  that  the  agreement  was  not  in  terms  that  the 
company  should  refrain  from  increasing  rates,  bat  that  it 
would  not  apply  to  the  Commission  for  leave  to  increase 
rates.     No  application  to  the  Commission,  however,  was 
necessary.     The  company  had  the  power  to  increase  rates 
on  thirty  days'  notice  by  filing  schedules,  pursuant  to  the 
provisions  of  section  92  of  the  Public  Service  Commissions 
Law.     After  such  a  filing  the  city  could  complain  of  the 
rates,  whereupon  the  Public  Service  Commission  would  have 
power  to  determine  what  were  the  just  and  reasonable  rates 
to  be  charged.     Undoubtedly,  however,  the  intention  of  the 
parties  was  that  the  rates  should  not  be  increased  by  any 
action  of  the  company  during  the  period  stipulated  either 
by  the  filing  of  schedules  or  by  petition,  and  both  parties 
have  so  treated  the  meaning  of  the  agreement    As  pointed 
out,  the  agreement  or  understanding  in  question  does  not 
create  a  limitation  or  restraint  upon  the  power  of  the  Com- 
mission.    It  is  in  effect  an  agreement  by  the  company  with 
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the  local  authorities  not  to  take  the  necessary  legal  steps 
to  increase  its  rates  within  a  certain  period.  If  such  an 
agreement  is  binding  upon  the  company  (although  not  bind- 
ing upon  the  power  of  the  Commission),  the  way  is  open 
for  the  city  to  enforce  it  in  the  courts  of  the  state  by  means 
of  injunction  or  prohibition,  and  the  sitting  commissioner 
so  intimated  at  the  hearings. 

Assuming,  however,  that  the  company  is  in  need  of  the 
additional  revenue  for  the  purpose  of  paying  operating 
expenses  and  meeting  its  interest  obligations,  it  is  difficult 
to  discover  any  real  benefit  which  would  enure  to  the  tele- 
phone rate-payers  by  depriving  the  company  for  a  short 
period  of  a  just  measure  of  revenue.  No  good  purpose  can 
be  accomplished  by  impoverishing  a  desirable  public  utility 
and  injuring  its  financial  integrity.  In  the  end,  such  a 
course  must  necessarily  prove  injurious  to  all  concerned. 
Counsel  for  the  city,  while  apparently  conceding  the  legal 
aspects  of  the  situation  to  be  as  above  outlined,  contends 
that  the  so  called  agreement  "creates  an  equitable  bar  to  the 
present  advance  in  rates,  qb  to  which  the  Public  Service 
Commission,  in  the  exercise  of  its  functions,  should  protect 
the  interests  of  the  city  of  Jamestown  and  not  require  the 
city  to  resort  to  the  courts  to  procure  a  judicial  determina- 
tion of  the  question  involved  ".  But  the  Commission  is  not 
a  court  of  equity,  and  we  think  we  have  made  it  sufficiently 
plain  that  any  recourse  which  the  cily  has  with  respect  to 
the  enforcement  of  the  agreement  in  question  can  be  prop- 
erly presented  only  to  the  court  and  is  not  justiciable  by  the 
Commission. 

For  the  reasons  stated,  the  complaint  should  be  dismissed. 

Commissioner  Barhite  concurs;  CommissionergB  Irvine 
and  Kellogg  concur  in  result,  with  memorandums;  Com- 
missioner Van  Namee  not  present 


Kelxogo,  Commissioner,  concurring  in  result: 

I  vote  for  the  order  suggested  in  the  opinion  herein  but  I 
do  so  with  much  regret,  conscious  that  by  the  collection  of 
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the  disputed  rates  a  solemn  agreement  between  this  Tele- 
phone Company  and  the  City  of  Jamestown  is  being 
repudiated. 

When  this  company  was  formed  by  consolidation,  the 
common  council  of  the  city  by  resolution  released  it  from 
an  obligation  of  one  of  its  constituent  companies,  to  pay  to 
the  city  a  certain  percentage  of  its  gross  receipts  (sustained 
by  the  courts  in  Jamestown  v.  Home  Telephone  Company, 
125  App.  Div.  1).  This  resolution  contained  the  following 
preamble : 

Whereas,  this  council  has  received  the  pledge  of  the  good  faith  of 
the  persona  controlling  said  Home  Telephone  Company  and  who  are 
hereafter  to  control  said  new  corporation  that  said  new  corporation 
wiU  not  for  a  period  of  at  least  two  years  ask  any  approval  or  con- 
sent of  the  Public  Service  Commission,  aforesaid,  to  any  increase  in 
rates  for  the  service  furnished  by  it  within  said  city. 

Following  this  recital  and  based  upon  it,  the  council 
granted  to  this  company  various  rights,  including  the  privi- 
lege to  use  its  streets,  and  also  consented  to  the  annullment 
of  the  franchise  of  its  constituent  company  providing  for 
the  payment  of  a  percentage  of  its  gross  receipts. 

Although  it  was  not  necessary  to  apply  to  the  Public 
Service  Commission  for  consent  to  an  increase  of  rates,  and 
although  such  increase  could  be  had  by  the  filing  of  a  tariff 
on  thirty  days'  notice,  it  was  manifestly  the  intent  of  the 
parties,  and  was  so  considered  upon  the  hearing,  that  this 
was  a  gentleman's  agreement,  perhaps  not  enforceable  in  law 
but  in  fact  a  condition  under  which  valuable  rights  were 
conveyed,  which  precluded  this  company  from  increasing  its 
rates  during  the  two  year  period  which  does  not  expire  until 
some  time  in  1921. 

"The  pledge  of  the  good  faith"  of  the  parties  in  interest, 
evidenced  by  a  formal  resolution  of  this  company,  is  claimed 
now  by  it  to  be  worthless. 
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If  any  power  existed  in  this  Commission  to  prevent  the 
consuilmiatiiMi  of  this  moral  fraud,  I  would  vote  against  this 
order.  But  our  authority  in  the  matter  is  definitely  limited 
by  statute. 

Our  only  power  to  act  in  a  case  like  this  is  conferred  by 
section  97  of  the  PuUio  Service  Commiseions  Law. 
And  the  sole  question  thereunder  to  be  determined  is  as  to 
whether  the  rates  are  ^^  unjust,  unreasonably  or  unjustly  dis- 
criminatory or  unduly  preferential  or  in  anywise  in  viola- 
tion of  law ".  For  the  reasons  stated  and  the  tables  so 
carefully  worked  out  in  the  Chairman's  opinion,  the  chal- 
lenged rates  do  not  come  within  any  of  the  criticisms  of  this 
section,  and  we  would  therefore  not  be  justified  in  restoring 
them  io  the  former  level,  or  in  anywise  reducing  them.  Any 
attempt  so  to  do,  in  view  of  the  limitations  of  the  law, 
would  be  a  usurpation  of  power  not  conferred. 

If  there  be  a  remedy  in  a  court  of  equity  to  enforce  the 
provisions  of  this  contract,  it  is  available  to  the  city.  But  if 
this  agreement  has  no  obligation  enforceable  at  law,  then  it 
is  simply  a  case  where  a  municipality's  authorities  have 
relied  on  the  word  and  pledge  of  those  whose  word  and 
pledge  are  valueless. 

This  corporation  is  evidently  attempting  to  collect  rates 
to  which  it  is  not  morally  entitled,  but  there  is  no  power 
vested  in  this  Commission  to  prevent  the  repudiation  of  itd 
solemn  agreement  I  vote  for  the  order  with  the  express 
and  clear  understanding  that  I  do  so  only  because  I  can 
find  in  law  no  way  for  this  Commission  to  enforce  the 
carrying  out  of  this  agreement  of  the  parties.  Our  only 
duty  in  the  premises  is  to  pass  upon  the  justice,  reasonable- 
ness, and  fairness  of  the  rates  which  are  challenged. 

The  fact  that  rates  have  been  fixed  by  filing  a  tariff  in 
express  violation  of  an  agreement  to  the  contrary  with  the 
municipal  authorities  does  not  bring  the  case  within  our 
jurisdiction  under  the  limitations  of  the  statute  defining  our 
powers  and  duties. 

19 
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The  manifest  disEonesty  of  the  officials  of  this  company 
in  directly  violating  this  solemn  agreement  with  the  City 
of  Jamestown  is  here  r^erred  to,  not  in  any  scolding  or 
preaching  spirit,  but  the  transaction  is  disclosed  thus  fully 
on  the  record  in  order  that  in  the  future  this  Commission 
may  not  be  led  into  a  similar  error  in  relying  on  any  unen- 
forceable promise  made  by  the  officials  of  this  company.  It 
may  also  happen  that  sometime  in  the  future  this  company 
may  be  before  this  Commission  in  some  proceeding  within 
our  discretionary  powers.  In  that  event,  we  may  be  able 
properly  to  take  su<di  action  that  ultimately  this  company 
can  be  prevented  from  profiting  by  its  perfidy,  at  the 
expense  of  the  citizens  of  Jamestown  who  granted  to  it 
valuable  privileges,  relying  upon  its  ^^pledge  of  good  faith'' 
whidi  it  now  so  lightly  sets  aside. 


Ibvinb,  Commissioner,  concurring: 

I  concur  with  the)  Chairman,  but,  like  Commissioner 
Kellogg,  I  can  not  refrain  from  expressing  my  reluctance. 
It  is  quite  evident  that  the  Jamestown  city  council  realized 
that  it  could  not  usurp  the  rate  regulating  powers  of  this 
Commission,  and  that  the  Commission  would,  if  the  question 
were  brought  before  it,  be  compelled  to  fix  or  sustain  rates 
adequate  to  maintain  a  proper  service  now  and  in  the  future 
and  yield  a  fair  return  on  the  investment.  It  therefore  saw 
fit  to  exact  a  pledge  of  good  faith  from  the  persons  con- 
trolling the  corporation  that  they  would  not  invoke  the 
power  of  the  Commission  to  increase  the  rates  for  a  period 
of  two  years.  In  terms,  this  does  not  pledge  the  corporation 
not  to  file  tariffs  increasing  rates  within  that  period.  It 
merely  pledged  it  not  to  seek  the  aid  of  the  Commission 
to  increase  rates.  I  nevertheless  regard  the  procedure  as  a 
breach  of  good  faith  and  an  evasion  of  the  pledge. 
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Petition  of  Fbjcd  I.  Dailby  under  chapter  667,  laws  of  1915, 
for  a  certificate  of  public  convenience  and  necessity  for  the 
operation  of  a  stage  route  by  auto  buses  in  the  city  of 
Watertown,  it  appearing  that  the  route  is  now  operating 
in  and  between  Watertown,  Clayton,  and  Alexandria  Bay. 
[Case  No.  7722.] 

Certificate  for  Auto  But  Line:  Operation  of  auto  bus  line  between 
Watertowni  Gunna  Corners,  Depauville,  Clayton,  and  Alexandria  Bay, 
granted. 

When  three  main  traveled  routes  exist  between  two  points,  all  prac- 
tically the  same  distance  and  all  occupied  by  different  auto  bus  lines 
charging  the  same  fare,  the  Commiasion  can  not  attempt  to  conflne 
through  travel  to  any  one  particular  route. 

Decided  September  28,  1920. 

Appearamces: 

Pramcis  M.  McKwley,  Clayton,  attorney  for  petitioner. 

Thomas  Bums,  Watertown,  attorney  for  House  & 
Vrooman. 

Van  Nameb,  Commissioner: 

Fred  I.  Dailey  is  a  resident  of  the  village  of  Clayton,  Jef- 
ferson county,  and  under  a  permit  from  the  City  of  Water- 
town  and  a  certificate  of  eonvenience  and  necessity  from  this 
Commission  has  been  operating  an  auto  bus  line  between 
the  cily  of  Watertown  and  the  village  of  Clayton.  His  origi- 
nal permit  from  the  city  having  expired,  on  the  8rd  day  of 
May,  1920,  the  city  council  granted  him  a  permit  for  a 
period  of  five  years  from  April  1,  1920,  for  the  operation 
over  certain  streets  in  the  city  of  Watertown  of  an  auto  bus 
line,  the  route  in  the  city  of  Watertown  bein^  specified  in 
his  petition  from  Public  Square,  through  Court  street,  Main 
street,  and  Bradley  street  to  the  city  limits,  and  thence  along 
the  Btate  highway  through  Ounns  Comers  and  Depauville 
to  Clayton,  and  thence  to  Alexandria  Bay.  At  the  hearing 
it  developed  that  the  intention  was  to  operate  also  a  line  over 
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the  same  streets  in  the  city  of  Watertown,  and  from  the  city 
limits  through  Gunns  Comers^  Stone  Mille^  Lafaigeville, 
Fishers  Landing,  to  Alexandria  Bay. 

The  resolution  granting  the  petition  by  the  City  of 
Watertown  introduced  in  the  case  describes  the  route  as 
"  Watertown-Alexandria  Bay  Bus  Line  by  way  of  Depau- 
ville,  Clayton,  and  Alexandria  Bay ". 

.L  iieariug  was  had  before  Commissioner  Van  Namee  in 
the  city  of  Watertown  on  the  13th  day  of  September,  1920, 
at  which  time  certified  copies  of  the  petition  presented  to  the 
City  of  Watertown  by  the  petitioner,  and  a  certified  copy  of 
resolution  adopted  by  the  city  council  of  the  City  of  Water- 
town  on  the  3rd  day  of  May,  1920,  certified  by  the  deputy 
city  clerk  of  the  City  of  Watertown  on  the  22nd  day  of  June, 
1920,  were  presented  and  received  in  evidence.  Also  affi- 
davits from  the  town  clerks  of  the  Towns  of  Clayton,  Brown- 
ville,  Orleans,  Pamelia,  and  Alexandria,  in  the  county  of 
Jefferson,  showing  that  no  resolution  had  been  passed  by  the 
town  boards  of  any  of  such  towns,  placing  them  under  the 
provisions  of  section  26  of  chapter  307  of  the  laws  of  1919 
of  the  S^ate  of  New  York,  were  presented  and  received  in 

(Icmoc.  No  affidavit  was  introduced  to  show  that  any  of 
the  villages  through  which  the  proposed  route  passes  have 
placed  themselves  under  the  provisions  of  this  statute,  but 
the  Commission  can  take  judicial  notice  that  no  notices  from 
any  of  such  villages  have  ever  been  received  by  the  Conunis- 
sion,  so  that  for  the  operation  of  the  proposed  line  by  the 
petitioner  no  consent  other  than  that  of  the  City  of  Water- 
town,  which  he  has  already  received,  is  needed  precedent  to 
this  application  for  a  certificate  from  the  Commission. 

At  the  present  time  there  are  three  auto  bus  lines  opera- 
ting between  Watertown  and  Alexandria  Bay:  one  by  way  of 
Theresa  operated  by  House  &  Vrooman,  who  have  operated 
for  the  last  six  years:  th^  have  obtained  a  certificate  for 
the  operation  from  tiiis  Commission ;  one  by  way  of  Ounns 
Comers,    Stone  Mills^   LafargeviUe,    Fishers  Landing,   to 
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Alexandria  Bay  operated  by  the  Alexandria  Bay-Bedwood 
Transportation  Company,  Inc.,  which  hag  obtained  the  con- 
sent of  the  city  and  a  certificate  from  this  Commission  in 
case  No.  7587  on  the  8th  day  of  July,  1920.  This  route 
from  Gunns  Comers  to  Fishers  Landing  is  not  yet  in  opera- 
tion, a  state  road  being  under  completion  for  a  part  of  the 
distance.  The  third  line  is  the  one  operated  by  this  peti- 
tioner from  Watertown,  Gunns  Comers,  Depauville,  and 
Clayton  to  Alexandria  Bay.  The  route  to  Clayton  has  been 
operated  for  about  six  years  under  permit  and  certificate, 
the  extension  to  Alexandria  about  three  years;  but  neither 
Tillage  being  under  the  provisions  of  the  so  called  auto  bus 
law,  no  consents  or  certificates  for  the  extension  of  the  route 
were  needed. 

All  of  these  routes  charge  the  same  fare  for  a  round-trip, 
and  the  distance  and  running  time  is  practically  the  same. 
They  all  travel  on  separate  roads  with  the  exception  of  part 
of  the  route  proposed  to  be  operated  by  the  Alexandria  Bay- 
Bedwood  Transportation  Company,  Inc.,  which  from  Water- 
town  to  Gunne  Comers,  a  distance  of  nine  miles,  and  from 
Fishers  Landing  to  Alexandria  Bay,  a  distance  of  «ix  miles, 
operates  over  the  same  road  as  the  Dailey  line. 

At  the  hearing  the  House  &  Vrooman  interests  appeared 
by  Thomas  Bums  in  opposition.  The  objection  raised  was 
only  to  t!he  transportation  of  through  passengers  from  Alex- 
andria Bay  to  Watertown,  it  being  contended  that  the  House 
&  Vrooman  line  having  been  in  operation  for  a  number  of 
years  should  be  protected  from  disastrous  competiftion.  It 
has  been  held  by  the  Commission  that  it  is  not  in  the  interest 
of  the  public  to  allow  such  competition  as  will  result  in  the 
bankruptcy  of  the  persons  engaged  in  it.  (Matter  of  the 
Petition  of  the  Alexandria  Bay-Redwood  Transportation 
Company,  Opinion  No.  514,  decided  July  9,  1920.)  Prac- 
tical difficulties  exist,  however,  in  an  attempt  to  limit 
through  travel  from  Alexandria  Bay  to  Watertown  to  the 
House  &  Vrooman  line  by  way  of  Theresa.     It  would 
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seem  that  with  these  three  routes  extending  from  Alexandria 
Bay  to  Watertown,  llirough  different  territories  and  by  dif- 
ferent roads,  it  would  be  an  impossibility  to  enforce  regula- 
tions forbidding  any  but  llie  original  company  to  cany 
through  passengers  from  the  Bay  to  the  city  of  Watertown. 
A  passenger  from  Alexandria  Bay  desiring  to  go  to  Clayton 
and  to  Watertown  could  take  the  Dailey  buses  from  Alex- 
andria Bay,  and  having  completed  his  business  in  Clayton, 
proceed  to  Watertown.  It  would  seem  that  as  far  as  the 
Commission  should  go  in  this  matter  is  to  refuse  to  allow 
the  actual  paralleling  of  the  route  of  any  of  these  companies 
more  than  is  now  being  done  unless  subsequent  conditions 
clearly  justify  the  existence  of  competing  companies. 

After  a  consideration  of  the  evidence  and  due  delibera- 
tion, and  through  the  personal  knowledge  of  the  sitting  Com- 
missioner of  the  conditions  existing  in  this  section,  it  would 
seem  that  public  convenience  and  necessity  will  be  met  by 
the  issuance  of  a  certificate  to  this  petitioner  allowing  the 
operation  of  the  proposed  bus  line  in  the  city  of  Watertown 
through  Gunns  Corners  to  Depauville,  Clayton,  and  Alex- 
andria Bay,  but  forbidding  the  operation  of  so  much  of  the 
line  as  would  operate  between  Gunns  Comers,  Lafargeville, 
and  Fiifhers  Landing. 

This  decision  will  leave  each  of  these  three  companies  in 
a  territory  of  its  own,  and  as  they  will  be  free  from  destruc- . 
tive  competition,  the  public  will  be  benefited  by  a  steady  and 
regular  service.  An  order  in  the  usual  form,  and  referring 
to  the  various  restrictions  contained  in  the  consent  granted 
by  the  city,  should  be  issued  accordingly. 

All  concur. 
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No.  542:688 

In  the  Matter  of  the  Application  of  Edward  F.  Stevenson 
against  Bau>winsville  Lioht  and  Heat  Company,  ask- 
ing that  its  gas  main  be  extended  to  furnish  his  residence 
with  natural  gas.     [Case  'No.  74^7.] 

1.  Under  section  62  of  the  Transportation  Corporations  Law  it  is 
the  duty  of  a  natural  gas  corporation  to  supply  persons  whose  premises 
are  within  one  hundred  feet  of  its  mains  with  natural  gas  under  like 
conditions  and  for  like  purposes  as  it  supplies  other  consumers. 

2.  The  Commission  can  not  refuse  to  enforce  this  obligation  eyen 
though  the  supply  is  already  inadequate  to  meet  the  needs  of  present 
consumers  and  can  not  be  augmented. 

3.  The  applicant's  premises  are  within  one  hundred  feet  of  a  main 
formerly  used  as  a  high  pressure  main  to  convey  gas  from  the  wells  to 
a  governing  station,  but  now  disused  as  such  and  fitted  to  be  used  as 
a  distribution  main. 

BeHd,  That  the  applicant  is  within  the  provisions  of  secticm  82  of  tb« 
Transportation  Corporations  Law. 

Decided  September  30,  1920. 

sAppearances: 

Montague  &  Dodd,  702  Keith  Building,  Syracuse,  for 
complainant. 

Svllivan  &  Hall  (by  C,  H.  Hall),  Baldwinsville,  for 
respondent. 

Ibvinb,  Commissioner: 

The  respondent  supplies  natural  gas  in  the  village  of  Bald- 
winsville, Onondaga  county.  The  complainant  has  for  a 
considerable  period  been  endeavoring  to  obtain  service  on 
his  premises  within  the  village  limits  but  the  respondent  has 
refused  to  give  the  service.  Complainant  now  seeks  the  aid 
of  the  Commission.  The  premises  of  complainant  are  within 
one  hundred  feet  of  two  gas  mains  of  the  respondent.  These 
were  originally  high  pressure  mains  leading  from  wells  in 
the  vicinity  to  reducing  stations  whence  gas  is  distributed 
in  larger  low  pressure  mains.     One  of  these  high  pressure 
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mains  is  evidently  out  of  use  for  its  original  purpose  because 
of  the  exhaustion  of  the  wells  which  formerly  supplied  it 
Apparently  the  other  main  is  in  the  same  condition.  It  is 
entirely  practicable,  at  an  expense  no  greater  than  is  required 
for  supplying  service  to  consumers  generally,  to  supply  the 
complainant  from  one  or  the  other  of  these  mains.  To  sup- 
ply him  from  the  ordinary  distributing  mains  would  require 
the  laying  of  more  than  three  hundred  feet  of  pipe.  Section 
62  of  the  Transportation  Corporations  Law  in  effect  requires 
a  gas  company  to  supply  service  to  any  building  or  premises 
within  one  hundred  feet  of  any  main.  The  complainant  is 
within  one  hundred  feet  of  two  mains,  and  while  these  were 
not  originally  laid  for  purposes  of  distribution,  one  at  least 
is  not  available  for  any  other  purpose  and  may  be  used  for 
that.  It  seems,  therefore,  that  the  complainant  brings  him- 
self within  both  the  spirit  and  the  letter  of  the  statute. 

A  practical  objection  based  on  serious  grounds  is  presented 
by  the  respondent  as  its  real  reason  for  denying  the  service. 
The  supply  of  natural  gas  is  from  a  small  local  field.  Gas 
has  been  drawn  from  this  field  for  many  years  and  has 
become  scarce.  Since  the  hearing,  hearsay  information  has 
reached  the  Commission  that  a  new  well  has  developed  a 
substantial  new  supply,  but  it  can  hardly  be  hoped  that  this 
supply  will  continue  to  be  adequate  to  the  needs  of  the  com- 
munity or  that  its  needs  will  be  met  from  time  to  time  in 
similar  manner.  The  supply  has  for  some  years  been  so  short 
that  no  use  has  been  made  thereof  for  industrial  purposes 
or  even  for  domestic  house  heating  in  furnaces.  In  this  state 
of  affairs  the  officials  of  the  company  very  candidly  stated 
that  they  had  pursued  a  policy  of  affording  new  service  to 
premises  adjoining  their  distributing  mains  only  when  they 
could  not  '^  bluff  out  '^  the  applicant.  As  the  use  has  already 
been  restricted  to  the  ultimate  purposes  for  which  a  dimin- 
ishing gas  supply  should  ordinarily  be  preserved,  it  would 
seem  that  sound  policy,  if  the  Commission  had  discretion  in 
the  matter,   would  be  to  deny  all   extensions  of  service, 
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because  any  great  addition  to  the  present  number  of  con- 
sumers would  in  all  probability  mean  that  neither  the  new 
nor  the  old  consumers  would  have  gas  at  any  usable  pressure. 
The  Commission,  howeyer,  feels  that  it  has  no  discretion 
and  must  as  a  matter  of  law  require  the  service  to  be  sup- 
plied. At  one  time  the  Commission  undertook  by  order  to 
protect  those  who  already  had  gas  connections  from  the 
inroads  of  new  consumers  upon  an  inadequate  supply.  In 
Park  Abbott  Realty  Company  v.  Iroquois  Natural  Oas 
Company,  187  Appellate  Division  922,  the  Appellate 
Division  of  the  Fourth  Department  held  that  the  Commission 
was  without  authority  to  make  such  order,  and  sustained  a 
writ  of  mandamus  at  the  instance  of  an  applicant  for  service 
requiring  service  to  be  rendered.  Thereafter  the  Commission, 
where  the  same  company  had  refused  to  make  connections 
with  new  consumers  located  on  streets  where  mains  were 
already  laid,  instituted  proceedings  to  compel  such  connect 
tions  to  be  made.  A  writ  of  mandamus  for  this  purpose  was 
granted  by  the  Supreme  Court  at  Special  Term,  and  affirmed 
by  the  Appellate  Division,  Fourth  Department,  Public 
Service  Commission  v.  Iroquois  Natural  Oas  Company,  189 
Appellate  Division  545.  The  judgment  of  the  Appellate 
Division  was  affirmed  by  the  Court  of  Appeals  without 
opinion  July  7y  1920.  Unless,  therefore,  something  has 
since  occurred  to  enlarge  the  powers  of  the  Conmiission  in 
this  respect,  it  must  enforce  section  62  of  the  Transportation 
Corporations  Law,  where  the  character  of  the  use  is  the  same 
as  enjoyed  by  existing  consumers,  even  though  the  effect  of 
the  enforcement  may  be  to  curtail  a  supply  already  inade- 
quate. There  has  recently  been  enacted  a  statute  [laws  of 
1920,  chapter  540]  designed  to  give  the  Commission  certain 
authority  for  purposes  of  conservation,  but  none  of  its  pro- 
visions affects  the  law  as  announced  in  the  cases  cited. 

It  follows  that  it  is  the  absolute  duty  of  the  Commission 
to  order  the  connection  to  be  made  and  the  complainant  to 
be  supplied  on  the  same  basis  as  other  consumers,  but  the 
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order  is  made  with  reluctance  and  in  the  hope  that  there 
will  not  be  further  demands  of  similar  character.  To  grant 
them  in  any  considerable  number  would  give  to  the  applicants 
an  unsatisfactory  service  and  make  the  service  to  existing 
consumers  less  satisfactory  than  it  is  at  present. 

Chairman   Hill   and   Commissioners   Barhite    and    Van 
Xamee  concur;  Commissioner  Kellogg  not  present. 


OODENSBURG,  ETC.,  V.  N.  Y.  C.  RR  Co.  687 

No.  543:587 

In  the  Matter  of  the  Complaint  of  Residents  of  the  City 

OF  OODBNSBUBO  AND  OF  THE  InCOBPORATED  ViLLAOB  OF 

Hbtjvjlton  against  The  New  York  Central  Railroad 
Company,  asking  for  better  passenger  train  service  to 
and  from  DeKalb  Junction.     [Case  No.  7636.] 

Passenger  Train  Service:  The  present  passenger  train  service  given 
by  ihe  New  York  Central  at  Ogdensburg  is  reasonably  sufficient  to 
accommodate  the  public,  and  the  veoessity  and  reasonableness  of  an 
additional  morning  train  held  not  to  be  established. 

While  cost  is  not  the  determining  factor  and  should  be  largely  dis- 
regarded if  an  additional  train  is  reasonably  necessary,  figures  of  former 
operation  of  such  train  and  present  cost  are  competent  evidence. 

The  effect  of  extra  passenger  trains  on  single  track  roads  on  the 
freight  service  must  be  considered  as  a  factor  in  deciding  whether  the 
present  service  is  reasonable. 

Decided  September  30, 1920. 

Appearances: 

Roscoe  C.  Sanford,  National  Bank  Building,  Ogdensburg, 
attorney  for  complainants. 

Thomas  Sprait,  Ogdensburg,  attorney  for  respondent, 
with  James  F,  Akin  and  Edward  Purcell  of  counsel. 

Van  Namee,  Commissioner: 

A  petition  signed  by  a  number  of  residents  of  the  city  of 
Ogdensburg  and  the  villages  of  Heuvelton  and  Rensselaer 
Falls  was  filed  with  the  Commission  on  the  2nd  day  of 
August,  1920,  asking  that  two  extra  passenger  trains  be 
operated  between  Ogdensburg  and  DeKalb  Junction,  one 
of  these  trains  to  leave  Ogdensburg  at  6:10  in  the  morning 
and  to  connect  with  passenger  train  No.  4  bound  for  Utica 
and  points  south  on  the  main  line,  and  the  other  to  leave 
DeKalb  Junction  about  midnight  connecting  with  passenger 
train  No.  8  bound  from  Utica  and  Syracuse  to  Massena. 
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The  petition  also  asked  that  the  city  of  Ogdensburg  and 
the  villages  named  ^^  be  given  passenger  service  which  shall 
be  equal  to  that  given  to  all  the  other  cities,  towns,  and  vil- 
lages on  the  St  Lawrence  division  of  the  said  railroad  ". 

The  hearing  was  held  at  Ogdensburg  before  Commissioner 
Van  Namee  on  the  26th  day  of  August,  1920.  The  peculiar 
situation  of  Ogdensburg,  at  the  end  of  the  division  of  the 
railroad,  has  been  set  forth  in  other  orders  and  opinions  of 
the  Commission  relating  to  passenger  train  service.  {Mat- 
ter of  Residents  of  Theresa,  case  No.  7012,  decided  Novem- 
ber 18,  1919.)  The  evidence  shows  that  the  city  is  now 
receiving  as  good  passenger  train  service  as  any  of  the  places 
of  similar  size  nearer  the  larger  cities  and  on  the  main  line 
of  the  division.  In  addition  to  the  five  trains  by  way  of 
DeKalb  Junction  furnished,  the  main  line  by  way  of  Mor- 
ristown  has  trains  leaving  for  the  south  at  6 :  80  a.  m.,  9 :  45 
a.  m.,  3:35  p.  m.,  and  7  p.  m.  These  made  the  connections 
for  Watertown,  TJtica,  Syracuse,  and  the  east  and  west 
Arriving  from  these  points  there  are  trains  at  8:40  a.  m., 
11:50  a.  m.,  and  7:40  p.  m.,  making  a  total  of  seventeen 
trains  arriving  and  departing  from  Ogdensburg  daily. 

Canton  has  but  four  trains  a  day  in  either  direction; 
Potsdam  and  Gouvemeur  the  same.  Between  Watertown 
and  Syracuse  there  are  but  four  trains  in  each  direction 
daily.  On  this  particular  branch  of  nineteen  miles  between 
Ogdensburg  and  DeKalb  Junction  there  are  now  five  trains 
each  way  daily  running  on  the  following  schedule: 


A.  jr. 

A. 

M. 

P.M. 

P. 

jr. 

P.Jf. 

Leaye  Ogdenaburg 

8:20 

10 

:20 

IKM) 

8 

:10 

6:00 

Arrive 

DeKalb 

Junction. . 

9:00 

11 
P. 

:10 
M. 

1:40 

8 

:60 

6:40 

Leave 

DeKalb 

Junction . . 

9:20 

12 

:06 

2:00 

4 

:00 

7:45 

Arrive  Ogdensburg 

10:05 

12 

:4S 

2:40 

4 

:40 

8:85 

Sunday  there  are  two  trains  each  way,  leaving  Ogdensburg 
at  9 :  35  a.  m.  and  3 :  40. p.  m. 

At  the  beginning  of  the  hearing  the  attorney  for  peti- 
tioners withdrew  the  request  for  the  late  evening  train.  The 
morning  train  desired  would  connect  with  No.  4,  the  main 
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morning  train  from  Massena  to  points  south,  at  DeKalb 
Junction,  and  would  enable  passengers  to  leave  Ogdensburg 
at  6 :  10  and  arrive  at  the  principal  stations  on  the  main  line 
north  of  Philadelphia,  such  as  Antwerp  and  Qouverneur, 
approximately  an  hour  earlier  than  if  they  took,  as  they 
must  now  do,  the  first  train  out  of  Ogdensburg  on  the  main 
line  at  6 :  30  a.  m.  As  an  example,  a  traveler  could  go  from 
Ogdensburg  on  the  proposed  6:10  train  and  arrive  at 
Gouvemeur  at  7:28  a.  m.,  whereas  at  present  he  is  com- 
pelled to  go  on  the  6 :  30  train  by  way  of  Morristown  to 
Philadelphia  and  there  change  for  the  north,  arriving  at 
Gouvemeur  at  8 :  46.  If  the  train  requested  were  installed, 
there  would  in  this  instance  be  a  saving  in  addition  to  the 
time  of  66  cents  in  fare.  The  proposed  train  would  also 
accommodate  the  morning  papers  published  in  Ogdensburg 
and  permit  them  to  arrive  in  some  of  the  stations  on  the 
main  line  in  advance  of  the  morning  papers  from  Syracuse 
and  TJtica.  These  are  the  practical  benefits  of  the  proposed 
increase  in  train  service. 

There  has  been  previous  experience  with  this  train.  It 
was  first  put  on  in  September,  1908,  and  was  abandoned  in 
October,  leaving  five  trains  each  way  as  at  present.  This 
schedule  was  maintained  until  November  30,  1913,  when 
ihe  early  train  was  restored  and  the  afternoon  connection  at 
3:10  was  abandoned.  In  November,  1914,  at  the  request 
of  the  Ogdensburg  Business  Men's  Association,  the  No.  8 
connection  was  restored  and  the  midnight  train  abandoned. 
The  early  morning  train  continued,  however,  until  Septem- 
ber 9,  1917,  when  the  railroad  abandoned  it,  giving  as  a 
reason  light  earnings  and  the  necessity  of  a  curtailment  of 
operation.  During  the  war  period  a  further  reduction  of 
two  trains  was  made,  train  No.  8  on  the  main  line  with 
which  they  connected  at  DeEalb  at  8 :  50  p.  m.  being  with- 
drawn. On  January  27,  1920,  No.  8  and  its  connections 
were  restored,  making  a  service  of  five  trains  each  way  as 
above  indicated. 
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While  cost  is  not  the  determining  factor  and  should  be 
largely  disregarded  if  the  additional  train  is  reasonably 
necessary,  still  figures  of  former  operations  and  precon^ 
costs  as  offered  by  the  railroad  may  be  mentioned. 

The  train  in  1908  carried  an  average  of  six  passengers  a 
trip.  From  October  30,  1913,  to  October,  1914,  the  average 
number  of  passengers  per  trip  from  Ogdensburg  to  DeKalb 
was  nine,  and  on  the  return  trip  fifteen,  per  day.  The 
average  receipts  per  trip  was  $4.20  from  DeKalb  Junction 
to  Ogdensburg,  and  returning  $2.38  per  trip.  To  operate 
the  additional  morning  train  from  Ogdensburg  to  DeKalb 
Junction  and  return  will  cost  $339.30  per  month  for  wages 
alone  without  any  estimate  of  the  cost  of  coal  and  up-keep. 
Roughly  speaking,  the  cost  of  maintenance  is  more  than 
twice  any  reasonable  expectation  of  receipts  from  the  run 

The  history  of  this  branch  shows  that  the  railroad  com- 
pany has  been  willing  to  experiment  even  at  a  loss  with 
various  trains  to  meet  the  needs  of  the  community.  The 
present  timetable  is  the  result  of  the  meeting  of  a  number 
of  citizens  of  Ogdensburg  and  the  railroad  officials  in  April 
of  this  year,  as  a  consequence  of  which  the  3:10  train  to 
DeKalb  Junction,  making  connection  with  iN'o.  8  for  all 
points  south,  and  also  the  3 :  55  p.  m.  by  way  of  Morristown 
which  also  makes  all  southern  connections,  were  restored. 
Some  discussion  of  the  train  in  question  was  had  at  that 
meeting  but  its  restoration  was  not  strongly  urged,  it  appar- 
ently being  the  majority  opinion  that  the  restoration  of  the 
afternoon  train  was  more  important. 

The  evidence  presented  at  the  hearing  did  not  show  any 
great  public  demand  for  the  service  requested.  Of  the  hun- 
dred or  more  signers  of  the  petition,  but  three  appeared  at 
the  hearing.  They  were  residents  of  Ogdensburg.  No  one 
appeared  from  the  hamlets  of  Heuvelton,  Rensselaer  Falls, 
or  DeKalb  to  urge  this  extension  of  service.  These  places 
have  a  population  of  from  six  hundred  to  seven  hundred 
each,  and  it  would  reasonably  seem  that  if  this  service  were 
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desired  by  their  inhabitants  some  would  have  appeared  at 
the  hearing  to  give  testimony  to  that  fact. 

On  the  other  hand,  the  mayor  of  Ogdensburg,  the  presi- 
dent of  the  Chamber  of  Commerce,  and  various  merchants 
of  Ogdensburg  swore  that  the  present  service  was  suitable 
and  all  that  could  reasonably  be  expected. 

The  effect  of  extra  passenger  trains  on  single  track  roads 
on  the  freight  service,  so  important  to  this  section,  must 
also  be  considered  as  a  factor  in  deciding  whether  the  present 
service  is  reasonable. 

The  Commission,  under  section  61  of  the  Public  Service 
Commissions  Law,  has  the  power  in  its  judgment  to  order 
any  railroad  corporation  to  run  trains  enough  reasonably  to 
accommodate  the  traffic  It  would  be  an  abuse  of  this  dis- 
cretion to  allow,  under  the  present  conditions  and  difficulty 
of  operation,  economic  waste  unless  a  fairly  large  number 
would  be  served  thereby.  The  records  of  this  train  in  the 
past,  taken  together  with  the  present  connectioxis  at  DeKalb 
Junction,  the  limited  traffic  on  the  line,  and  the  other  train 
service  in  and  out  of  Ogdensburg,  and  considering  the  gen- 
eral lack  of  interest  among  the  very  people  who  presumably 
would  be  benefited  by  it,  forces  us  to  the  conclusion  that  the 
petition  must  be  denied,  on  the  grounds  diat  the  present 
service  is  reasonably  sufficient  to  accommodate  the  public 
and  that  the  necessity  and  reasonableness  of  an  additional 
morning  train  has  not  been  established. 

An  order  denying  the  petition  will  be  entered  accordingly. 

Chairman  Hill  and  Commissioners  Irvine  and  Barhite 
concur;  Commissioner  Eellogg  not  present 


692     Public  Sebvioe  Commission,  Second  Distbict 

Vol.  9, 1920 

Petition  or  Complaint  of  Sba  Cliff  and  Gl^n  Covs  Gas 
Company  under  sections  71  and  72,  Public  Service  Com- 
missions Law,  that  this  Commission  fix  higher  maximum 
prices  to  be  charged  by  said  company  for  manufactured 
gas  in  the  city  of  Glen  Cove  and  the  incorporated  village 
of  Sea  CliflF,  Nassau  county.     [Case  no.  7588.] 

This  Commission  may  fix  a  maximum  rate  to  be  charged  for  com- 
mercial lighting  above  the  rate  limited  by  a  local  franchise  (citing 
South   Olena  Falls  v.   Public  Service  Commission,  225   N.   Y.    216). 

A  company  giving  a  wholly  inadequate  service  should  not  be 
granted  an  increase  in  rates  until  such  service  is  improved.  Under  the 
circumstances  of  the  case  under  cimsideration  S  per  cent  was  held 
sufficient  for  a  return  upon  capital,  including  allowance  for  surplus 
and  contingencies.  A  "  service  "  charge  is  fairer  and  to  be  preferred 
to  a  "  minimum  "  charge. 

Decided  October  13,  1920. 

Appearances: 

Martin  8.  Decker,  Esq.,  180  Washington  avenue,  Albany, 
and  Elmer  B.  Sanfard,  Esq.,  60  Church  street,  New  York 
city,  for  petitioner. 

Charles  L.  Wood,  Esq.,  Sea  Cliff,  attorney  for  the  Village 
of  Sea  Cliff. 

Eellogo,  Commissioner: 

The  petitioner  here,  organized  as  a  gas  corporation  under 
the  Transportation  Corporations  Law,  furnishes  gas  to  the 
city  of  Gleii  Cove  and  the  adjacent  village  of  Sea  Cliff.  Ita 
present  charges  are  as  follows: 

Light,  fuel,  and  power,  PerM 

Block  meter  rates:  ou,  ft. 

First    10,000  cu.  ft.  used  during  the  month |1 .00 

Next     5,000  cu.  ft.  used  during  the  month 1 .25 

Next    85,000  cu.  ft.  used  during  the  month 1.00 

Above  50,000  cu.  ft.  used  during  the  month 0.90 

The  consents  under  which  it  operates  contain  a  provision 
that  it  shall  not  charge  more  than  $1.50  per  thousand  cubic 
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feet.  The  company  attempted  by  schedule  dated  March  30, 
1920,  effective  May  1,  1920,  to  increase  the  aforesaid  rates 
by  50  cents  per  thousand  cubic  feet  In  view  of  the  con- 
tract restrictions  this  was  found  to  be  invalid,  and  a  tem- 
porary injunction  having  been  obtained  upon  the  complaint 
of  the  Village  of  Sea  Cliff,  the  schedule  was  canceled  and 
the  maximum  rate  of  $1.50  restored. 

It  now  comes  before  this  Commission  requesting  it  to 
increaae  the  rates,  and  to  exercise  the  authority  which  the 
Court  of  Appeals  in  South  Olens  Falls  v.  Public  Service 
Commiasum,  225  N.  Y.  216,  held  that  it  possessed  in  that 
regard.  The  petition  came  on  for  hearing  at  the  New  York 
office  of  the  Commission  on  June  30,  1920.  The  Village  of 
Sea  Cliff,  through  its  municipal  authorities  and  counsel, 
objected  to  the  granting  of  the  increase.  It  did  not  base 
its  objection  upon  the  ground  of  the  reasonableness  of  the 
rates  now  charged,  nor  did  it  assert  that  the  company  was 
amply  compensated  by  such  rates ;  but  it  did  take  the  posi- 
tion that  the  service  rendered  by  the  company  was  so  inade- 
quate and  so  far  below  the  proper  service  required  by  law 
and  by  the  Public  Service  Commission  that  it  was  not  in 
position  to  demand  any  increased  rates.  Investigation  was 
made  by  an  inspector  of  this  Commission,  who  testified  upon 
the  stand,  and  from  his  evidence  it  appeared  that  the  com- 
plaint of  the  village  was  justified,  and  it  woep  felt  by  the 
sitting  Commissioner  that  before  the  question  of  rates  could 
properly  be  taken  up,  the  service  should  somewhat  approach 
the  adequate  service  contemplated  by  law;  and  that  before 
an  order  could  properly  be  made  fixing  the  rates,  the  com- 
pany should  put  itself  in  position  to  render  adequate  service. 
The  company  acceded  to  this  suggestion  and  proposed  to 
install  a  "booster"  to  increase  and  render  uniform  the 
pressure.  It  was  stated  at  the  hearing  that  it  would  be 
installed  probably  in  about  a  week.  It  was,  however,  not 
installed  and  in  efficient  operation  until  I9eptember.  That 
installation  having  been  completed,  a  further  hearing  was 
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held  and  the  village  authorities  notified  this  Commission  that 
they  were  satisfied  with  the  service. 

The  question  now,  therefore,  comes  up  of  the  propriety  of 
granting  the  request  of  the  petitioner  for  an  increase  in 
rates.  The  village  offered  no  evidence  affecting  the  ques- 
tion of  the  amount  of  the  proper  rate.  The  evidence  in  that 
respect  was  furnished  entirely  by  the  company.  The  burden 
of  proof,  however,  rests  upon  it  to  establish  the  propriety  of 
any  increase  of  rate  proposed  in  excess  of  the  franchise 
limitation.  The  evidence  shows  that  the  service  rendered 
by  this  company  in  each  of  the  two  municipalities,  so  far  as 
the  distribution  system  and  consumption  are  concerned,  is 
approximately  the  same.  The  demand  upon  the  petitioner's 
resources  is  very  much  larger  during  July  and  August  than 
during  the  other  months  of  the  year.  That  the  petitioner 
is  entitled  to  additional  revenue,  if  obtainable,  is  shown  by 
the  fact  that  during  the  four  months  ending  April  30,  1920, 
its  operating  expenses  and  taxes  exceeded  its  total  revenue 
by  $1631.67.  In  1919  its  revenue  exceeded  its  operating 
expenses  and  taxes  by  the  amount  of  $664.45.  In  1918  its 
operating  expenses  and  taxes  exceeded  its  revalue  by 
$3628.86 ;  and  in  1917  the  excess  of  revenue  over  operating 
expenses  and  taxes  was  only  $238.53.  The  evidence  shows 
that  the  cost  of  coal  and  oil  necessary  for  the  manufacture 
of  the  water  gas  produced  by  this  company  ha«  very  largely 
increased.  Inasmuch  as  the  Commission  is  asked  here  to  fix 
the  maximum  price,  it  is  necessary  to  consider  in  detail  the 
value  of  the  property  and  the  probable  cost  of  operation. 
Evidence  has  been  submitted  at  length  as  to  the  present 
value  of  this  plant.  It  is  taken  upon  the  basis  of  cost  at  the 
time  of  installation  and  not  under  present  prices.  It 
includes,  in  addition,  a  15  per  cent  for  engineering  expenses 
and  supervision  during  construction  of  most  of  the  items.  It 
also  includes  an  addition  of  6  per  cent  for  interest  during 
construction  which  has  been  applied  to  all  of  the  items 
except  general  equipment,  gas  tools  and  implements,  ^d  ga^ 
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laboratory  equipment.  This  estimated  cost  seems  to  be  rea- 
sonable and  proper  except  as  to  charge  for  interest.  The 
petitioner  has  not  established  here  the  probability  of  one  year 
on  the  average  being  consumed  in  the  construction  of  this 
plant.  A  careful  consideration  of  the  nature  of  the  plant 
from  the  evidence  in  the  record  indicates  that  a  charge  of 
3  per  cent,  or  the  interest  for  one-half  a  year,  would  fairly 
imd  amply  cover  this  item. 

The  total  amount  for  fixed  capital  claimed  by  the  com- 
pany is  $172,751.26;  deducting  $4221.81,  one^half  of  the 
interest  during  construction  claimed,  leaves  $168,529.45  as 
a  fair  estimate  of  the  fixed  capital  of  this  company  for  the 
purpose  of  this  proceeding. 

Working  capital  to  the  amount  of  $20,000  is  claimed.  It 
had  on  hand  April  30,  1920,  as  working  capital,  $18,177.98. 
This  is  practically  the  sum  of  the  addition  of  the  materials 
and  supplies  on  hand  as  la^t  reported,  April  30,  1920, 
$11,638.32,  plus  $6500  the  probable  amount  of  bills  receiv- 
able on  the  basis  of  the  operating  revenues  for  two  months, 
assuming  a  rate  of  $2  per  thousand  cubic  feet.  $18,000  for 
working  capital  would  seem  to  be  a  fair  figure,  which  added 
to  $168,529,  fixed  capital,  would  make  $186,529  as  a  proper 
rate  base. 

The  petitioner  urges  an  addition  to  these  figures  of  an 
allowance  of  25  per  cent  for  higher  present  construction 
costs.  This  claim  can  not  properly  be  allowed.  The  statute 
under  which  we  are  acting,  Public  Service  Commissions 
Law,  section  72,  provides  — 

In  determining  the  price  to  be  charged  for  gas  or  electricity  the 
oommiasion  may  consider  all  facts  which  in  its  judgment  have  any 
bearing  upon  a  proper  determination  of  the  question  although  not  set 
forth  in  the  complaint  and  not  within  the  allegations  contained  therein, 
with  due  regard  among  other  things  to  a  reasonable  average  return 
upon  capital  actually  expended  and  to  the  necessity  of  making  reserra- 
tiona  out  of  income  for  surplus  and  contingencies. 

The  return  the  company  is  entitled  to  is  upon  the  capital 
actually   expended.      Even   if   it  were  not  prohibited  by 
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statute,  it  would  hardly  seem  to  be  just  to  churge  the  rate- 
payers for  an  increase  in  cost  of  construction  which  would 
come  under  the  present  high  prices  but  which  was  not 
incurred  by  this  company.  The  company  also  urges  that 
certain  intangibles  be  added,  amounting  to  10  per  cent  of 
the  installation  cost.  There  has  already  been  included  15 
per  cent  for  engineering  and  supervision  during  construction 
on  the  items  to  which  such  services  could  apply,  and  a  fur- 
ther addition  would  be  improper.  Nothing  can  properly  be 
added  as  ^'  Ooing  Value ''  because  it  does  not  appear  that 
this  company  has  any  value  in  excess  of  the  items  already 
allowed.  It  has  been  estimated  by  the  company  that  the 
operating  expenses,  including  taxes  and  uncollectible  bills, 
for  the  year  1&20  will  aggregate  the  sum  of  $44:,435.  They 
also  claim  an  allowance  of  the  following  items: 

Reaerre  for  renewals  and  replacements $1 ,600 

Rent  of  leased  apparatus 600 

Amortisation  of  deficit  suspense  during  about  12  years 5,000 

Surplus  and  contingencies 8,000 

Total 910,000 

The  first  item  is  entirely  proper  and  not  excessive:  it 
does  not  exceed  1  per  cent  of  the  value  of  the  depreciable 
})roperty  and  should  be  allowed.  So  also  should  be  allowed 
the  item  of  "  Rent  for  leased  apparatus  ^\  The  "Amortiza- 
tion of  deficit  suspense  during  about  12  years  "•is  not  proper 
for  consideration  here.  Neither  should  there  be  any  further 
allowance  under  the  conditions  of  this  case  for  "Surplus 
and  contingencies  ".  This  feature  is  considered  in  fixing  the 
rate  of  return  upon  the  capital  actually  expended  which  will 
be  allowed  this  petitioner  and  thus  full  justice  in  this 
regard  will  have  been  done  it.  To  the  operating  expenses, 
including  taxes  above  stated,  $44,435,  should  be  added  the 
items  for  renewals  and  replacements  and  rentals  of  leased 
apparatus,  aggregating  $2000,  bringing  the  revenue  to  be 
secured  to  the  petitioner  to  the  sum  of  $46,435.  In  order 
to  secure  to  the  petitioner  this  sum,  together  with  an  8  per 
cent  return  on  the  rate  base  of  $186,529,  a  total  revenue 
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should  be  secured  to  it  of  $61,357.  The  estimates  in  this 
case  are  based  upon  the  theory  that  there  will  be  a  20  per 
cent  increase  in  business  during  the  coming  year.  This 
seems  to  be  conceded  by  all  parties,  due  to  the  growth  of  the 
community  accelerated  largely  by  the  housing  situation  in 
the  cily  of  New  York,  to  which  this  is  a  commuting  suburb. 
In  order  to  distribute  fairly  this  burden  between  the  con- 
sumers there  should  be  fixed  a  service  charge  and  a  con- 
sumption charge. 

The  petition  and  the  practice  of  this  company  suggests  a 
minimum  charge  per  month.  A  service  charge  seems  to  be 
much  fairer."  Those  expenditures  which  are  necessarily 
required  irrespective  of  the  amount  of  consumption  by  the 
individual  consumer  should  properly  be  borne  by  all  the 
consumers  irrespective  of  the  amount  of  consumption. 
Where  a  minimum  charge  is  fixed,  which  contains  to  some 
extent  a  charge  for  consumption,  and  for  the  balance  of  the 
charge  a  compensation  for  certain  charges  benefiting  all 
consumers,  the  load  of  the  latter  charges  falls  entirely  upon 
the  smaller  consumers.  The  difference  which  he  pays 
between  the  charge  for  the  gas  actually  consumed  and  the 
minimum  charge,  he  pays  for  the  charges  in  question,  and 
the  less  he  pays  for  gas  the  more  he  pays  for  those  other 
charges.  The  burden  therefore  falls  entirely  upon  the  smiall 
consumers,  and  in  the  same  proportion  as  the  concnimption 
decreases  the  burden  of  carrying  those  other  charges 
increases.  It  was  therefore  suggested  by  the  sitting 
Commissioner  on  the  hearing  that  instead  of  a  minimum 
charge  a  service  charge  should  be  substituted,  and  this  met 
with  the  approval  both  of  the  company  and  the  mimicipality. 

The  tabulation  following  has  been  made  allocating  the 
charges  referred  to  which  may  properly  be  covered  by  the 
service  charge,  and  which  should  be  borne  by  the  consumers 
irrespective  of  the  amount  of  consumption. 
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Total  B§t,  Service 

_  J9J»  mo  %  efcorye 
Work  on  meters  and  contnmen' 

premises $982.01  $1^18.41  100  $1,118.41 

Repairs  ffas  meters 551.21  661.45  100  661.45 

CommercUl  expenses    2,682.85  8,099.42  100  8.090.42 

General  administration    1 ,  866 .  81  2 ,  240 .  17         20  648 .  05 

Insurance 746.76  896.11         25  224.08 

General  stationery  and  printing.  285.84  842.99         80  274.89 

Store  and  stable  expense 859.60  1,081.62        60  616.76 

Taxes  1,457.84  1,749.41         80  624.82 

Uncollectible  bills 14.25  17.10  100  17.10 


$11,156.68  $6,988.48 

FIXED    CHARGES    ALLOCATED   TO    SERVICE   CHARGE 

%  %  Depre-  Total  Service 

Total           return  oiatian  %  charge 

Services   $21,142.66                   8  2  10  $2,114.27 

Meters 12,786.86                   8  4  12  1,584.24 

Fixed  charges   $3,648.51 

Operating  expenses 6, 988.48 

Total  service  charge $10,681.94 

Estimated  meters  in  service 1 ,200 

885 

Estimated  service  charge  $8.85  per  year  or =  74  cents  per  month  per 

meter.  12 

As  a  matter  of  practical  convenience,  the  small  difference 
between  this  computed  figure  of  74  cents  per  month  pei 
meter  and  a  more  usual  charge  of  75  cents  should  be  ignored 
and  the  service  charge  fixed  at  the  latter  amount.  This  will 
yield,  on  the  estimated  use  of  1200  meters,  at  the  rate  of 
75  cents  per  month,  or  $9  a  year,  $10,800.  This  leaves 
$50,557,  and  deducting  further  estimated  miscellaneous 
revenues  of  $1095,  leaves  $49,462  to  be  obtained  from  con- 
sumption charge.  The  probable  consumption  of  gas  from 
the  best  estimates  available  is  23,679  M  cubic  feet  per 
annum.  In  order  to  obtain  the  revenue  required  on  the 
foregoing  petition,  a  maximum  rate  of  $2.09  per  M  cubic 
feet,  in  addition  to  the  service  charge  of  75  cents,  should 
be  allowed. 

These  rates  are  fixed  upon  the  present  very  high  costs  of 
materials.  Indications  are  now  apparent  that  these  prices 
have  reached  their  peak,  a  condition  which  has  long  been 
hoped  for  but  which  may  not  even  yet  be  realized.  The 
price  of  gas  fixed  upon  these  present  prices  should  be  only 
temporary  in  view  of  the  franchise  restrictions,  and  the 
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power  of  this  Commission  to  act  and  fix  a  higher  price  than 
that  agreed  upon  between  the  parties  at  the  time  its  rights 
were  initiated  should  not  be  exercised  except  in  a  dear 
case.  This  rate  should  not  be  permitted  to  stand  indefinitely 
in  the  future.  The  order  fixing  this  rate  as  a  maximum 
should  bj  its  own  limitation  expire  on  October  1,  1921^ 
subject,  however,  at  all  times  to  the  power  of  this  Commis- 
sion to  modify  it  on  the  application  of  either  parly,  in  the 
meantime,  should  circumstances  indicate  that  such  modifi- 
cation is  just  and  proper. 

All  concur;   Chairman  Hill  presented  an  opinion,  and 
Commissioner  Van  Namee  also  concurred. 


Hill,  Chairman^  concurring: 

I  concur  in  the  result  arrived  at  by  Commissioner 
Kellogg,  but  wish  to  state  somewhat  different  grounds  with 
respect  to  certain  aspects  of  the  record. 

In  rejecting  the  claim  of  the  applicant  that  the  amount 
of  the  investment  should  be  arrived  at  by  the  acceptance  of 
present  day  reconstruction  costs,  which  are  vastly  larger  than 
the  original  investment,  instead  of  adhering  to  the  latter,  I 
prefer  not  to  rest  upon  the  literal  reading  of  the  statute 
which  calls  for  a  reasonable  average  return  upon  capital 
actually  expended  and  also  recognition  of  thf3  necessity  of 
making  reservations  out  of  income  for  surplus  and  contin- 
gencies. Other  analagous  statutes  provide  for  a  reasonable 
return  upon  the  value  of  the  property  devoted  to  the  public 
use,  and  the  decisions  of  the  courts  indicate  that  under  the 
eighteenth  amendment  it  is  questionable  whether  a  statute 
which  provides  lesd  than  that  is  not  in  confiict  with  the  fun- 
damental law  to  the  extent  that  it  fails  to  provide  it  The 
distinctive  language  of  this  statute  had  never  been  construed, 
and  until  it  is  I  prefer  not  to  rely  upon  it 

To  prove  a  present  day  reconstruction  cost,  however,  is  in 
my  opinion  quite  a  different  thing  from  proving  a  *'  value''. 
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Cost  is  one  thing  and  value  is  another.  A  reproduction 
cost  is  purely  hypothetical  as  a  measure  of  value.  That  the 
constituent  elements  of  the  property  would  today  cost  more 
than  at  some  previous  date  does  not  establish  as  a  fact  that 
the  combined  and  established  property  is  actually  worth 
more.  It  may  be  and  may  not  be.  The  greatest  value  of 
these  elements  in  a  successful  plant  is  their  combined  value 
as  a  going  property.  If  the  company  could  show  that  it 
could  if  it  so  desired  secure  for  its  property  the  alleged 
increased  value,  either  as  a  whole  or  by  selling  piecemeal, 
or  that  it  is  worth  more  today  in  the  market  in  any  form, 
then  there  would  be  force  in  its  contention  that  its  value  has 
increased  and  that  by  leaving  the  property  in  the  public 
service  a  sacrifice  of  the  realizable  value  is  being  'made 
which  should  be  the  just  measure  of  present  value  for  rate 
making  purposes.  But  when  such  is  not  the  case  it  is  dif- 
ficult to  recognize  where  the  claimed  enhancement  has  any 
existence  in  fact.  If  it  is  not  there  in  any  tangible  sense, 
and  if  it  is  not  capable  of  realization  in  any  practical  way, 
then  I  fail  to  see  how  it  can  be  said  to  exist  at  all. 

With  respect  to  the  8  per  cent  return  to  cover  both  return 
upon  capital  and  provision  for  surplus  and  contingencies, 
this  to  be  sure  is  in  conformity  with  an  approximate  stan- 
dard to  which  the  Commission  has  adhered  witli  more  or  less 
constancy  during  recent  years.  I  think,  however,  that  the 
Commission,  though  reluctantly,  must  begin  to  recognize 
the  distinctly  higher  level  of  interest  rates  on  permanent 
loans  which  in  recent  months  have  been  required  in  cor- 
porate financing.  It  is  axiomatic  that  to  preserve  the  finan- 
cial soundness  of  public  utility  enterprises  retes  of  return 
must  be  assured  which  will  attract  the  flow  of  capital,  and 
also  that  a  corporation  can  not  disburse  in  dividends  its  full 
earnings  but  must  preserve  a  margin  for  contingencies  and 
surplus.  These  considerations  have  recently  received  the 
attention  of  the  United  States  Supreme  Court,  where  it 
said  — 
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It  iB  a  matter  of  common  knowledge  that  owing  principally  to  the 
world  war  the  costs  of  labor  and  supplies  of  every  kiai  haye  greatly 
advanced  .  .  .  And  it  is  equally  well  known  that  annual  returns 
upon  capital  and  enterprise  the  world  over  have  materially  increased, 
«o  that  what  would  have  been  a  proper  rate  of  return  lor  capital 
invested  in  gas  plants  and  similar  public  utilities  a  few  years  ago 
furnishes  no  safe  criterion  for  the  present  or  for  the  future.  (260 
U.  S.  266,  63  L.  ed.  968«  30  Sup.  Ct.  Rep.  464.) 

No  service  will  be  rendered  by  the  Commission  to  the 
patrons  of  the  utilities  by  a  policy  tending  to  impoverish  and 
embarrass  the  latter. 

In  the  light  of  thes^  considerations  an  8  per  cent  return 
to  cover  interest  and  dividend  requirements  as  well  as  the 
margin  which  the  statute  provides  for  contingencies  and 
surplus,  can  hardly  be  considered  a  dead  line  beyond  which 
it  is  unreasonable  to  go.  Rate  making,  however,  is  not  a 
mere  matter  of  formulas,  and  the  facts  of  each  case  must  be 
considered  somewhat  by  themselves.  In  this  case  the  pro- 
posed increase  is  very  great  (about  60  per  cent),  and  the 
resulting  price  is  quite  high  ($2.09  per  M  cubic  feet),  and 
it  is  hoped  the  increase  b^ond  the  price  of  $1.50  stipulated 
in  the  local  franchise  will  be  required  only  temporarily. 
TTnder  these  circumstances  I  agree  in  the  propriety  of 
declining  to  consider  a  rate  of  return  in  excess  of  8  per  cent. 
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In  the  Matter  of  the  Complaint  of  19.  C.  JAMussoiTy  Cashier 
first  National  Bank  of  Norfolk,  St.  Lawrence  oonnty, 
CLgainst  Nobwood  Ain>  Saint  Lawbengb  Ratlboad  Com- 
pany aa  to  passenger  train  service  from  Nonfood  to  Nor- 
folk, particularly  mail  service.     [Case  No.  7743.] 

Wliere  by  far  the  principal  actiyity  of  a  short  railroad  is  the 
movement  of  freight  along  its  line,  and  its  revenues  are  not  sufficient  to 
warrant  the  operation  of  more  than  one  train  to  perform  all  of  its 
duties  as  a  carrier,  its  timetable  may  very  properly  be  so  arranged 
as  to  expedite  as  much  as  possible  its  handling  of  freight,  although 
thereby  its  small  passenger,  express,  and  mail  service  is  discommoded. 

Decided  October  13,  1920. 

Appeaamtces: 

Fred  J.  Flaavnigan,  Norfolk,  attorney  for  complainant 
W.  J,  Fletcher,  Norwood,  attorney  for  respondent. 

Kellooo,  Cormmssioner: 

The  complainant  here,  acting  on  behalf  of  the  First  Na- 
tional Bank  of  Norfolk,  of  which  he  is  cashier,  complains  of 
the  train  service  of  the  respondent  between  Norwood  and 
Norfolk  resulting  in  inconvenience  to  his  bank  and  other 
patrons  of  the  Norfolk  postoffica  The  controversy  growB  oat 
of  a  change  in  time  inaugurated  by  the  respondent  August  9J 
1920.  The  timetable  of  the  train-s  running  daily  except 
Sunday,  effective  from  that  date,  is  as  follows: 


Norwood    

Vfkrihhwmd 

1 
o.m. 

.         • .  • . 
6:45 
6:26 

8 

7:16 

8:16 
8:40 

S 
a.  m. 

0:10 

9:80 

10:46 

4 

11:46 

12:48 

1:00 

p.». 

1;8P 

Norfolk    

IdiO 

Waddington    

Waddington 

Norfolk   

SouiMyfmn^i 

2:46 

• 
p.m. 

8:46 

4:80 

Norwood   

4:46 
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The  timetable  preceding  the  one  in  question  was  put  in 
effect  by  the  respondent  August  1^  1920.  It  was  only  in 
effect  eight  days.  It  somewhat  curtailed  the  service  now 
furnished  and  which  had  previously  been  furnished,  but  on 
account  of  the  short  duration  of  its  effective  period  it  is 
of  no  importance  here  and  need  not  be  considered.  Prior 
to  August,  1920,  the  company  had  rendered  service  under  a 
timetable  effective  October  12,  1919,  as  follows: 

Northbound 

1  S  S  7 

o.  tn.         €L.  Ml.         p.  tn.         p.  fii. 

Norwood 11 :06        8 :80        6 :40 

Norfolk    6  :50       11 :20         8  :45         6 :60 

Wftddlngton    8:80      12:20        4:28 


.  • 


Southbound 

t  J^  6 

O*   in.  P,   Hi.  p.    Ma 

Waddlnffton   8:40        1:60        6  KK> 

Norfolk     7  tf  6         2  :80         6 :40 

Norwood   7:40        2:46         6:66 

The  marked  change  in  the  running  time  of  trains  Nos.  8 
and  5  give  rise  to  the  controversy  here.  As  will  be  noticed, 
these  trains  were  advanced  so  as  to  run  about  two  hours 
earlier  than  had  been  the  previous  custom,  the  timetable  of 
October  12,  1919,  being  substantially  similar  to  those  which 
had  been  in  effect  for  many  years  past. 

The  mail  service  of  Norfolk  is  dependent  upon  these 
trains.  The  mail  arrives  at  ilTorwood  from  the  south  at 
10 :10  a.  m.  and  3  p.  m.,  the  morning  mail  being  somewhat 
heavier.  Norfolk  is  distant  only  about  four  miles  from 
Norwood.  Prior  to  August  9th  last  the  trains,  as  will 
be  noticed  from  the  timetable  above  detailed,  made 
substantially  close  connections  and  carried  mail  to  Nor- 
folk with  reasonable  expedition.  It  is  true  that  the 
morning  connection  of  train  No.  3  was  frequently  somewhat 
delayed  on  account  of  the  congested  conditions  of  the  tracks 
at  Norfolk  and  their  use  by  other  carriers,  but  reasonably 
close  connection  was  made  and  mail  service  was  satisfactory. 
The  result  of  these  changes  was  to  delay  the  mail  which 
formerly  arrived  at  Norwood  at  10:10  and  at  Norfolk  at 
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11:20,  so  that  the  same  does  not  reach  Norfolk  station  now 
until  1 :50  p.  m.  The  mail  which  arrives  at  Norwood  at  3 
p.  m.,  which  was  formerly  delivered  at  the  station  in  Nor- 
folk at  3 :45  and  was  available  that  evening  to  the  patrons 
of  the  postoffice,  is  not  now  delivered  until  the  next  day, 
arriving  on  the  train  which  reaches  the  Norfolk  station  at 
9 :30,  some  sixteen  hours  after  its  arrival  at  Norwood.  This 
delay  in  delivery  of  the  mail  is  an  inconvenience  not  only  to 
this  complainant  but  to  many  other  patrons  of  the  postoffice, 
although  general  complaint  on  the  subject  seems  not  to  have 
been  made.  Close  passenger  connections  also  are  abolished 
by  this  change  of  time.  There  seems  to  be  no  substantial 
local  traffic  by  rail  between  Norwood  and  Norfolk  except  as 
to  through  passengers,  and  there  is  no  general  oomplainit  as 
to  Ifhis  subject. 

The  control  of  the  mail  service  and  the  duty  of  providing 
adequate  transportation  for  that  purpose  rests  primarily 
with  the  United  States  Postoffice  Department,  but  it  is  a 
feature  involved  in  the  movement  of  passenger  trains  which 
should  receive  our  consideration,  at  least  incidentally.  The 
delay  in  the  mail  service  as  above  outlined  is  unusual  and 
should  not  be  condoned,  and  this  company  should  be  required 
to  revert  substantially  to  the  old  timetable  unless  other  over- 
ruling conditions  intervene. 

The  situation  of  this  railroad  is  very  unusual.  Its  phy^ 
ical,  financial,  and  operating  characteristics  have  lately  been 
discussed  and  considered  by  this  Commission  in  the  proceed- 
ing of  the  Remington  Paper  and  Power  Company,  Inc.,  v. 
Norwood  and  St.  Lawrence  BaUroad  Company^  case  No, 
6844.  It  is  eighteen  miles  in  length,  extending  from  Nor- 
wood, where  it  connects  with  the  New  York  Central  railroad 
and  the  Rutland  railroad,  to  Waddington,  on  the  shore 
of  the  St  Lawrence  river.  It  was  built  to  Baymond- 
viUe,  about  seven  miles  from  Norwood,  in  1902,  and 
was  extended  the  remaining  eleven  mUes  to  Waddington  in 
1907.     It  was  constructed  by  the  owners  of  the  paper  mills 
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along  the  line  primarily  for  the  purpose  of  transporting  raw 
materials  to  these  mills  and  their  finished  products  from 
them.  The  major  portion  of  its  business  consists  in  serving 
these  mills  whose  owners  constructed  it,  and  had  it  not  been 
for  the  requirement  of  these  mills  the  railroad  would  not 
have  been  constructed.  It  is  essentially  in  many  respects  an 
industrial  railroad,  serving  these  mills,  and  its  other  busi- 
ness as  a  common  carrier  is  merely  incidental.  All  of  the 
trains  on  the  timetables  hereinbefore  described  have  been 
served  by  the  one  crew  and  one  set  of  equipment  For  that 
purpose  only  one  set  of  equipment  is  available,  and  the  con- 
dition of  the  railroad  and  demands  upon  it  indicate  no  need 
or  fair  demand  for  any  additional  train,  requiring  a  substan- 
tial additional  expenditure  which  would  ultimately  have  to 
be  borne  by  shippers  and  passengers.  It  is  proper,  there- 
fore, that  all  of  the  demands  upon  this  railroad,  aside  from 
the  local  movements  around  Norfolk,  should  be  served  by  this 
one  train  and  its  crew.  It  appears  that  the  change  in  time- 
table now  complained  of,  from  that  in  effect  for  many  years, 
was  due  to  the  necessity  of  bringing  cars  to  Waddington  at 
more  regular  intervals  in  order  to  move  the  pulp  wood,  of 
which  there  is  now  a  large  movement,  from  that  place  to 
mills  at  Baymondville,  If orfolk,  and  East  Norfolk.  This  is 
the  most  important  operation  of  the  railroad,  and  as  it  must 
be  operated  for  the  benefit  of  the  greatest  number  and  for  the 
promotion  and  adequate  service  of  its  principal  business,  it 
is  necessary  that  minor  considerations  must  be  waived.  The 
following  table  will  show  the  comparative  importance  of  its 
various  services  during  the  last  four  years : 

J91€  ISrr  1918  19B 

Freii^t     189,015.17  ^7,721.50  $06,868.18       |120.078.11 

Panenger   9,684.88  0,186.40  6,582.68  8,486.17 

Kxccw  baggage.  72.25  87.04  13.54  20.10 

Mafl    084.26  1,048.45  1,064.26  1,064.16 

Bzpren    2,878.04  2,239.46  2.081.05  8,515.42 

Milk 4,7.S0.50  7,361.15  9,132.76  8.338.37 

Switching    8,268.97  6,146.75  2,304.47  4,627.59 

Special  service 

train    85.00 

$115,578.07    $92,725.76   $118,086.94  "$155,162.92 
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lMf-li9  Per  MM*. 

Total  reyenues    |481,508.6d  100. 

Paaaenger    83,989.18            7. 

MaU    4.106.28             0.85 

BxprcM    10,718.97             2.2 

For  the  six  months  ending  June  30,  1920,  its  total  reve- 
nues were  $71,826.88,  of  which  the  passenger  revenues 
were  $4647.60.  Thus  the  percentage  of  passenger  revenues 
during  the  current  year,  so  far  as  reports  are  avail- 
able, has  decreased  still  further  from  the  small  7  per  cent 
which  it  bore  during  the  four  years  preceding,  a  percentage 
less  than  one-third  of  the  usual  ratio  of  passenger  revenues 
enjoyed  by  railroads  throughout  the  State  generally.  The 
mail  service  which  is  discommoded  and  the  express  service 
which  also  must  be  measurably  delayed,  together,  with  that 
in  former  years,  supplied  only  about  8  per  cent  of  the  entire 
revenues.  Those  activities  are  not  segregated  in  the  quar- 
terly reports  for  the  present  year,  but  are  presumably  not 
increased  over  the  ratio  which  it  has  maintain'id  in  the  past 
It  must  be  seen  that  a  very  small  percentage  of  the  activities 
of  this  nailioad  are  devoted  to  mail,  passenger,  or  express  ser- 
vice, and  the  overwhelming  mass  of  business  is  transportation 
of  freight.  In  this  situation,  of  course,  tiie  proper  thing  for 
the  railroad  company  to  do  is  to  discharge  properly  its  duty 
in  the  transportation  of  freight,  which  stands  in  the  ratio 
of  about  nine  to  one  in  importance  to  all  its  other  activities. 
It  appears  that  there  is  now  a  large  quantity  of  wood  at 
Waddington  which  it  is  important  to  transport  to  the  paper 
mills  along  the  line,  and  it  was  for  the  purpose  of  providing 
uniform  service  that  the  middle  and  afternoon  trains  were 
expedited,  furnishing  a  more  regular  service  of  empty  cars 
and  transporting  with  more  uniformity  the  pulp  wood  to  the 
mills  where  it  was  to  be  consumed.  There  can  be  nothing 
of  more  importance  to  the  industrial  life  of  these  communi- 
ties than  a  proper  service  to  these  mills  which  constitute 
their  principal  activity,  and  the  prosperity  of  all  the  inhabi- 
tants must  be  affected  in  no  small  degree  by  the  activity  and 
proper  service  of  these  large  industries.     Inasmuch,  there- 
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fore,  as  the  freight  service  is  by  far  the  principal  feature 
of  the  activities  of  this  respondent,  and  its  other  duties  per- 
formed as  common  carrier  are  in  a  sense  incidental,  it  would 
seem  that  the  necessity  for  expedition  in  the  maif  and  pas- 
senger service  is  of  much  less  importance  than  the  proper 
handling  of  the  freight,  and  muist,  under  the  peculiar  cir- 
cumstances of  this  case,  give  way.  There  is  some  indica- 
tion that  the  present  necessity  for  a  heavy  movement  of  this 
pulp  wood  may  be  temporary.  The  St  Lawrence  river  will 
soon  close  and  deliveries  at  Waddington  will  cease.  As  to 
how  large  a  storage  there  is  at  that  point  which  must  be 
moved  during  the  months  of  closed  navigation  is  not  appar- 
ent, but  it  is  exceedingly  probable  that  the  need  of  this 
extra  effort  in  behalf  of  the  freight  transportation  at  the 
present  time  may  not  continue  through  the  Winter.  As  soon 
as  the  necessity  for  the  present  train  movement  inaugurated 
August  9  th  last  ceases  or  becomes  substantially  less,  it  is 
strongly  urged  upon  the  officials  of  the  railroad  that  the  old 
schedule  which  has  been  in  effect  for  many  years  be  restored ; 
and  if  that  necessity  does  cease  and  the  railroad  does  not 
make  the  proper  change  of  time,  this  Commission  should 
promptly  entertain  an  application  to  order  such  restoration. 
In  the  meantime,  however,  under  present  conditions  as 
above  outlined,  it  would  seem  that  the  change  of  time  is 
warranted.  Although  it  undoubtedly  results  in  inconve- 
nience  to  the  bank  represented  by  the  plaintiff,  and  undoubt- 
edly to  many  others  on  account  of  delay  in  mail  deliveries, 
the  greatest  good  to  the  greatest  number  must  be  served,  and 
the  expedition  of  the  handling  of  freight  of  this  railroad 
must  be  assisted  and  not  interfered  with  by  orders  here. 

Under  the  conditions  and  for  the  reasons  above  set  forth 
the  complaint  should  be  dismissed.  The  Commission,  how- 
ever, crhould  be  ready  to  reopen  the  case  and  give  it  further 
consideration  in  case  there  is  a  substantial  change  in  the 
volume  of  pulp  wood  to  be  transported  from  Waddington. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  ShrswABT  Bbowns,  as 
Pkesidbnt  United  Real  Estate  Ownebs  Association 
OF  New  Yobk  Citt,  offoinat  13'ational  District  Tele- 
OBAPH  CoMPANT  ss  to  rates.     [Case  No.  7568.] 

Telephone  and  TeUffraph  OorparaiUme  Defined:  Definition  of  tele- 
phone and  tele^aph  corporations  contained  in  section  2,  subdivisions 
17-10,  of  the  Public  Service  (commissions  Law  construed  and  applied. 

Jurisdiction  of  Commieeion:  A  petition  that  the  Commission  assume 
Jurlsdicticm  over  and  regulate  the  rates  charged  by  the  National  District 
Telegraph  Company  for  night  iratch  and  fire  alarm  service,  burglar 
alarm  service,  automatic  fire  alarm  service,  and  sprinkler  supervisory 
system  service,  dismissed  for  want  of  jurisdiction. 

Decided  October  13,  1020. 

Appearaaices: 

Stewart  Brovme,  280  Broadway,  New  York  city,  com- 
plainant, in  person. 

Francis  R.  Stark,  195  Broadway,  New  York  city,  attor- 
ney for  respondent ;  R.  H.  Overbaaigh  of  oounsel. 

C.  H.  Vanderbilt,  representing  the  Board  of  Estimate 
and  Apportionment  of  the  City  of  New  York. 

Van  Namee,  Commissioner: 

In  May  1920,  Stewart  Browne,  as  President  of  the 
United  Real  Estate  Owners  Association  of  New  York  City, 
filed  with  the  Commission  a  complaint  against  the  rates  and 
charges  of  the  National  District  Telegraph  Company. 

The  answer  of  the  company  filed  June  21,  1920,  denies 
generally  the  jurisdiction  of  this  Commission  on  the  ground 
that  it  is  not  a  tel^raph  or  telephone  oonvpany  within  the 
meaning  of  the  Public  Service  Commissions  Law. 

A  hearing  was  held  in  New  York  city  on  July  12th.  Evi- 
dence was  offered  by  the  company  showing  the  nature  of  its 
business  and  supporting  its  claim  of  lack  of  jurisdiction. 
Briefs  were  later  filed,  and  this  question  now  comes  before 
the  Commission. 
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The  Commission  has  jurisdiction  over  certain  telegraph 
and  telephone  companies  as  set  forth  in  section  90  of  the 
Public  Service  Commissions  Law,  as  foUows: 

Sec  90.  Applioation  of  article.  The  proYisions  of  thiB  article  ihall 
apply  to  communication  by  telegraph  or  telephone  between  one  point 
and  another  within  the  state  of  New  York  and  to  every  telegra^ 
corporation  and  telephone  corporation. 

Telephone  and  telegraph  corporations  are  defined  in  sec- 
tion 2,  subdivisions  17  and  19,  of  the  Public  Service  Com- 
missions Law,  as  follows: 

17.  The  term  "telephone  corporation/'  when  used  in  this  chapter, 
includes  every  corporation  •  .  .  owning,  operating  or  managing 
any  telephone  line  or  part  of  telephone  line  used  in  the  conduct  of 
the  business  of  affording  telephonic  communication  for  hire;  excepting, 
however,  any  corporation  .  .  .  having  property  actually  used  in 
the  public  service  within  the  state  of  a  value  not  exceeding  ten  thousand 
dollars,  or  which  do  not  operate  the  business  of  affording  telephonic 
communication  for  profit. 

19.  The  term  "telegraph  corporation,"  when  used  in  this  chapter, 
includes  every  corporation  .  .  .  owning,  operating  or  managing  any 
telegraph  line  or  part  of  telegraph  line  used  in  the  conduct  of  the 
business  of  affording  for  hire  communication  by  telegraph. 

Is  this  company  such  a  telegraph  or  telephone  corporation 
as  here  defined  i 

This  company  was  incorporated  in  1902  under  the  provi- 
sions of  article  9  of  the  Transportation  Corporations  Law 
relating  to  telegraph  and  telephone  corporations.  The  busi- 
ness conducted  by  this  corporation  is  of  four  general  classes: 
a  combined  night  watch  and  fire  alarm  service,  burglar  alarm 
service,  automatic  fire  alarm  service,  and  sprinUer  super- 
visory service. 

In  the  first  class,  night  watch  and  fire  alarm  service,  sig- 
nal boxes  similar  to  municipal  fire  akrm  boxes  are  distrib- 
uted throughout  the  'building  to  be  protected  and  connected 
on  circuits  with  the  company's  central  station.  The  watch- 
man of  the  subscriber  turns  in  signals  at  regular  intervals 
which  are  recorded  at  the  central  station  where  operators 
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note  them  and  transcribe  them  to  record  sheets  which  are 
sent  to  the  subscriber  in  the  morning  to  show  him  the  service 
his  watchman  performed  the  night  before.  In  case  of  fire 
£  lever  is  pulled  in  the  box  which  informs  the  central  office, 
and  it  in  turn  informs  the  nearest  city  fire  station.  Thi«  is 
done  both  by  an  (automatic  transmitter  connecting  the  cen- 
tral station  in  the  fire  house  and  by  private  telephone  lines. 

The  burglar  alarm  service  conmsts  of  a  system  of  wiring 
connecting  the  doors^  windows,  and  points  of  entrance  to 
the  protected  premises  on  a  line  running  to  the  company's 
central  office.  Any  disturbance  of  this  line  causes  a  tele- 
graphic automatic  signal  whereupon  a  watchman  is  sent  to 
the  premises  and  the  police  also  notified  of  the  location  by 
private  telephone  line.  The  telephone  line  is  rented  from 
the  New  York  Telephone  Company,  but  does  not  go  into  a 
general  exchange.  The  burglar  alarm  system  does  not  gen- 
erally comprehend  the  services  of  a  watchman. 

The  automatic  fire  alarm  service  consists  of  an  arrange- 
ment whereby  an  alarm  is  automatically  transmitted  by  tele- 
graph to  the  company's  central  station  whenever  the  heat  in 
a  protected  building  exceeds  a  certain  temperature.  Upon 
the  receipt  of  this  signal  at  the  company's  central  station  it 
is  handled  the  same  as  the  fire  alarm  signal  traiismitted  by 
a  watchman. 

The  sprinkler  supervisory  system  is  designed  to  give  an 
automatic  telegraphic  signaJ  whenever  the  amount  of  presr 
sure  of  water  needed  to  maintain  a  sprinkler  system  for 
fire  protection  in  a  protected  building  falls  below  a  certain 
point.  This  company  does  not  install  the  sprinkler  system, 
but  installs  a  device  attached  to  the  gate  valves  controlling 
the  water  supply  to  the  sprinkler.  Upon  this  automatic  tele- 
graphic signal  being  received  at  the  central  office  a  runner  is 
sent  to  adjust  the  valves  so  that  the  amount  of  pressure 
needed  may  be  maintained.  A  signal  is  also  sent  automat- 
ically if  the  water  in  the  gravity  tank  approaches  the  freez- 
ing point,  and  also  signals  if  there  is  a  break  in  the  line, 
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or  if  the  water  k  flowing.  Signals  show  if  this  is  due  to 
fire,  to  a  human  agency,  an  accident  on  the  line,  or  what  not. 

The  company  does  not  transmit  any  telegraphic  messages 
commercially,  nor  engage  in  messenger  service  to  transmit 
messages  received  telegraphically  or  telephonically.  Thus 
m  general  it  will  be  noted  in  all  of  these  services,  whether 
the  communication  is  instituted  automatically  or  by  human 
jigency,  the  work  for  which  the  company  is  paid  by  its  sub- 
scribers is  not  completed  upon  receipt  of  the  signal  by  the 
( orapany  at  its  central  station.  It  agrees  to  said  must  per- 
form a  further  service:  in  case  of  fire,  by  sending  its  own 
protectives;  in  burglary,  by  sending  its  watchman;  and  in  the 
sprinkler  aj-stem,  by  sending  a  man  to  adjust  the  machinery. 
That  is,  the  service  furnished  by  the  company  requires  some- 
thing more  to  be  done  by  it  than  the  mere  transmitting  of 
a  message  by  telephone  or  telegraph. 

The  company  has  three  central  stations  in  New  York  city, 
one  in  Albany,  Syracuse,  Kochester,  Buffalo,  North  Tona- 
wanda,  and  Niagara  Falls,  but  with  the  exception  of  the  sta- 
tions in  New  York  city  there  is  no  interchange  on  the  com- 
pany's own  wires  or  on  leased  wires  between  any  of  these 
circuits.  In  New  York  the  entire  telegraph  and  telephone 
lines  and  instruments  used  are  leased  from  the  New  York 
Telephone  Company ;  but  in  other  cities  the  company  leases 
the  line,  and  installs  its  own  instruments. 

The  schedule  of  rates  fixed  by  the  company  is  not  fixed 
according  to  classes;  each  subscriber  is  a  condition  peculiar 
unto  himself,  and  the  rate  is  fixed  with  respect  to  the  con- 
struction of  the  building,  the  distance  from  the  central  sta- 
tion, and  other  characteristics.  The  company  does  not  take 
all  risks  offered,  but  considers  each  as  to  its  desirability :  the 
cost  of  installation,  the  type  of  devices  used,  the  extent  of  the 
service  desired,  location,  and  other  considerations.  Most 
of  the  customers  pay  annually  in  advance,  the  majority 
being  on  five-year  contracts. 

Does  this  corporation,  owning  and  operating  such  plant 
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and  equipment,  and  rendering  services  as  above  described, 
become  a  telegraph  or  telephone  company  within  the  mean- 
ing of  section  90  of  the  Public  Service  Commissions  Law, 
which  provides  that  the  provisions  of  the  article  relating  to 
telegraph  and  telephone  lines  diall  apply  to  communication 
by  telegraph  or  telephone  between  one  point  and  another 
within  the  State  of  New  York  and  to  every  telegraph  cor- 
poration and  telephone  corporation.  The  jurisdiction  of 
this  Commission  over  telephone  and  telegraph  companies  is 
embodied  in  article  5  of  the  Public  Service  Commissions 
Law,  added  by  chapter  173  of  the  laws  of  1910. 

The  joint  legislative  committee  appointed  by  the  Legisla- 
ture of  1909  to  investigate  telephone  and  telegraph  com- 
panies submitted  its  report  to  the  L^islature  on  March  21, 
1910,  and  recommended  legislation  which  resulted  in  the 
l)re8ent  article  5.  The  report  shows  no  investigation  of  the 
affairs  of  the  company  in  question,  or  companies  of  a  simi- 
lar nature.  It  is  very  apparent  that  in  framing  the  report 
and  the  proposed  laws  which  accompanied  it  me  committee 
had  in  mind  telegraph  and  telephone  corporations  which 
did  a  commercial  business,  or  in  which  the  sending  and 
receiving  of  messages  by  these  devices  was  the  principal 
business  of  the  company  and  its  main  source  of  revenue. 
On  page  27  of  volume  1  of  the  report  the  committee  says: 

The  Bystem  of  communication  between  the  different  {MirtB  of  the 
country  by  tel^raph  and  telephone  ia  not  only  a  modem  conyenienee 
but  has  become  a  business  necessity.  It  is  the  opinion  of  the  committee 
that  said  business  is  such  from  its  nature,  that  the  public  interest  and 
private  necessity  require  that  it  shall  be  operated  in  large  enough 
units  and  over  sufficiently  broad  stretches  of  territory  so  that  ita 
development  need  not  require  duplication  of  plant  and  service  and 
unnecessary  expense  for  maintenance,  operation,  or  overhead  charges. 

This  clearly  does  not  extend  to  companies  giving  protec- 
tive service  of  various  kinds  and  in  which  communications 
by  signals  and  automatic  devices  are  an  incident  of  the 
business. 

The  company  in  question  filed  reports  with  this  Q)m- 


Bbowne  v.  National  Distwct  Tblegbap h  Co.     613 

No.  046:608 

misffion  for  the  years  1912  and  1913;  but  in  1915,  in  reply- 
ing to  a  letter  to  the  Commission  asking  for  its  annual  report 
for  the  preceding  year,  it  denied  the  jurisdiction  of  the 
Commission  on  the  ground  of  the  character  of  the  business. 
Since  that  time  no  reports  have  been  filed,  and  none  appar- 
ently have  been  required  by  the  Commission.  This  action 
does  not  bind  the  Commission  in  the  present  matter,  but  it 
indicates  the  position  formerly  taken  by  the  Commission  as 
to  its  jurisdiction.  The  recent  decision  of  the  Court  of 
Appeals  in  the  case  of  Holmes  Electric  Protective  Co.  v. 
WiUiams,  228  N.  Y.  407,  seems  to  indicate  that  companies 
similar  to  this  one  are  or  should  be  under  regulation  by  the 
Commission.  The  court  held  that  the  company  was  a  tele- 
graph company  and  had  therefore  a  right  to  use  the  streets 
without  interference  of  the  local  authorities.  The  question  of 
jurisdiction  of  this  Commission  was  not  squarely  presented, 
but  the  majority  opinion  holds  that  the  Holmes  company  is 
a  telegraph  corporation,  and  that  while  it  may  make  special 
contracts  with  its  customers  and  patrons  in  the  absence  of 
legislative  regulation,  yet  its  business,  like  that  of  other 
service  corporations,  is  subject  to  legislative  control.  It  does 
not  hold  flatly  that  such  company  is  now  under  the  jurisdic- 
tion of  the  Commission.  There  are  two  dissenting  opinions 
which  hold  that  the  corporation  was  not  a  telegraph  com- 
pany, and  it  would  seem  that  the  majority  opinion  of  Judge 
Crane  would  leave  the  matter  open  for  decision  by  this  Com- 
mission afi  to  whether  companies  of  this  peculiar  type,  even 
though  held  to  be  telegraph  companies  because  incorporated 
under  article  9  of  the  Transportation  Corporations  act,  are 
that  kind  of  telegraph  companies  defined  by  section  2,  sub- 
division 19,  of  the  Public  Service  Commissions  Law  and 
over  which  this  Commission  now  has  jurisdiction. 

Other  states  have  made  decisions  in  cases  of  this  nature. 
Massachusetts  has  held  that  it  had  jurisdiction  over  the  ser- 
vice of  "stock  ticker"  companies.  (Stock  Ticker  case, 
P.  F.  R.  1915,  page  1068.)     A  comparison  of  the  Massachu- 
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setts  with  the  New  York  law  shows  that  the  Massachusetts 
btatute  definition  of  telegraph  and  telephone  corporations  is 
much  broader.  The  Massachusetts  act  [acts  1913,  chapter 
784,  section  2]  gives  the  Commission  jurisdiction  over 
'*  transmission  of  intelligence  within  the  commonwealth  by 
electricity,  by  means  of  telephone  line  or  telegraph  lines  or 
any  other  method  or  system  of  communication  ". 

The  Ohio  Commission  in  the  case  of  Lang  v.  Western 
Union  Telegraph  Co.,  P.  U.  R.  1918,  page  451,  assumed 
jurisdiction  over  "baseball  ticker  service,"  but  here  again 
the  utility  act  of  Ohio,  section  614,  2-A,  is  much  broader 
than  the  New  York  act.  The  Ohio  law  provides  that  the 
term  "  public  utility  "  shall  include  *'  telephone,  tel^aph, 
messenger  and  signaling  companies  ".  In  that  case  the  Ohio 
Commission  recognizes  a  distinction  between  the  telegraph 
company  and  a  signaling  company,  saying  "  This  is  a  service 
[meaning  a  signaling  service]  which  a  telegraph  company 
is  not  bound  to  furnish  to  the  public  unless  it  voluntarily 
holds  itself  out  to  do  so  ". 

The  Indiana  Public  Service  Commission  has  decided  the 
question  before  us  squarely  in  the  case  of  /.  F.  Darmody 
Company  v.  Ameri^xin  District  Telegraph  Company,  in  a 
decision  handed  down  on  the  13th  day  of  July,  1920,  case 
N'o.  6084.  This  case  was  a  proceeding  similar  to  the  one 
now  before  us,  in  which  the  Commission  was  asked  to  define 
the  American  District  Telegraph  Company  as  a  public 
utility  company  within  the  meaning  of  the  act  and  to  gssume 
jurisdiction  over  and  regulate  its  rates.  The  American  Dis- 
trict Telegraph  Company  of  Indiana  fumislies  a  service 
similar  to  that  furnished  by  the  National  District  Telegraph 
Company  of  New  York.  The  Indiana  Commission,  after 
describing  the  various  kinds  of  service  rendered  by  the  com- 
pany, holds  that  the  services  rendered  are  not  such  as  are 
contemplated  by  the  Indiana  statute  giving  the  Commission 
jurisdiction  over  telegraph  and  telephone  companies,  and  that 
the  petition  must  be  dismissed  for  want  of  jurisdiction.     It 
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will  be  noted  that  the  Indiana  statute  conferring  jurisdic- 
tion over  business  organized  ''for  the  conveyance  of  tele- 
graph and  telephone  messages ''  is  fully  as  broad  as  that 
embodied  in  section  90  of  the  New  York  statute. 

The  National  District  Telegraph  Company  is  not  a  tele- 
graph or  telephone  company  organized  for  public  purposes. 
It  is  engaged  entirely  in  a  private  enterprise.  It  does  not 
offer  its  services  to  any  who  apply ;  it  selects  the  risks  which 
it  will  accept.  It  does  not  offer  communication  from  one 
part  of  the  State  to  another;  its  branches  are  entirely  sepa- 
rate and  distinct.  It  does  not  receive  or  transmit  messages 
of  persons  or  property  for  hire ;  its  business  is  the  furnishing 
of  protection  to  the  special  persons  with  whom  it  makes  con- 
tracts, and  in  each  case  it  makes  a  special  contract  with  the 
persons  or  property  it  undertakes  to  protect.  This  company 
may  be  a  telegraph  corporation  within  the  meaning  of  the 
Transportation  Corporations  Law  and  still  not  be  that  kind 
of  a  telegraph  corporation  over  which  the  Public  Service 
Commission  was  given  jurisdiction  by  article  5. 

The  Commission  should  be  slow  to  hold  that  the  Legisla- 
ture by  words  of  general  import  intended  to  embrace  within 
the  meaning  of  the  Public  Service  Commissions  Law  com- 
panies carrying  on  the  business  of  private  watchman  and 
which  use  as  a  means  of  communication  between  itself  and 
its  subscribers  telephonic  or  telegraphic  apparatus.  It  is 
true  that  the  business  could  not  be  conducted  without  the 
use  of  such  apparatus,  but  the  signals  and  communication  by 
wire  are  only  the  moans  of  setting  in  operation  the  forces  and 
service  for  which  the  company  receives  its  pay.  The  mere 
recording  of  the  signals  or  the  telegraphic  communication 
would  be  of  no  value  to  the  subscriber  were  it  not  followed 
by  other  action  on  the  part  of  the  company.  It  is  therefore 
evident  that  the  telegraph  and  telephone  apparatus  used  by 
the  company  is  only  incidental  and  as  a  means  of  setting  in 
motion  the  resulting  service  which  it  is  the  business  of  the 
company  to  render  to  its  subscribers.     It  must  be  borne  in 
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mind  also  that  its  subscribers  can  not  even  communicate  with 
each  other  much  less  to  the  public  in  general.  The  tele- 
graph and  telephone  service  are  merely  signals  to  the  com- 
pany that  something  has  happened  to  call  for  investigation  by 
a  watchman  in  furtherance  of  its  contract.  It  is  hardly  a 
reasonable  interpretation  of  the  meaning  of  the  law  to  say 
that  this  is  a  company  conducting  a  business  by  '^  affording 
for  hire  communication  by  tel^aph,''  or  of  "  fi^ording  tele- 
phonic communication  for  hire,"  the  definition  of  telegraph 
and  telephone  corporations  in  our  statutes. 

The  Commission  is  of  the  opinion  that  the  telegraph  and 
telephone  companies  over  which  it  has  been  given  power  of 
regulation  are  those  generally  recognized  as  such  by  the 
common  understanding  of  man,  and  that  it  would  be  a  violent 
interpretation  of  such  understanding  to  hold  that  this  com- 
pany is  generally  recognized  as  either  a  telegraph  or  tele- 
phone company.  It  may  be  entirely  proper  for  the  State  to 
assume  the  regulation  of  this  and  similar  companies,  but  this 
should  be  done  by  a  legislative  act  enlarging  the  provisions 
of  the  Public  Service  Commissions  Law  so  as  to  confer 
undisputed  jurisdiction  upon  the  Commission.  Therefore, 
the  Commission  holds  that  it  is  without  jurisdiction  over 
the  respondent  or  the  said  matter  of  the  petition,  and  that  an 
order  should  be  entered  dismissing  the  petition  for  want  of 
jurisdiction. 

All  concur. 
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Petition  of  Kingston  Consolidated  Eailbo^^d  Company 
under  section  184,  Railroad  Law,  for  approval  of  a  decla- 
ration of  abandonment  cf  portions  of  its  constructed  route 
in  the  city  of  Kingston.     [Case  No.  7653.] 

The  petitioning  company  proposed  to  abandon  certain  pares  ai  Its 
street  surface  railroad  which,  although  operated  at  a  loss,  have  been 
in  existence  for  twenty-eeven  years,  and  produced  revenues  in  the 
year  ended  June  30,  1912,  of  $94,569  out  of  total  revenues  for  the 
entire  road  of  $202,636.  The  company  claims  that  with  the  present 
six  cent  fare  its  entire  operations  are  unprofitable.  The  public  repre- 
sentatives state  that  they  prefer  an  increase  of  fare,  if  upon  investiga- 
tion it  is  found  to  be  necessary,  rather  than  to  have  the  proposed 
abandonments  take  place. 

Heldf  that,  in  view  of  the  large  proportion  of  the  revenue  derived 
from  the  tracks  in  question  and  the  extended  period  of  their  operation, 
their  abandonment  should  be  considered  only  as  a  last  resort  to  furnish 
needed  relief  to  the  railroad  company,  and  that  the  petition  for 
approval  of  such  abandonments  should  be  denied,  subject  to  further 
consideration  after  the  merits  of  an  increased  fare  application  have 
been  determined. 

Decided  October  13,  1920. 

Appea/rances: 

Howard  Chipp,  280  Wall  street,  Kingston,  and  Motrtin 
S.  Decker,  180  Washington  avenue,  Albany,  for  petitioner. 

Palmer  Canfield,  Mayor,  and  William  D.  Brinnier,  Cor- 
poration Counsel,  Kingston,  for  the  City  of  Kingston. 

Francis  C.  Merritt,  38  Furnace  street,  Kingston,  for 
Kingston  Taxpayers  Association. 

Hill,  Chairmen: 

July  21,  1920,  Kingston  Consolidated  Railroad  Company, 
a  street  surface  railroad  operating  about  eight  miles  of  track 
in  the  city  of  Kingston,  petitioned  under  secti(»n  184,  Rail- 
road Law,  for  the  approval  by  this  Commission  of  five  sev- 
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cral  declarations  of  abandonment  of  parts  of  the  company's 
railroad,  which  had  been  adopted  by  its  directors  and  stock- 
holders pursuant  to  the  requirements  of  said  section. 

Thereupon  public  hearings  were  given,  and  objections 
interposed  on  the  part  of  the  City  of  Kingston,  and  evidence 
taken  bearing  upon  the  merits  of  the  application.  Kemon- 
strances  against  the  proposed  abandonments  were  filed  by 
very  large  numbers  of  citizens,  also  by  the  Taxpayers  Asso- 
ciation of  the  cily,  said  last  named  organization  filing  a 
formal  answer. 

During  the  pendency  of  the  proceeding  the  Couunission 
procured  an  examination  of  the  operations  of  the  petitioning 
company  to  be  made  by  its  division  of  electric  railroads, 
which  examination  became  the  subject  of  a  report  made  by 
said  division,  and  put  in  evidence  at  a  hearing  on  August 
30th. 

From  such  report  and  from  the  evidence  iind  record,  it 
appears  that  while  five  different  portions  of  the  track  became 
the  subject  of  the  resolution  of  abandonment,  the  merits 
of  the  question  turn  upon  the  approval  or  disapproval  of  the 
three  principal  proposed  abandonments,  the  others  being  of 
negligible  importance.  Of  these  three  abandonments,  two 
may  be  classed  together,  and  described  as  the  Hasbrouck 
Avenue  abandonment,  and  the  remaining  one  may  be  called 
the  Clinton  and  Cedar  Street  abandonment. 

The  history  of  the  railroad  in  brief  is  that  it  is  a  consoli- 
dation of  two  street  surface  railroads,  one  of  which  was 
built  as  a  competitor  of  the  other,  and  both  catering  in 
the  main  to  the  same  general  territory;  that  is  to  sav,  the 
city  of  Kingston  consists  of  the  two  former  villages  of  Kings- 
ton and  Eondout.  In  or  about  the  year  1870,  what  was 
''^en  the  Kingston  and  Eondout  Eailroad  was  con- 
sfmcted  between  these  two  villages  by  a  very  direct  route 
'long  Broadway;  and  later  on,  in  1893,  the  road  known  as 
the  Colonial  City  Electric  Eailway  was  built  to 
compete  with  it,  and  roughly  paralleling  it  Ijy  occupying 
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Hasbrouck  avenue  and  Cedar  and  Clinton  streets.  Later 
on  the  two  roads  were  consolidated,  and  have  ever  since  been 
operated  as  one  system,  although  the  operatioji  of  the  cars 
has  been  found  practicable  only  by  operating  one  set  of  cars 
over  the  former  Kingston  and  Rondout  railroad,  and  the 
other  set  of  cars  over  the  former  Colonial  Citv  tracks. 

The  above  description  is  only  general,  the  Colonial  sys- 
tem having  constructed  further  tracks  from  either  end  of 
the  described  routes,  one  extending  to  Kingston  Point  park 
on  the  Hudson  river  at  what  may  be  called  the  Eondout  end 
of  the  system,  and  the  other  extending  in  Washington 
avenue  at  the  opposite  end  of  the  system.  !N'either  of  these 
extensions  is  proposed  to  be  abandoned  and  it  is  not  impor- 
tant to  consider  them  here. 

Returning  now  to  the  Hasbrouck  Avenue  abandonment, 
we  find  that  that  track  is  about  6850  feet  in  length,  and  for 
about  half  its  distance  parallels  the  Broadway  line  at  a  dis- 
tance of  approximately  five  hundred  feet  northerly  there- 
from, and  in  its  remaining  length  is  from  one  thousand  to 
fifteen  hundred  feet  distant  therefrom.  In  this  latter  por- 
'ion  there  are  extremely  heavy  grades  on  the  streets  which 
extend  between  the  two  railroads. 

On  the  Clinton  and  Cedar  Street  extension  the  track  at 
'u^  farthest  point  from  the  Broadway  line  is  about  eighteen 
hundred  feeft  distant  therefrom,  the  extension  itself  being 
.jbout  four  thousand  feet  in  length. 

Both  of  these  portions  of  the  track  are  in  built-up  districts 
of  the  city,  and  having  been  in  operation  for  twenty-seven 
years  it  is  but  natural  that  the  building  development  has 
taken  place  somewhat  on  the  assumption  of  the  continuance 
'>f  their  operation;  this  would  be  inevitable.  It  also 
appears  that  the  abandonment  would  do  away  with  the  opera- 
■«>n  over  several  steam  railroad  grade  crossings  on  the  Has- 
brouck division,  and  would  eliminate  the  operation  over 
ome  quite  steep  grades.  The  topography  of  Kingston  is 
peculiarly  uneven,  especially  in  the  eastern  portion,  which 
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accounts  for  these  steep  grades.  In  case  of  tuese  abandonr 
UiOiiis  tile  vv  asiiiugtou  Avenue  track  and  the  track  to  Elings- 
ton  Point  park  would  continue  to  be  operated  as  a  part  of 
the  remaining  lines. 

The  report  made  by  the  division  of  electric  railroads  indi- 
cates that  during  the  year  ended  June  80,  1920,  the  total 
railroad  operating  revalues  on  the  ^  called  Colonial  division 
\»ore  $94,569  against  operating  expenses  of  $100,786, 
whereas  on  the  Kingston  City  division  such  tttal  revenues 
were  $118,066  against  operating  expenses  of  $61,215.  After 
deducting  taxes  on  the  respective  divisions  this  shows  a  gross 
income  deficit  on  the  Colonial  division  of  $13,316  against  a 
gross  income  on  the  Kingston  City  division  of  $52,529.49. 
This  report  further  estimates  that  with  the  savings  in  opera- 
ring  expenses  and  interest  on  capital  which  would  be  effected 
by  the  abandonment  this  gross  income  could  be  increased  by 
about  $28,000. 

This  assumes  that  by  rearrangement  of  switches  and 
increased  service  on  the  Kingston  City  line  there  would  be 
no  net  loss  in  traffic. 

A  study  of  operations  for  past  years  indicates  that  in  a 
large  measure  this  relative  operating  result  of  the  two  divi- 
sions has  been  constant  in  varying  degrees  from  the  time  of 
the  consolidation.  In  a  word,  it  is  quite  clear  that  the  Colo- 
T'ial  division  has  never  earned  operating  expenses,  and  that 
since  the  consolidation  it  has  been  carried  on  the  back  of  the 
Kingston  City  division. 

The  evidence  and  the  report  developed  many  other  facts 
which  are  important  and  have  received  attention,  and  would 
require  consideration  before  the  Commission  could  be  jus- 
tified in  making  an  order  approving  the  proposed  abandon- 
ments, but  in  view  of  the  disposition  of  this  p('tition  which 
the  sitting  Commissioner  recommends,  the  facta  above  stated 
are  perhaps  sufficient. 

From  the  foregoing  statements  it  is  at  once  perceived 
that  although  the  Colonial  division  has  never  made  operating 
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expenses,  it  does  afford  facilities  to  a  very  large  proportion 
of  the  patrons  of  the  company.  There  is  hardly  a  street 
railroad  system  in  existence,  especially  in  communities  of 
the  size  of  Kingston,  which  has  a  population  of  26,000,  in 
which  similar  or  greater  disparity  in  earnings  on  different 
parts  of  the  railroad  would  not  appear.  It  is  at  the  same 
time  apparent  that  the  company  is  in  need  of  some  increase 
in  revenue.  The  income  account  for  twelve  months  ended 
June  80,  1920,  apportioned  between  the  Colonial  and 
Kingston  City  lines  is  as  follows : 

INCOME  ACCOUNT  FOR  12  MONTHS  ENDED  JUNE  30.  1920 

Appartianed  between  the  Colonial  and  Kino»lon  City  Linea 

KinoHon 

Paaisof                   Cohnial  Ctfy  Total 

appor1wnm9iU              dninon  dirin'on  tyttem 
Opera  ting  inoome: 

CMh  fares Actual I81.9M.96  $113,259.84  $205.21«.80 

Ticket  fares Actual 2.019.25  8.859.32  5.878.57 

Chartered  ear  eaminsB.  Actual 24.00  24.00 

Maileamincs Actual 696.00  096.00 

Total  revenue  from  trans- 
portation        $93,976.21     $117,839.16    $211,815.37 

Advertising  and  other 

privUecea Actual $318.18  $181.82  $500.00 

Inteiest  revenues Capital  employed . .  75.11  45.72  120.88 

Miscellaneous         rent 

revenues Actual 200.00     200.00 

Total  non-transportation 
revenues $693.29  $227.54  $820.83 

Railway  operatinc  reve- 
nues        $94,569.50    $118,066.70    $212,636.20 

Railway  operating  ex- 
penses   Car-milM 100.786.29        61.215.68      162,001.97 

Net  operatinc  revenue *9e,tie.79      $56,851.02      $50,634.23 

Tazca  accrued  on  «lectrie 
railroad Capital  employed . .  7.100.20         4.321.53        11.421.73 

Grossinoome U19.9Je.9F      $52,529.49      $39,212.50 

Deductions  fiom  gross  in- 
come: 

Interest  on  funded  d«.bt  Capital  employed..      $20,651.00      $12,569.19      $33,220.19 

Other  interest  dt.duo- 
tione Capital  employed. .  164.73  100.27  265.00 

Amortization  of  dis- 
count on  funded  d . bt  Capital  employed . .  2 . 027 .75  1, 284. 18  3. 261. 98 

Miscellaneous  debits...  Actual 33.75%  83.75% 

Total  deductions  fiom 
gross  income $22,843.48      $18,937.39      $36,780.87 

Net  corporate  inoome *tS9.  fSB.AT      $38,592.10        $2.431 .68 

'^Italics  denote  deflcib. 
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The  funded  debt  of  the  company  is  about  $600,000.  The 
present  rate  of  fare  is  six  cents.  Unless  the  gross  income 
can  be  increased,  even  if  we  assume  no  more  investment  than 
is  represented  by  the  bonds^  it  is  evident  that  the  company  is 
in  need  of  a  larger  revenue. 

The  abandonment  of  portions  of  the  track  which  yield 
so  large  a  proportion  of  the  gross  revenue  is,  however,  a  very 
serious  proposal  from  the  viewpoint  either  of  the  company 
or  of  the  public.  The  sitting  Commissioner  traveled  over 
the  lines  several  times  at  request  of  the  parties.  As  pointed 
out,  the  topography  of  lower  Kingston  is  peculiar,  and  the 
distances  from  the  localities  which  would  be  deprived  of 
their  immediate  facilities  to  the  Broadway  line  are  great. 
Furthermore,  the  distances  from  these  localities  to  the  busi- 
ness settlements  which  are  located  in  the  former  villages 
of  Kondout  and  Kingston,  from  different  points  on  the  line, 
ai-e  short.  The  results  of  operating  the  Broadway  line  alone 
n  light  prove  exceedingly  disappointing,  as  many  people  who 
new  ride  on  the  Colonial  division  would  undoubtediv  find 
it  preferable  to  walk  distances  of  a  mile  or  less  rather  than 
seek  their  way  to  Broadway.  At  any  rate  the  abandonment 
should  not  be  approved  except  as  a  last  resort  to  furnish 
needed  relief  to  the  company,  and  in  view  of  what  follows, 
it  is  not  necessary  for  the  Commission  now  to  commit  itself 
absolutely  as  to  whether  or  not  on  the  present  showing,  with- 
out considering  increased  rates  of  fare,  it  would  approve 
the  abandonments. 

At  the  final  hearing  it  was  stated  by  the  attorney  who  ably 
represented  the  Taxpayers  Association  that  in  his  opinion 
the  residents  of  Kingston  would  much  prefer  to  pay  a  higher 
rate  of  fare  than  to  see  any  part  of  the  road  abandoned.  It 
also  appeared  that  an  increase  of  from  six  cents  to  seven 
cents  would,  unless  there  were  a  falling  off  in  traffic,  yield 
the  company  additional  gross  income  of  about  $28,000. 
Whether  or  not  the  company  requires  as  much  additional 
gross  income  as  would  thus  be  derived  is  a  question  which 
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will  depend  upon  the  amount  of  investment  upon  which  it 
is  entitled  to  a  return  and  the  rate  of  such  return  and  other 
pertinent  facts.  It  is  neither  necessary  nor  proper  to  pass 
upon  that  question  here.  The  point  is  that  here  is  an  aye- 
nue  of  relief  which  may  be  a  complete  solution  of  the  com- 
pany's difficulties.  While  this  suggestion  was  under  dis- 
•ussion  at  the  hearing,  the  mayor  of  the  city,  who  was  pres- 
ent,  stated  that  in  his  opinion  the  majority  of  the  people 
would  prefer  to  pay  an  increased  fare  of  seven  cents  rather 
ban  to  have  the  lines  abandoned  as  proposed. 

Since  that  hearing  the  Commission  is  informed  that  the 
common  council  has  passed  a  rest)lution  to  the  effect  that 
the  city  as  represented  by  its  authorities  consents  to  an  addi- 
tional fare  of  one  cent  provided  the  Public  Service  Com- 
mission, upon  an  application  duly  made  to  it  by  the  railroad 
company  under  the  provisions  of  the  Public  Service  Com- 
missions Law,  shall  find  upon  investigation  that  the  com- 
pany is  entitled  to  such  increase.  The  Commission  is  also 
informed  by  representatives  of  the  railroad  company  that  it 
is  about  to  make  such  an  application  to  the  Commission. 

Upon  this  state  of  facts  it  seems  clearly  to  be  the  duty 
of  the  Commission  to  dispose  of  this  proceeding  by  with- 
holding its  approval  from  the  resolutions  of  abandonment, 
and  denying  the  application  for  such  approval.  In  view  of 
'he  fact,  however,  that  the  merits  of  the  application  for 
approval  have  not  been  fully  determined,  the  order  should 
provide  that  the  application  in  this  proceeding  may  be 
'•^•ncwed  after  the  disposition  of  such  application  as  may  be 
T!iade  for  an  increase  in  fare. 

An  order  should  be  entered  accordingly. 

All  concur. 
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Petition  of  Rochester  Gas  and  Electric  Corporation, 
former  Rochester  Railway  and  Light  Company,  for  annul- 
ment of  a  provision  of  an  order  of  the  former  Oommi»- 
sion  of  Gas  and  Electricity,  and  as  to  price  for  gas  fur- 
nished the  public  in  the  city  of  Rochester.  [Case  "No. 
7468.] 

1.  A  rate  for  gas  with  a  fixed  base  end  varying  automatically 
therefrom  with  the  prices  of  coal  and  oil  is  not  a  proper  rate  as  applied 
to  general  consumers. 

2.  A  service  charge  whereby  such  expenses  as  are  proportioned  to 
the  number  of  consumers  and  not  to  the  amount  of  consumption  are 
met  by  a  uniform  charge  to  each  consumer  is  just  and  equitable. 
Barhite,  Commissioner,  dissenting. 

3.  The  principle  of  the  service  charge,  the  method  of  adjusting  it, 
and  its  merits  as  compared  with  a  minimum  charge  discussed. 

4.  The  operations  of  the  Rochester  Gas  and  Electric  Corporation  con- 
sidered, and  a  service  charge  of  40  cents  per  month  for  each  consumer 
authorized,  with  a  maximum  commodity  rate  of  $1.30  per  thousand 
cubic  feet  of  gas  consumed.     Barhite,  Commissioner,  dieeenting. 

Becided  October  14,  1920. 

Appecurcmces: 

Messrs.  Harris,  Beach,  Harris  &  Matson,  attorneys  for 
Kochester  Gas  and  Electric  Corporation. 

Charles  L.  Pierce,  Esq.,  Corporation  Counsel  of  the  City 
of  Rochester;  and  numerous  citizens,  customers  of  the 
company. 

Irvine,  Commissioner: 

The  Rochester  Gas  and  Electric  Corporation  asks  permis- 
sion to  increase  its  rates  for  gas  in  the  city  of  Rochester  and 
adjoining  territory.  The  company  was  formerly  known  as 
the  Rochester  Railway  and  Light  Company,  and  in  1907  the 
Commission  of  Gas  and  Electricity  fixed  the  maximum 
price  for  gas  to  be  charged  by  it  in  the  city  of  Rochester  at 
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95  cents  per  thousand  cubic  feet  Accompanying  this  there 
has  been  a  minimum  charge  of  50  cents  per  month.  The  95 
cent  rate  applied  to  amounts  of  consumption  embracing  the 
needs  of  all  ordinary  domestic  consumers.  This  petition 
asks  that  a  service  charge  of  40  cents  per  month  be  substi- 
tuted for  the  minimum  charge,  and  that  the  commodity  rate 
be  increased  under  an  order  which  shall  permit  its  auto- 
matic adjustment  from  time  to  time  according  to  the  increase 
or  decrease  in  prices  of  coal  and  oil.  The  reason  for 
the  application  at  this  time  is  the  allegation  that  under  the 
enormously  enhanced  cost  at  present  of  materials  and  labor 
and  especially  of  coal  and  oil  the  company's  reyenues  under 
the  old  rates  are  inadequate.  Assuming  that  the  rate  was 
properly  adjusted  in  1907  it  might  almost  be  presumed  that 
it  has  now  become  inadequate,  but  imaided  by  such  pre- 
sumption the  eyidenoe  abundantly  demonstrates  the  fact. 
Before  considering  what  the  new  rates  should  be  it  is  impor- 
tant to  determine  whether  on  principle  a  rate  variable  from 
time  to  time  in  accordance  with  the  fluctuation  of  particular 
operating  costs  is  legal  or  proper  and  whether  the  service 
charge  is  a  legal  and  desirable  element  of  the  rates. 

THE  VARIABLE  RATE 

During  the  late  war  sudden  and  extreme  fluctuations  in 
the  price  of  coal  led  to  many  proposals  to  establish  rates  with 
a  standard  base  and  varying  upward  and  downward  from 
that  base  as  the  price  of  coal  should  rise  or  fall.  This  device 
appealed  particularly  to  large  consumers  of  electric  energy, 
came  to  be  known  as  the  "  coal  clause,"  and  crept  into  the 
power  rates  of  many  electrical  corporations;  and  such  rates 
are  now  in  effect.  Applied  to  such  consumers,  generally 
large  consumers,  with  officials  having  the  information  and 
experience  necessary  to  calculate  their  expenses  with  this 
clause  in  view,  such  rates  have  not  been  the  subject  of  com- 
plaint, and  it  must  be  assumed  that  they  have  operated  equit- 
ably and  to  the  satisfaction  of  the  electrical  corporations  and 
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the  coBsiimerB  as  well.  Whether  they  shoiald  be  applied  to 
the  great  mass  of  consumers  may  not  present  a  different  legal 
question,  but  certainly  presents  an  entirely  different  prob- 
lem as  to  justice  and  expediency.  Underlying  the  rate  pro- 
visions of  the  Public  Service  Commissions  Law  is  the  prin- 
ciple not  only  that  rates  shall  be  reasonable  but  that  they 
tall  be  published^  and  to  such  a  degree  stable  that  the 
( unsumer  may  know  in  advance  the  price  to  him  of  the  ser- 
\  ice  to  be  rendered.  This  may  to  some  extent  be  accom- 
plished by  the  variable  rate,  that  is  to  say,  the  period  of 
stability  may  be  such  as  to  give  the  consumer  the  price  for 
'.»ne,  two,  and  three  months  in  advance  by  basing,  for  exam- 
ple, the  rate  for  any  quarter  upon  the  experience  of  the  cor- 
j)oraticn  for  the  preceding  quarter.  This  hardly  accom- 
plishes the  purpose  of  accommodating  rates  to  rapidly  fluc- 
tuating costs.  By  the  method  suggested  the  rate  for  a  given 
(juarter  would  be  based  not  on  the  actual  costs  for  that  quar- 
ter but  on  the  costs  for  the  preceding  quarter.  In  the  long 
run  the  price  paid  by  the  consumer  would  be  the  average 
based  upon  costs  in  the  different  periods,  but  to  accomplish 
this  result  no  such  device  as  that  proposed  is  necessary. 
While  the  result  might  not  be  unjust  to  the  permanent  con- 
sumer and  would  be  more  just  than  a  varying  price  based 
vipon  estimating  future  costs,  the  very  uncertainty  would 
be  bound  to  cause  discontent  and  suspicion.  Furthermore, 
it  is  not  only  the  price  of  coal  and  oil  that  have  in  recent 
years  changed  greatly.  While  these  arc  very  important  ele- 
ments in  the  cost  of  supplying  gas,  they  are  far  from  being 
the  only  factors.  With  the  information  provided  by  the 
record  in  this  case  and  the  basis  of  rates  herein  to  be  estab- 
lished, all  that  is  desirable  in  the  proposed  scheme  can  be 
jirovided  by  fixing  at  this  time  the  rate  for  a  definite  and 
short  period  with  the  provision  that  at  the  end  of  that  T>eriocl 
the  company  may  apply  at  the  foot  of  this  order  for  an 
ir- crease,  or  the  Commission  may,  of  its  own  motion  or  on 
complaint,  reopen  the  inquiry  with  a  view  to  making  a  reduc- 
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tion.  To  facilitate  this  procedure  the  corporation  should 
II K^  with  the  CommisBion  in  such  detail  as  may  be  required 
nn  income  statement  showing  its  revenue  and  its  operating 
expenses,  including  not  only  the  cost  of  coal  and  oil  but  all 
other  expenses.  Any  readjustment  that  may  be  found  neces- 
sary can  then  be  made  expeditiously  and  according  to  the 
method  prescribed  by  the  statute  and  the  regular  practice  of 
the  Commission. 

THE  SERVICE  CHARGE 

The  service  charge  as  the  term  is  herein  used  is  a  imiform 
charge  to  all  consumers,  which  together  with  another  charge 
based  upon  the  amount  of  gas  consumed  constitutes  the  entire 
:  ate  to  be  paid.  The  service  charge  is  not  new  although  it  has 
not  as  yet  come  into  general  use.  It  is  sometimes  called  a 
readiness  to  serve  charge  and  sometimes  a  consumer's  charge. 
Its  real  nature  does  not  seem  to  be  generally  understood  by 
consumers,  and  unless  it  is  understood  it  appears  to  them  to 
Ke  a  mere  arbitrary  imposition  in  addition  to  the  regular 
price  also  paid  for  what  they  consider  the  service  supplied. 
It  differs  from  the  familiar  minimum  charge  in  that  it  is 
imposed  on  eveiy  consumer  regardless  of  the  quantity  of  gas 
used,  while  the  minimum  charge  is  practically  imposed  only 
upon  those  consumers  using  less  than  a  certain  quantity  of 
gas,  and  becomes  absorbed  in  the  meter  or  commodity  rate 
as  soon  as  that  quantity  is  reached.  It  was  intended  to  serve 
the  same  purpose  as  the  service  charge  but  only  did  so  to  a 
limited  extent  and  in  a  very  crude  manner.  Its  advent  was 
greeted  by  an  enormous  storm  of  disapproval  on  the  part  of 
consumers.  Its  injustice  was  vehemently  asserted,  and 
iK'cause  of  its  partial  and  discriminating  effect  the  attack  was 
not  without  foundation.  It  had  sufficient  reason  behind  it 
to  enable  it  to  resist  the  attack.  It  is  now  all  but  universal 
where  the  service  charge  is  not  applied,  and  it  is  an  inter- 
esting fact  that  thoee  who  now  resist  the  service  charge 
are  strenuous  advocates  of  the  minimum  charge:  some  of 
them,  probably,  merely  because  they  are  accustomed  to  it; 
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others  for  reasons  worked  out  as  applied  to  their  own  bills 
by  means  of  a  lead  pencil  and  a  pad  of  paper. 

The  (Commission  has  in  a  number  of  eases  recognized  the 
propriety  of  the  service  charge.  The  charge  was  approved 
in  the  Annual  Beport  of  the  CSommission  to  the  Legislature 
in  1920  [page  84].  Circumstances  in  this  case  require  a 
reexamination  of  the  principle  involved  and  a  dear  state- 
ment of  the  nature  and  reasons  for  the  charge  and  for  its 
adoption  in  preference  to  the  prevailing  minimum  rate.  The 
Commission  having  been  unable  to  complete  its  investigation 
for  a  final  determination  of  the  case,  and  the  urgent  need  of 
the  applicant  for  additional  revenue  demanding  immediate 
relief,  a  preliminary  order  was  made  July  1,  1920,  author- 
izing the  installation  of  the  proposed  service  charge  of  40 
cents  per  month,  and  that  rate  is  now  in  effect.  Recently 
complaints  have  been  filed  signed  by  a  large  number  of  con- 
simiers  protesting  against  this  charge  and  hearings  have  been 
accorded  the  protestants.  This  fact,  together  with  the  con- 
clusion of  CommisEPioner  Barhite,  contrary  to  that  of  the 
other  Commissioners,  justifies  and  demands  a  more  extended 
discussion  than  would  otherwise  be  warranted  in  view  of  the 
past  acts  and  determinations  of  the  Commission. 

A  moment's  consideration  must  convince  any  one  that 
every  gas  company  is  subject  to  a  very  considerable  expense 
in  the  case  of  a  person  whose  premises  are  connected  with 
the  company's  mains,  who  has  a  meter  installed,  the  valve 
open,  and  who  uses  no  gas  whatsoever.  Suppose  in  any 
community  that  no  patrons  should  in  fact  use  gas  for  a 
period  of  one  month.  The  plant  of  the  company  is  there  and 
J  ielding  no  return.  It  must  to  a  certain  extent  operate  in 
order  that  any  one  may  have  gas  if  he  tries  to  use  it.  In 
fact  the  expense  of  the  company  would  be  substantially  the 
same  as  in  normal  times  except  for  the  actual  cost  of  pro- 
ducing the  gas  that  would  ordinarily  be  consumed  during 
that  period.  To  a  degree  this  applies  to  the  case  of  a  single 
consumer  who  is,  as  the  phrase  goes,  "  connected  up,"  but 
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who  does  not  mse  gas  for  any  partdcular  period,  as,  for 
example,  if  his  house  be  dosed  during  a  summer  vacation. 
All  expenses  can  now  be  ascertained  through  the  accounts  of 
the  companies  required  to  be  kept  according  to  a  uniform  sys- 
tem prescribed  by  the  Commission  largely  for  this  purpose. 
In  this  way  costs  can  be  analyzed,  and  when  so  analyzed  it 
is  found  that  certain  thereof  vary  directly  and  proportion- 
ately with  the  number  of  consumers,  that  is  to  say,  the  cost 
to  the  corporation  of  standing  ready  to  serve  is  exactly  the 
same  whether  the  consumer  and  his  family  be  away  on  vaca- 
tion with  the  house  closed  or  whether  he  be  a  large  indus- 
trial consumer  using  many  thousand  feet  a  day.  In  addi- 
tion to  these  items  there  are  others  where  undoubtedly  a 
great  part  of  the  total  is  likewise  proportioned  to  the  num- 
ber of  consumers  and  has  no  relation  to  the  amount  of  gas 
consumed.  In  fact  the  only  item  of  expense  clearly  and 
unquestionably  dependent  upon  the  amount  of  gas  consumed 
and  not  in  any  degree  upon  the  number  of  consumers  is  the 
cost  of  producing  the  gas  and  storing  it  in  the  holder. 

It  is  elementary  that  the  corporation  is  entitled  to  a  fair 
return  on  the  value  of  its  property  used  and  useful  in  the 
public  service,  or  as  section  72  of  the  Public  Service  Com- 
missions Law  states  the  rule  "  a  reasonable  average  return 
upon  capital  actually  expended  ".  The  corporation  provides 
and  installs  meters  and  it  bears  the  expense  of  the  pipe  from 
the  main  to  the  property  line.  Here  is  an  investment  upon 
which  it  is  entitled  to  a  return  and  which  is  constant  whether 
^as  is  used  or  not  used.  Meters  must  be  inspected  and  kept 
in  repair  and  so  must  the  service  pipes.  Meters  must  be 
read  whether  gas  is  used  or  not,  accounts  must  be  kept  with 
the  individual  consumer  and  bills  must  be  rendered  and 
accounts  collected.  While  the  rendition  and  collection  of 
bills  is  not  regardless  of  whether  any  gas  is  consumed,  the 
(expense  in  nowise  relates  to  the  amount  of  the  consump- 
tion, and  it  is,  therefore,  a  charge  which  should  be  distributed 
among  the  customers  as  a  total.     Meters  and  services  depre- 
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ciate  regardless  of  the  consumption  and  the  total  deprecia- 
tion depends  upon  the  number  of  meters  and  number  of  ser- 
vices. The  size  and  extent  of  mains  is  largely  related  to  the 
number  of  oonsumerB,  and  theoreticallj,  therefore,  some  pro- 
portion of  the  return  on  this  investment  and  some  proportion 
of  the  cost  of  maintenance  and  of  depreciation  should  go  into 
the  service  charge ;  but  these  it^ns  have  also  a  direct  relation 
to  the  amount  of  gas  produced  and  used  and  in  the  al)sence 
of  any  satisfactory  basis  of  apportionment  it  is  better  to 
refer  them  entirely  to  the  commodity  cost.  The  same  is 
true  of  taxes.  We  might  extend  the  inquiry  to  other  less 
important  items  but  enough  has  l)een  said  to  illustrate  the 
principle. 

If  we  have  nothing  except  a  straight  charge  of  a  given 
amount  for  each  hundred  or  thousand  cubic  feet  of  gas  con- 
sumed, it  is  manifest  that  those  who  consume  the  gas  are 
paying  not  only  the  cost  of  supplying  them  but  they  are 
paying  the  expense  sustained  by  the  corporation  in  holding 
itself  ready  to  serve  others  connected  up  who  use  the  gas  not 
at  all  or  in  very  small  quantities.  It  should  be  of  no  con- 
cern financially  to  the  corporation  whether  it  receives  its 
revenue  in  the  form  of  a  straight  commodity  rate,  in  the 
form  of  a  commodity  rate  with  a  minimum  charge,  or  in  the 
form  of  a  commodity  rate  plus  a  service  charge.  In  any 
event  it  is  entitled  under  the  law  to  receive  sufficient  revenue 
in  the  aggregate  to  pay  all  its  operating  expenses  under 
reasonable  and  economic  management,  to  pay  its  taxes,  to 
pay  "  a  reasonable  average  return  upon  capital  actually 
"N])ended,"  and  to  make  reservations  out  of  income  for  sur- 
plus arid  contingencies  [Public  Service  Commissions  Law, 
oction  72].  This  revenue  to  which  it  is  entitled  is  a  fixed 
sum  to  be  paid  by  consumers  in  one  form  of  rate  or  another, 
and  the  question  involved  is  in  nowise  a  question  of  greater 
or  less  revenue  to  the  company  but  a  question  of  distributinj: 
the  fixed  burden  among  the  consumers  equitably  and  with- 
out discrimination.     From  what  has  already  been  said  it 
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iiiufit  be  clear  that  a  straight  conmiodity  rate  is  inequitable, 
and  if  permitted  at  all  should  be  permitted  only  under  excep- 
tional conditions  where  the  inequity  resulting  is  inconsid- 
erable. .  The  static  cost  above  referred  to  can  not^  of 
course,  be  distributed  with  absolute  justice  and  equity 
among  all.  The  man  who  uses  no  gas  but  is  connected  up 
ie  not  in  precisely  the  same  situation  as  a  man  who  uses 
one  hundred  feet  a  month,  and  neither  is  in  the  situation  of 
u  man  who  uses  one  hundred  thousand  feet  a  month.  A 
general  basis  must  be  found  which  will  result  in  a  minimum 
of  inequality.  The  question,  therefore,  resolves  itself  into 
a  consideration  as  to  which  of  the  two  remaining  rates  is 
preferable :  the  minimum  charge  or  the  service  charge.  The 
expense  to  be  paid  being  in  great  part  exactly,  and  in  the 
rest  almost  exactly,  proportioned  to  the  number  of  consum- 
ers, the  service  charge,  made  the  same  for  each  consumer,  is 
indicated  strongly  as  the  proper  rate.  The  indication  is  so 
strong  that  it  may  well  be  taken  as  controlling  unless  its 
opponents  can  in  some  way  demonstrate  the  superiority  of 
the  minimum  charge.  The  first  point  always  made  is  that 
it  is  unfair  to  the  small  consumer.  Commissioner  Barhite 
asks,  "  Is  it  just  or  reasonable  thaf  the  modest  householder 
who  requires  a  few  hundred  or  a  few  thousand  feet  per 
month  should  pay  the  same  amount  to  be  applied  to  the  gen- 
eral and  constant  expense  of  the  company  as  the  business 
mian  who  requires  hundrede  of  thousands  of  feet  in  the  same 
time  ?  "  The  answer  to  this  question  must  be  "  No  " ;  but 
the  question  involves  the  assumption  that  the  service  charge 
includes  the  entire  general  and  constant  expense  of  the 
company.  The  service  charge  should  include  only  such 
parts  of  the  expense  as  are  incurred  in  maintaining  the  ser- 
vice proper  as  distinguished  from  supplying  the  commodity, 
and  only  that  part  that  is  the  same  or  substantially  the  same 
both  for  the  modest  householder  and  the  large  business  man. 
So  stated,  the  answer  to  the  question  must  be  "Yes".  It 
is  said  the  service  charge  is  irrespective  of  the  benefit 
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received  and  has  no  relation  to  it,  and  that  a  railroad  might 
as  well  charge  a  certain  sum  irrespective  of  the  number  of 
miles  traveled.  There  is  a  distinct  benefit  received  in  hav- 
ing a  commodity  ready  to  use  if  desired,  and  if  the  patron 
desires  this  and  if  it  costs  the  corporation  money  to  satisfy 
his  desire  it  is  entitled  to  compensation.  If  a  railroad  com- 
pany kept  a  special  train  on  a  sidetrack  under  steam  ready 
to  conv^  a  party  at  any  time  and  as  often  as  desired  from 
point  to  point,  it  might  well  exact  a  very  considerable  ser- 
vice charge.  It  is  said  that  a  very  large  percentage  of  the 
consumers  are  small  users  and  yet  pay  the  greater  part  of 
the  amount  which  the  service  charge  is  intended  to  provide. 
They  pay  only  their  proportion.  They  pay  as  much  and  no 
more  than  the  large  consumer.  They  do  not  pay  the  greater 
part  unless  they  are  the  greater  number.  The  average  con- 
sumption of  gas  in  Rochester  is  2700  feet.  With  a  mini- 
mum rate  of  50  cents  and  a  commodity  rate  of  $1.45  the 
bill  of  the  average  consumer  would  be  $3.91.  With  a  ser- 
vice charge  of  40  cents  and  a  commodity  rate  of  $1.30  his 
bill  would  be  $3.91.  In  the  case  of  the  minimum  charge, 
the  small  consumer,  as  pointed  out  by  Commissioner  Kellogg 
in  the  petition  of  the  Glen  Cove  and  Sea  Cliff  Gas  Company, 
decided  herewith,  pays  the  entire  cost  of  the  service  so  far 
as  it  is  separated.  He  alone  bears  any  burden  because  the 
commodity  rate,  if  properly  imposed,  must  be  increased  to 
cover  that  portion  of  the  service  cost  not  met  by  the  very 
small  consumer  who  pays  the  minimum  bill.  The  oppo- 
nents of  the  service  charge  deduce  from  these  arguments  in 
some  manner  that  it  works  a  discrimination  against  tiie 
small  consumer,  but  every  argument  advanced  applies  with 
equal  or  greater  force  to  the  minimum  charge.  Assume  a 
commodity  rate  of  $1  a  thousand  cubic  feet  and  a  minimum 
charge  of  $1  per  month.  The  man  whose  house  is  closed  in 
the  Summer  pays  $1  and  uses  no  gas.  The  very  small  con- 
sumer, probably  a  professional  man  in  his  office,  uses,  say, 
100  feet  and  pays  $1.    Another  small  consumer  uses  900 
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feet  and  pays  $1.  Another  uses  1000  feet  and  pays  $1. 
An  industrial  consumer  uses  100,000  feet  and  pays  $100. 
No  ipart  of  the  cost  of  service  is  directly  paid  by  any  one 
who  uses  1000  feet  or  more.  The  man  on  vacation  pays 
$1  service  charge,  and  the  assumed  professional  man  in  his 
office  pays  90  cents.  The  small  consumer  thus  pays  a  special 
charge  for  the  service,  and,  because  the  commodity  rate 
is  higher  than  it  would  be  under  a  service  charge,  he  pays 
in  addition  a  part  of  the  service  cost  of  the  large  consumer. 
If  anything  further  is  necessary  to  demonstrate  the  discrimi- 
nations worked  by  the  minimum  rate,  the  following  illustra- 
tion, from  a  report  of  a  committee  of  the  Gloversville  Cham- 
ber of  Commerce,  should  be  sufficient: 

The  minimum  gas  rate  is  inequitable.  A  sample  case  cited  is  the 
best  proof.  Mr.  A.  and  Mr.  B.  are  in  the  minimum  class,  which  is 
placed,  say,  at  $1.  Mr.  A.  uses  90  cents  worth  of  gaa  a  month;  he 
pays  $1.  Mr.  B.  uses  20  cents  worth  of  gas  a  month;  he  also  pays  $1. 
If  the  interest  on  the  service  investment  to  that  residence  or  office  is 
50  cents,  the  company  sustains  a  loss  from  Mr.  A.  of  40  cents  that 
must  be  made  up  by  some  other  consumer,  while  it  has  made  a  profit 
of  30  cents  off  Mr.  B. 

A  single  objection  remains  to  be  considered,  and  that  is 
based  on  the  law.  Section  66  of  the  Transp(.rtation  Cor- 
porations Law  provides  that  no  gas  light  corporation  in  this 
State  shall  charge  or  collect  rent  on  its  gas  meters  either  in 
a  direct  or  indirect  manner.  In  BuffaJo  v.  Buffalo  Oas 
Gompcm/jf,  81  Appellate  Division  505,  it  was  held  that  a  so 
called  minimum  charge  was  shown  to  be  a  meter  rent  only 
by  evidence  that  it  varied  in  proportion  to  the  size  of  the 
meter.  It  is  only  by  a  straining  of  language  that  a  service 
charge  as  above  described,  uniform  among  all  classes  of  cus- 
tomers and  depending  upon  the  sum  of  all  the  expenses  that 
are  uniform,  could  be  distorted  into  a  rent,  diiect  or  indi- 
rect, for  the  gas  meter.  At  the  same  time,  it  is  possible 
that  a  factor  in  the  service  charge  covering  a  return  on  the 
cost  of  the  meter  and  its  depreciation  might  be  an  indirect 
rental  and  for  that  reason  should  be  eliminated  from  the 
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service  charge  although  otherwise  it  ought  properly  to  be 
included. 

THE  RATES 

It  is  first  necessary  to  determine  how  much  the  service 
charge  should  be.  The  following  table,  based  on  the  evi- 
dence as  to  the  actual  expenses  of  the  corporation,  justifies 
the  proposal  of  the  petitioner  to  make  the  charge  40  cents  a 
month : 

COMPUTATION  OF  SERVICE  CHARGE 

Meter  and  installation  work $17,683 

Work  on  consumers*  premises 23,865 

Repairs  to  meters 21 .  925 

Repairs  to   services    4 ,  385 

Commercial  expense   126, 431 

Stationery   and    printing    (90%) 8.734 

General  administration  (22.6  of  total,  proportion  of  direct  serrice 
cost  to  total  direct  expense  plus  stationery,  general  administra- 
tion,   and    amortiKation) 25,762 

Depreciation  on  services  and  installations   (3%)    34,949 

Depreciation  on  meters    (8%) 15 , 356 

Total  operating  cost,  service |279,0»0 

Uncollectible  bills 20,995 

8%  return    on    investment    in     services    and     installation,    less 

depreciation 89 ,  065 

8%  return  on  investment  in  meters,  less  depreciation 39,480 

$428,630 
$428,630 

=$5.36  annual  service  charge,   or  44.6  cents  per  month. 

80,000    (meters) 

To  remove  any  doubt  as  to  the  application  of  section  66 
of  the  Transportation  Corporations  Law,  there  should  be 
deducted  $54,836,  the  two  items  of  return  on  investment  in 
meters  and  depreciation  of  meters.  This  leaves  $373,794, 
which  divided  by  80,000,  the  number  of  meters  in  use,  indi- 
cates a  total  charge  of  a  fraction  over  $4.67  a  year,  or  38.9 
cents  a  month.  While  this  very  closely  meets  the  theory 
of  the  petitioner  it  is  not  likely  that  it  is  the  result  of  the 
Fame  calculation.  In  the  above  calculation  notl/ing  has  been 
included  for  distribution  superintendence  and  supplies, 
insurance,  accidents  and  damages,  legal  expenses  and  taxes, 
although  unquestionably  some  portion  of  these  accounts 
should  go  into  the  service  charge  if  it  were  possible  to  make 
any  reasonable  apportionment  thereof. 

There  has  been  no  complete  inventory  and  appraisement 
ci  the  property.     In  making  the  temporai*y  order  of  July 
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1st  a  value  of  $8,435,891  was  used.  This  was  the  book 
value  according  to  the  latest  figures  then  obtainable  and 
based  on  a  minimum  allowance  for  working  capital.  On 
further  evidence  with  the  capital  accounts,  fixed  and  work- 
ing, adjusted  to  January  1,  1920,  this  figure  is  $8,645,891. 
Checking  this  with  information  in  the  Commission's  records 
in  capitalization  cases,  it  is  deemed  sJife  to  accept  this  figure 
as  the  rate  base. 

Assuming  then  a  service  charge  of  40  cents  a  month,  the 
commodity  rate  may  be  arrived  at,  as  follows: 

Total  operating  expenses  first  eight  months  of  1920 11,963,023 

Coal  carbonised    $585 ,  005 

Water  gas  oil    337 .  360 

022.374 

Opwating  expenses,  excluding  residual  credit  and  coal  and  oil 

cost $1,040,640 

Reduced   to  annual  basis  12/8 $1 ,560,074 

Coal  carl>onlEed,  estimated  at  flO  a  ton 1,528,8S7 

(«aM  oil.  estimated  at  14^  a  gallon 840,000 

Estimated    additional    wages 125 ,  000 

$4,049,311 
Residnal  credit,  estimated  at  25^  per  M  cu.  ft.  made  (first 

eight  months  1920,  23.84^)    3,100,000  x  25  = 775 ,000 

$3,274,811 

Taxes,  excluding  Federal  income  tax 190,000 

Uncollectible  bills   18,000 

8%  on  $8,645,891    691,671 

Necessary  gross  revenue  for  a  "  fair  return  " $4,173,982 

Revenue    from    service    charge,    80,000    meters 

at  $4.80  per  annnm $884 ,000 

Miscellaneous  revenue   80,000 

414,000 

To  be  made  up  Irom  consumption  charge $8,759,982 

Estimated  sales,  2,945,000  M  cu.  ft.  (5%  loss  of  gas  considered)  : 

'*  945  000    ^^^^'^  average  return  per  M  cu.'  ft.  required. 

0.01  average  return  per  M  cu.  ft.  1919. 

$0.87  average  increase  in  price  of  gas  required. 
$0.9-*»    (present  maximum   price)  +  $0.37  =  $1.32,  the  maximum  price  to  be 
allowed. 

If  110  service  charge  were  to  be  allowed  the  result  would 
be  — 

$4 .  173 ,083  —  $30 ,  000  (miscellaneous  revenues)  =  $4 ,  143 , 982. 

$4,143,982       .-  .,    ^K  .    ^ 

fe  945  OOO"^  '         average  revenue  required. 

Deducting  91  cents,  the  present  average  revenue,  leaves 
49  cents  per  thousand  cubic  feet  additional  required  to  give 


636     Public  Sbbvice  Commission,  Second  District 

Vol.  9. 1920 

a  proper  revenue.  This  would  make  the  maximum  rate 
$1.45  a  thousand. 

The  above  figures  are  merely  a  summary.  An  analysis 
of  the  several  items  presented  would  only  serve  to  bewilder 
rather  than  elucidate.  The  summary  is  based  on  careful 
calculations  of  the  detailed  figures  in  evidence.  These  have 
been  checked  wherever-possible  and  it  is  confidently  believed 
that  the  results  are  correct. 

It  is  not  usual  to  fix  gas  rates  more  closely  than  in  mul- 
tiples of  5  cents  for  each  thousand  cubic  feet  With  a  ser- 
vice charge  of  40  cents  a  month  the  maximum  commodity 
rate  should  be  $1.30  a  thousand  feet.  The  company  has 
always  supplied  gas  in  large  quantitdes  to  consumers  at 
lower  rates.  These  are  availed  of  by  industrial  consumers. 
As  the  enhanced  costs  are  referable  almost  entirely  to  pro- 
duction, the  increase  should  theoretically  be  uniform  to  all 
classes  of  consumers.  As  in  the  industries  gas  competes 
with  electric  and  steam  power,  it  is  probable  that  the  large 
quantity  rates  are  based  on  competitive  factors.  These 
large  quantity  industrial  rates  have  not  heretofore  been  fixed 
by  the  Commission  and  it  is  not  desirable  that  they  should 
now  be  fixed,  but  the  increase  in  no  class  should  vary  more 
than  5  cents  from  the  general  increase  of  35  cent«  a  thou- 
sand computed  to  be  required  on  the  entire  output. 

Chairman  Hill  and  Commissioners  Kellogg  and  Van 
Namee  concur ;  Commissioner  Barhite  dissents  as  to  service 
charge,  filing  opinion. 


Babhite,  Commissioner,  dissenting  as  to  service  charge: 

This  is  a  request  by  the  Rochester  Gas  and  Electric  Cor- 
poration for  permission  to  increase  its  rates  foe  gas.  Since 
1907  the  company,  under  an  order  of  this  Commission,  has 
charged  at  the  rate  of  95  cents  per  thousand  cubic  feet,  with 
a  minimum  charge  of  50  cents  per  month.  This  application 
asks  for  a  modification  of  the  Commission's  order  in  two 
particulars,  namely,  that  a  40  cents  per  month  service  charge 
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may  be  substituted  for  the  50  cents  per  month  minimum 
charge,  and  that  the  rate  for  gas  furnished  may  be  increased, 
and  hereafter  from  time  to  time  increased  or  decreased 
dependent  upon  the  price  of  coal  and  gas  oil  used  in  the  busi- 
ness. The  Commission  held  several  hearings  u})on  the 
application  and  full  public  notice  of  these  hearings  was 
given  through  the  press  and  by  advertisements  inserted  for 
that  purpose.  Practically  no  opposition  was  made  to  the 
application  of  the  company,  and  as  it  was  apparent  from  a 
most  cursory  examination  of  its  affairs  and  from  the  knowl- 
edge in  the  possession  of  the  Commission  of  the  enormous 
increase  in  the  price  of  labor  and  materials  during  the  past 
two  or  three  years,  and  of  the  rates  allowed  to  numerous 
other  gas  companies  after  an  examination  of  their  affairs, 
which  rates  are  far  in  excess  of  those  allowed  to  the  com- 
pany interested  in  this  proceeding,  that  the  company  was  in 
immediate  need  of  and  entitled  under  the  law  to  an  increase 
in  income,  the  service  charge  of  40  cents  per  month  was 
temporarily  allowed  for  a  period  of  six  months  pending  an 
examination  of  the  affairs  of  the  company  to  determine  what 
increase  if  any  should  be  finally  allowed.  Now,  after  the 
order  made  by  the  Commission  has  been  put  into  effect,  a 
determined  opposition  to  the  service  charge  has  been  made 
and*  some  opposition  to  any  increase  in  rates  of  whatever 
nature  has  manifested  itself,  and  it  becomes  necessary  to 
examine  the  whole  subject  before  making  a  final  order. 

THE  SERVICE  CHARGE 

Whatever  may  be  said  upon  the  above  subject  refers 
exclusively  to  gas  companies.  It  would  be  outside  the  limits 
of  the  question  now  before  the  Commission  to  either  con- 
demn or  approve  of  a  service  charge  for  all  classes  of  public 
utilities. 

This  charge  is  based  upon  the  theory  and  the  fact  that  a 
company  is  at  all  times  subject  to  expense  whether  a  cus- 
tomer avails  himself  of  its  facilities  to  a  greater  or  less  extent 
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or  uses  no  gas  at  all.  The  charge  at  times  is  very  prop- 
erly termed  a  "  Heady  to  Serve  Charge  ".  If  the  expense 
to  the  customer  is  based  entirely  upon  the  amount  of  gas  used 
by  him,  then  the  income  of  the  company  will  vary  greatly 
from  month  to  month  or  from  day  to  day,  but  its  expenses, 
the  cost  of  doing  business,  will  remain  substantially  the 
same.  The  general  overhead  expenses,  the  number  of  work- 
men, the  amount  of  materials  on  hand,  must  be  such  that  the 
company  at  all  times,  at  any  moment,  is  prepared  to  fur- 
nish its  product  to  any  one  connected  with  its  mains.  The 
above  situation  may  mean  that  one  month  the  company  does 
business  at  a  fair  profit  and  the  next  month  at  a  loss. 

Is  a  charge  of  the  character  described  just  and  reasonable 
and  within  the  protection  of  the  law  ?  It  must  be  remem- 
bered that  a  gas  company,  in  fact  any  public  service  corpora- 
tion, differs  from  a  private  business,  among  other  things  in 
that  it  can  not  of  its  own  volition  choose  or  limit  the  num- 
ber of  its  customers.  It  is  provided  by  the  Transportation 
Corporations  Law  that  a  gas  corporation  must  serve  all  per- 
sons within  a  certain  distance  of  its  mains,  and  by  the  Public 
Service  Commissions  Law  that  the  Commission  may  order 
reasonable  improvements  and  extensions  of  the  works  of 
the  company.  The  State  and  not  the  company  itself  is  the 
master  of  its  activities,  and  while  the  State  may  co^npcl 
the  company  to  P])en(l  money  it  does  not  guarantee  the  com- 
pany against  loss  on  account  of  such  expenditures.  A  com- 
pany is  so  controlled  by  law  that  it  is  not  fair  nor  right  thai 
i1  should  be  compelled  at  all  times  to  be  put  to  the  expense 
of  .keeping  its  works  in  condition  to  serve  its  customers 
without  the  right  to  demand  anything  in  return.  But  is  the 
service  charge  the  right  and  legal  way  in  which  to  do  justice 
to  the  company  and  at  the  same  time  presei*ve  the  rights  of 
the  consumer  ?  The  Rochester  Gas  and  Electric  Corporation 
has  approximately  80,000  meters;  its  patrons  use  from  a 
few  hundred  or  a  few  thousand  feet  to  hundreds  of  thon- 
pands  of  feet  per  month.     In  homes  gas  is  used  solely  for 
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light,  cooking,  or  general  heating  purposes;  in  business 
establishments  it  is  used  for  light,  heating,  power,  and  in 
mechanical  or  chemical  operations.  Is  it  just  or  reasonable 
that  the  modest  householder  who  requires  a  few  hundred 
or  a  few  thousand  feet  per  month  should  pay  the  same 
amount  to  be  applied  to  the  general  and  constant  expenses  of 
the  company  as  the  business  man  who  requires  hundreds  of 
thousands  of  feet  in  the  same  time?  It  is  true  that  the 
large  user  of  gas  pays  more  in  his  consumer's  charge  than 
does  the  small  user,  but  the  service  charge  is  separate  and 
distinct  from  the  consumer's  charge.  The  latter  is  based 
upon  the  amount  of  service  rendered;  the  former  upon  a 
fixed  arbitrary  standard  irrespective  of  the  benefit  received 
and  has  no  relation  to  it.  A  railroad  under  the  same  prin- 
ciple might  charge  a  passenger  a  certain  amount  per  mile 
and  in  addition  exact  a  certain  fixed  sum  irres2)ective  of  the 
number  of  miles  traveled ;  or  in  private  business  a  storekeeper 
might  charge  for  the  amount  of  goods  purchased  and  add  to 
that  charge  a  fixed  amount  whether  the  price  of  the  goods 
is  ten  cents  or  ten  dollars.  How  long  would  a  private 
establishment  exist  if  its  sales  were  based  upon  the  method 
under  discussion :  it  would  at  once  be  said  that  such  charges 
were  unjust  and  unreasonable,  and  yet  under  the  law  the 
tost  which  must  be  applied  to  the  rates  of  a  gas  company 
is  to  determine  whether  they  are  just  and  reasonable.  A 
very  large  percentage  of  the  consumers  are  small  users  of 
gas  and  yet  they  pay  the  greater  part  of  the  amount  which 
the  service  charge  is  intended  to  provide.  To  the  small  con- 
sumer of  gas  the  service  charge  adds  a  very  considerable 
percentage  to  his  yearly  bill  for  gas;  to  the  large  consumer 
it  adds  practically  nothing  at  all. 

The  service  charge  is  clearly  discriminatory.  The  law, 
subdivision  2,  section  66  of  the  Public  Service  Commissions 
Law,  provides  "  No  gas  corporation  .  .  .  shall  directly 
or  indirectly  .  .  .  charge,  demand,  collect  or  receive 
.     .     .     a  greater  or  less  compensation  for  gas     ...     or 
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for  any  service  rendered  or  to  be  rendered  or  in  connection 
therewith.  •  .  .  than  it  charges,  demands,  collects,  or 
receives  from  any  other  person  or  corporation  for  doing  a 
like  and  contemporaneous  service  with  respect  thereto  under 
the  same  or  substantially  similar  circumstances  or  condi- 
tions'\  For  example,  the  rate  for  gas  is  $1  per  thousand 
feet ;  the  service  charge  is  50  cents  per  month ;  the  person 
who  uses  one  thousand  feet  of  gas  pays  at  the  rate  of  $1.50 
per  thousand  feet;  the  person  who  uses  two  thousand  feet 
pays  at  the  rate  of  $1.25  per  thousand  feet. 

With  the  minimum  charge  the  case  is  diiferent  This 
charge  is  absorbed  in  the  charge  for  the  amount  of  gas  used. 
It  is  simply  a  guaranty  to  the  company  of  a  certain  amount 
of  business  per  month.  All  consumers  pay  at  the  same  rate 
for  the  gas  used  or  for  the  service  rendered.  The  only 
instance  where  this  stat^nent  is  not  true  is  where  the  amount 
of  gas  used  is  so  small  as  not  to  absorb  the  minimum  charge 
at  the  regular  itate,  and  such  cases,  unless  the  minimum 
charge  is  made  unduly  large,  are  extremely  raie  and  would 
not  make  a  case  of  unjust  discrimination,  and  whether  it  is 
unjust  discrimination  the  Commission  has  power  to  deter- 
mine. [Public  Service  Commissions  Law,  section  66,  sub- 
division 5.] 

Under  the  present  rate  of  95  cents  per  thousand  feet  a 
customer  must  use  about  526  feet  of  gas  ])er  month  to 
absorb  the  minimum  service  charge  of  50  cents  so  long  in 
force.  As  the  price  of  gas  is  raised  the  amount  to  be  used  to 
absorb  the  minimum  service  charge  is  decreased.  The 
average  monthly  amount  used  by  the  customers  of  the 
Rochester  Gas  and  Electric  Corporation  is  2750  feet. 

I  am  well  aware  that  the  service  charge  against  which  my 
argument  is  aimed  has  been  allowed  by  this  Commission 
and  by  the  Commissions  of  other  States,  and  it  may  seem 
presumptuous  to  oppose  such  a  weight  of  autihority,  'but  die 
reasons  in  opposition  seem  to  outweigh  those  in  favor  of  the 
charge. 
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The  order  of  thia  CoumiissLOn  allawing  tha  service  charge 
for  a  period  of  six  moTiths  should  be  vacated  and  a  minimuxa 
charge  allowed. 

The  company  also  asks  by  supplemental  petition  for  an 
amendment  of  an  order  made  by  the  Commission  of  Gas  and 
Electricity  on  February  21,  1907,  by  which  the  TnaTrimum 
price  to  be  charged  for  gas  is  fixed  at  95  cents  per  thousand 
feet.    That  order  has  been  in  effect  until  the  present  time. 
The  company  wishes  to  establish  a  sliding  rate  or  scale 
dependent  upon  the  varying  prices  for  coal   and  gaa  oil 
which  may  exist  from  time  to  time.     The  plan   is  to 
make  a  rate  which  shall  yield  to  the  company  the  deficit 
in  net  income  necessary  for  a  fair  return  on  the  invest- 
ment   in    the    gas    department,    from    January    1,    1920, 
up   to   the  time   the  order   of  the   Commiasian  becomasi 
effective,    and  thereafter  the   increased   cost  of  coal   and 
oil   over   the  base  cost  of  those  commodities  established 
during  the  five  months  period  from  January  1,  1920,  to 
May  31,  1920,  shall  be  reflected  in  the  rate  to  be  established 
from  time  to  time.     The  adjustment  of  rates  is  to  be  made 
once  in  every  three  months.     If  at  the  end  of  any  three 
months  it  appears  that  the  average  cost  of  coal  and  oil  during 
that  period  has  been  less  than  the  established  base  rate,  then 
that  fact  will  reduce  the  rate  for  the  subsequent  three 
months  and  the  consumer  receive  lie  benefit.    The  increased 
or  decreased  income  from  residuals  sold  by  th<»  company  is 
to  be  taken  into  account  in  fixing  the  rate.    Tc  will  be  seen 
that  the  rate  for  the  future  in  each  instance  is  to  be  fixed, 
not  upon  the  future  prospective  business  of  the  company  but 
upon  the  profits  or  losses  of  the  past.    However  reasonable 
the  plan  presented  may  seem  to  be,  the  Commission  must  do 
its  work  within  the  lines  of  the  statute.     It  is  a  statutory 
body  and  only  has  such  authority  as  may  be  granted  by  the 
law  and  must  keep  within  the  limits  of  that  authority  what- 
ever may  be  the  beliefs  of  its  members.     Section  72  of  the 
Public  Service  Commissions  Law  provides  that  the  Com- 
21 
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mission  may  conduct  an  investigation  to  enable  it  to  ascer- 
tain the  facts  requisite  to  the  ezercise  of  any  power  con- 
ferred upon  it.  The  section  named  further  provides  that  the 
Commission  may  by  order  fix  the  maximum  price  of  gas  to 
be  charged  for  the  service  to  be  furnished,  and  it  is  again 
reiterated  that  the  price  fixed  by  the  Commission  shall  be 
the  maximum  price  to  be  charged  for  gas  for  the  service  to 
be  furnished  within  the  territory.  The  statute  is  based 
upon  future  results  and  not  upon  the  past.  If  the  Com- 
mission is  authorized  to  base  rates  upon  a  past  deficit  which 
arose  during  a  period  of  three  months,  it  might  base  the  rate 
upon  a  deficit  which  has  occurred  during  tho  past  three 
years.  Present  customers  should  not  be  compelled  to  pay 
for  shortages  which  have  occurred  at  a  time  when  they  may 
not  have  been  users  of  gas.  It  is  not  the  purpose  of  the 
Public  Service  Commissions  Law  to  allow  the  Commission 
to  delve  into  the  past  to  ascertain  whether  a  company  has 
received  too  great  or  too  little  return  upon  its  property; 
it  can  not  reduce  the  rate  because  it  appears  that  the  com- 
pany has  at  some  time  prior  to  the  present  received  a  larger 
return  than  is  fair  and  just,  neither  can  it  raise  the  rate 
because  in  the  past  the  return  has  been  too  small. 

In  the  present  case,  the  order  of  the  Commission  fixing 
the  rate  was  made  over  thirteen  years  ago.  It  is  fair  to 
assume  that  as  the  company  has  made  no  prior  application  to 
increase  its  rates  the  income  received  has  been  satisfactory. 
It  is  in  evidence  that  the  company  has  r^ulerly  paid  its 
dividends  until  the  present  year  when  the  great  expense  of 
conducting  business  has  made  necessary  an  application  for  a 
higher  rate.  In  fact,  the  company  in  its  petition  states  that 
the  price  of  95  cents  per  thousand  feet  fixed  by  the  order 
of  1907  was  fair  and  reasonable  and  produced  a  reasonable 
average  return  upon  the  investment  under  normal  condi- 
tions, but  that  such  price  is  no  longer  fair  and  will  not  permit 
the  company  to  maintain  the  character  of  the  service  it  has 
in  the  past  and  earn  a  fair  return  upon  its  investment.    From 
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the  company's  own  words  it  appears  that  its  loss  is  of  recent 
date.  It  may  with  propriety  be  said  that  from  the  knowl- 
edge which  this  Commission  has  of  the  affairs  of  the  comr 
pany,  derived  from  a  careful  examination  of  its  business  at 
times  when  application  has  been  made  for  different  purposes, 
and  from  the  reports  filed  at  frequent  and  regular  intervals, 
that  the  corporation  appears  during  its  existence  to  have 
been  most  efficiently  and  honestly  conducted.  But  the  prices 
of  materials  and  labor  which  have  so  enormously  increased 
during  a  recent  period  have  added  largely  to  the  cost  of 
conducting  business.  Fpr  illustration,  the  average  price 
of  coal  has  increased  from  $3,054  per  ton  in  1914  to  $6.5575 
per  ton  for  the  first  eight  months  of  1920..  In  June,  1920, 
the  average  price  of  coal  was  $9.40  per  ton,  and  for  the  first 
twenty-two  days  of  July,  $10.02  per  ton.  The  price  of  oil 
has  advanced  from  4.575  cents  per  gallon  in  1914  to  14^/^ 
cents  during  July  and  August  of  the  present  year. 

What  increase,  if  any,  should  the  company  receive  ? 

No  direct  evidence  of  the  value  of  the  company's  property 
has  been  given  in  this  proceeding,  but  a  most  careful  exami- 
nation of  the  company's  assets  made  by  this  Commission 
and  brought  down  to  a  recent  date  has  made  a  new  examina- 
tion unnecessary.  The  value  of  the  property  devoted  to  the 
gas  business  is  $8,645,891. 

The  estimated  business  of  the  company  for  the  twelve 
months  beginning  October  1,  1920,  estimated  upon  the 
actual  facts  and  figures  for  the  first  eight  months  of  the  year, 
with  such  additions  as  are  made  necessary  by  the  increased 
cost  of  labor  and  materials,  are  shown  by  {he  table  which 
follows.  Full  credit  has  not  been  given  to  the  company  in 
all  cases  for  present  prices.  The  amount  allowed  for 
income  upon  property  used  in  the  business  will  be  reduced 
by  the  amount  of  Federal  income  tax  to  be  paid  from  that 
amount.  No  allowance  has  been  made  for  that  tax.  The 
period  fixed  for  the  rate  in  the  future  should  not  exceed 
BIX  months,  so  that  at  the  end  of  that  time  ap]ilication  may 
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be  made  by  the  companj  or  by  its  customers  for  an  increase 
or  reduction  in  rate,  as  the  condition  of  Hie  business  may 
warrant     The  service  charge  should  be  abolished  and  the 
minimum  charge  formerly  in  force  should  be  reinstated. 
The  table  to  which  reference  has  been  made  is  as  follows: 

Bstimated  operatliig  expense!  12  months  beginning  October  1, 

other  than  for  coal  and  oil $1,560,974 

Bstimated  cost  of  gas  coal  at  average  price  of  1 10  per  ton. .  1,528,887 

Bstimated  cost  of  gas  oil  at  average  price  of  14#  per  gallon.  840,000 

Bstimated  additional  wages  nnder  new  contract 125,000 

$4,040,811 
Less  residual  credit  estimated  at  25^  per  M  cu.  ft. 775,000 

$3,274,311 

Taxes,  excluding  Federal  income  tax 190,000 

Uncollectible    bUla    18.000 

Total  revenue  deductions $3,482,811 

8%  on  $8,645,891 691,671 

Necessary  gross  revenue  for  a  *'  fair  return  " $4,173,982 

Miscellaneous  revenue 30,000 

To  be  made  up  from  sales  of  gas $4,143,982 

Hi^L^2^r$1.41  average  revenue  per  M  cu.  ft 

it ,  v40 ,  UUU 

0.91  approximate  average  revenue  per  M  cu.  ft.  at  present 
rates  without  service  charge. 

$0.50  necessary  increase  in  price  of  gasi 
0.95  present  maximum  price. 

$1.45  new  maximum  price. 

The  estimate  of  the  amount  of  gas  to  be  sold  during  the 
coming  year  is  based  upon  the  production  for  the  first  eight 
months  of  1920  reduced  to  a  yearly  equivalent,  with  an 
allowance  of  10  per  cent  for  increased  production  and  a 
reduction  of  5  per  cent  for  leakage  and  other  losses.  These 
percentages  are  derived  from  the  results  of  the  company's 
business  during  past  years. 

A  rate  based  upon  the  facts  stated  above  '^nll  be  fair  to 
the  customers  and  to  the  company. 
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In  the  Matter  of  the  Joint  Petition  of  the  Town  Boasd  of 
THE  Town  of  Cuba,  Allegany  county,  and  the  Boabd  of 
SupEBvisoBs  OF  THE  CouBTTT  OF  AuLEGAior,  Under  section 
91  of  the  Railroad  Law,  that  an  existing  highway  under- 
crossing  of  the  Genesee  Biver  Bailroad  (now  merged  in 
the  Erie  Railroad)  in  said  town  be  changed.  [Case  No. 
4675.] 

Orade  Crossing  Lavo:  Section  91,  Bailroad  Law,  considered  and  its 
provisions  construed: 

The  town  board  of  a  town  within  which  an  alleged  dangerous  under- 
grade crossing  exists  may  petition  for  the  elimination  or  changing  of 
such  crossing  even  though  such  crossing  is  situated  upon  a  state 
highway  and  the  State  Commission  of  Highways  refuses  to  faring  such 
petition  or  to  join  with  the  town  board  in  the  same. 

The  Public  Service  Commission*  by  virtue  of  its  position  as  the  con- 
trolling and  determining  factor  in  all  matters  relating  to  a  change  of 
grade  or  alteration  of  existing  crossings,  has  full  power  to  order  such 
alteration  and  to  determine  and  apportion  the  cost  of  such  alteration, 
under  whichever  subdivision  of  section  94  of  the  Railroad  Law  applies 
to  the  case  in  question. 

Decided  October  14,  1920. 

Appearomces: 

H,  E.  KeUer  and  W.  N.  Remvich,  Cuba,  as  attorneys  for 
petitioners. 

O,  R.  James,  50  Church  street,  New  York  city,  solicitor 
for  Erie  Railroad  Company. 

R.  L,  Turner,  50  Church  street,  New  York  city,  as  Engi- 
neer of  Grade  Crossings  of  Erie  Railroad  Compauy. 

A.  E.  Rose,  Albany,  as  Deputy  Attorney-General,  for  State 
Commission  of  Highways. 

J.  0.  DonneUy,  Albany,  as  Engineer  of  Grade  Crossings, 
State  Commission  of  Highways. 

Van  Namee,  Commdssioner: 

This  case  was  brought  before  the  Commission  on  the  joint 
petition  of  the  town  board  of  the  Town  of  Cuba,  Allegany 
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county,  and  the  board  of  supervisors  of  such  county,  for  a 
changing,  under  section  91  of  the  Railroad  Law,  of  an  exist- 
ing state  highway  under-crossing  of  the  Genesee  River  rail- 
road in  such  town. 

The  Genesee  River  railroad  has  been  absorbed  by  and  is 
now  a  part  of  the  Erie  railroad  system.  The  highway  was 
not  a  state  highway  at  the  time  the  railroad  was  constructed 
across  it  but  has  since  been  included  in  the  state  highway 
system  and  improved  with  state  funds. 

The  question  arises  as  to  the  jurisdiction  of  this  Commis- 
sion under  the  joint  petition.  This  proceeding  was  origi- 
nally commenced  in  1914  by  a  petition  from  the  town  board 
of  Cuba.  It  was  made  case  No.  3582.  On  October  27, 
1914,  by  order  of  the  Commission,  the  petition  was  dis- 
missed on  the  ground  that  the  ^'  proceeding  was  irregularly 
brought,  for  the  reason  that  it  should  have  been  instituted, 
if  at  all,  by  the  State  Commission  of  Highways  ".  Subse- 
quently, and  on  the  10th  day  of  November,  1914,  this  order 
was  amended  by  striking  out  the  words  "  by  the  State  Com- 
mission of  Highways,"  and  inserting  in  place  thereof  "  pur- 
suant to  the  provisions  of  section  91  of  the  Railroad  Law  as 
amended  by  chapter  378  of  the  laws  of  1914  ". 

According  to  the  interpretation  of  section  91  by  the  town 
board  and  the  board  of  supervisors,  the  petition  could  have 
been  brought  either  by  the  town  board  or  by  the  State  Com- 
mission of  Highways.  The  State  Commission  of  Highways 
refused  to  proceed  on  the  ground  that  no  funds  were  avail- 
able, and  this  petition  was  therefore  filed  jointly  by  the 
town  board  and  the  board  of  supervisors  on  December  8, 
1914.  The  petition  states  that  public  safety  requires  the 
alteration  and  alleges  that  a  highly  dangerous  condition 
exists.  On  account  of  the  war,  the  period  of  government 
control  of  railroads,  and  subsequently  the  lack  of  available 
funds  both  by  the  State  and  by  the  railroad,  no  hearing 
for  a  determination  of  the  merits  of  the  case  was  had  until 
September  1,  1920,  at  which  time  this  question  of  the  right 
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of  the  town  to  bring  this  petition  was  raised  both  by  the 
State  Commission  of  Highways  and  the  Erie  Railroad 
Company. 

The  Genesee  River  railroad  was  built  about  fifteen  years 
ago.  In  October,  1906,  the  Board  of  Railroad  Commis- 
sioners of  the  State  determined  under  what  was  then  section 
60,  now  section  89,  of  the  Railroad  Law  the  manner  in  which 
this  new  railroad  should  cross  existing  highways  in  the  vari- 
ous towns  through  which  it  passes,  and  as  a  result  of  this 
order  this  then  existing  town  highway  was  changed  in  loca- 
tion, a  part  of  the  existing  highway  was  abandoned,  and  a 
new  piece  constructed  in  accordance  with  the  plan.  This 
highway  was  then  a  comparatively  unimportant  one,  and  a 
new  piece  carrying  the  tracks  under  the  railroad  by  a  subway 
was  constructed  in  accordance  with  this  plan.  The  subway 
is  located  at  right-angles  to  the  railroad  which  here  runs  in  an 
easterly  and  westerly  direction.  Tho  old  highway  ran  in 
generally  the  same  direction  as  the  railroad  and  the  crossing 
was  at  a  slight  angle  and  on  a  tangent.  As  changed,  the 
road  takes  a  sharp  angle  and  enters  the  subway  running  in  a 
northerly  and  southerly  direction,  making  it  impossible  for 
persons  driving  teams,  automobiles,  and  other  conveyances, 
traveling  in  opposite  directions,  to  see  each  other  until  they 
enter  the  subway. 

This  highway  was  later  included  in  the  state  system  of 
highways  and  has  been  improved  by  state  funds  and  is  now  a 
part  of  state  highway  5174.  What  is  desired  is  to  have  that 
portion  of  the  state  highway  now  constructed  'U'hich  crosses 
by  an  under-crossing  at  right-angles  abandoned  and  a  new 
subway  and  roadway  constructed  on  approximately  the  line 
over  which  the  old  highway  ran. 

The  town  board  contended  that  even  though  this  was  a 
state  highway  it  could  bring  the  petition  for  this  change  and 
the  cost  should  be  assessed  half  on  the  railroad  and  half  on 
the  funds  of  the  State  Commission  of  Highways,  as  provided 
by  subdivision  4  of  section  94.     The  State  Commission  of 


648     Public  Sebvicb  Commibsiok,  Second  Dibtkict 

YoL  9, 1920 

Highways  and  the  railroad  company  both  oppi>sed  this  con- 
tention, holding  that  where  changes  or  alterations  to  a  state 
highway  were  involved  none  but  the  State  Commission  of 
Highways  and  the  railroad  could  bring  the  petition  in  the 
first  instance;  that  they  being  the  parties  in  interest  —  those 
who  would  have  to  pay  the  cost  of  such  change  —  were  the 
only  parties  who  could  initiate  the  proceedings. 

Under  section  91  of  the  Railroad  Law  as  amended  by 
chapter  378  of  the  laws  of  1914,  "  the  town  board  of  any 
town  or  the  board  of  supervisors  of  any  county  .  .  . 
within  which  a  .  .  .  highway  is  crossed  by  a  steam  sui^ 
face  railroad  .  .  .  above  grade  by  structures  heretofore 
constructed  .  .  •  may  bring  their  petition  in  writing  to 
the  Public  Service  Commission,  therein  alleging  that  public 
safety  requires  an  alteration  in  .  .  .  the  location  of  the 
crossing,  a  change  in  the  existing  structure  by  which  such 
crossing  is  made  .  .  . "  In  the  second  paragraph  of  section 
91  it  is  provided  that  "  where  a  .  .  .  highway  ...  in 
a  town  or  county,  which  crosses  or  is  crossed  by  a  steam  sur- 
face railroad  at  grade,  below  or  above  grade,  is  a  part  of  a 
highway  which  the  State  Commission  of  Highways  shall  have 
determined  to  construct  or  improve  as  a  state  or  county  high- 
way, such  Commission  of  Highways  may  bring  a  petition 
containing  any  of  the  allegations  above  specified  and  praying 
for  a  like  order  ". 

The  first  paragraph  allows  the  petition  on  the  ground  of 
public  safety  and  as  to  existing  highways  without  a  distinc- 
tion as  to  whether  they  are  constructed  or  improved  by  state 
funds  or  not;  the  second  because  the  State  Commission  of 
Highways  has  determined  to  construct  or  improve  a  highway 
and  then  obviously  only  as  to  the  roads  which  it  has  deter- 
mined to  construct  or  improve.  This  distinction  is  important. 

These  two  paragraphs  show  an  intention  to  distinguish 
between  roads  in  a  town  or  county,  not  a  part  of  the  roads 
improved  or  constructed  as  a  state  or  county  highway.  Where 
the  road  to  be  improved  is  not  a  state  or  county  highway, 
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the  town  board  may  bring  the  petition  and  the  State  Com- 
mission of  Highways  has  no  authority  either  to  bring  or  to 
join  in  it.  It  would  hardly  be  reasonable  to  suppose  that 
the  State  Commission  of  Hi^ways  could  intervene  in  the 
improvement  of  a  road  in  a  town  or  county  over  which  it  had 
no  control  unless  the  road  is  made  a  part  of  the  improved 
state  and  county  highway  system.  Therefore,  the  first  para- 
graph of  section  91  specifies  those  bodies  and  those  only 
which  are  authorized  to  bring  such  a  petition,  and  then  only 
because  existing  conditions  will  be  improved  on  the  ground 
of  public  safety. 

The  second  paragraph  specifies  that  where  the  road  to  be 
imj>roved  or  changed  is  a  part  of  a  state  highway  the  petition 
may  be  brought  by  the  State  Commission  of  Highways. 
That  is,  it  enlarges  the  number  of  those  who  may  bring  the 
petition  in  certain  cases.  If  "  may  "  were  "  shall  "  there 
would  be  no  question  but  that  the  State  Commission  of  High- 
ways would  be  the  only  body  having  the  right  to  bring  the 
I)etition  where  changes  of  state  highways  were  intended. 
Then  the  direction  would  be  mandatory  and  the  State  Com- 
mission of  Highways  must  bring  the  petition.  But  the  word 
is  "  may,"  signifying  a  discretion.  If  the  State  Commission 
of  Highways  does  not  choose  to  act  and  the  public  safety  is 
involved,  who  may? 

The  first  portion  of  section  91  does  not  except  state  high- 
ways in  any  way  from  those  which  town  buards  may  on 
account  of  '^  public  safety  "  petition  to  have  improved.  It 
says  "  the  town  board  of  any  town  .  .  .  within  which  a 
street,  avenue,  highway  or  road  crosses  or  is  crossed  by  a 
steam  railroad  "  may  petition.  This  is  inclusive  of  all  high- 
ways, whether  improved  by  the  State  or  not.  This  must 
have  been  the  intention  of  the  Legislature  But  to  provide 
for  the  work  being  done  in  the  improvement  of  the  highways 
by  the  State  an  additional  paragraph  was  added  by  which  the 
Highway  Comanission  was  given  the  power  itself  to  petiti<m 
for  changes  on  a  road  which  it  intended  to  improve  or  had 
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improved.  This  was  optional  with  the  department  and  could 
not  take  away  the  right  of  the  local  authorities  to  petition  for 
a  change  of  the  highway  on  the  ground  of  public  safety. 

The  history  of  this  section  clearly  shows  the  intention. 
Section  62  of  the  Aailroad  Law,  as  added  by  chapter  754  of 
the  laws  of  1897,  contained  the  first  paragraph  specified 
above.  Minor  am^idments  were  made  by  chapter  520  of  the 
laws  of  1898,  and  by  chapter  359  of  the  laws  of  1890,  but  it 
was  not  until  the  amendment  of  chapter  153  of  the  laws  of 

1909  that  the  second  paragraph  relating  to  the  permissive 
right  of  the  State  Commission  of  Highways  to  petition  in 
certain  cases  was  addedL  By  chapter  378  of  the  laws  of 
1914,  section  62  became  section  91,  and  so  continues  at 
present.  Thus  originally  the  State  Commission  of  Highways 
had  no  power  under  section  91,  and  when  power  was  given  it 
the  power  was  not  exclusive  power  for  no  words  appear  show- 
ing an  intention  to  limit  the  powers  already  conferred  upon 
the  local  municipal  authorities. 

Surely  then  it  could  not  have  been  the  intention  of  the 
L^slature  to  prohibit  any  but  the  State  Commission  of 
Highways  from  petitioning  for  changes  which  involved  a 
state  highway ;  otherwise  the  Legislature  would  have  inserted 
words  giving  the  exclusive  right  and  also  have  limited  the 
Public  Service  Commission  itself  in  its  power  imder  section 
95  of  the  Railroad  Law  to  order  changes  in  the  absence  of  an 
application  or  petition  therefor  and  when  m  its  opinion 
public  safety  requires  it. 

The  Railroad  Law  as  originally  enacted  by  chapter  565  of 
the  laws  of  1890  became  chapter  39  of  the  General  Laws. 
With  amendments  made  up  to  that  time  but  without  substan- 
tial change,  it  became,  in  1910,  chapter  481  of  the  laws  of 

1910  and  chapter  49  of  the  Consolidated  Laws.  The  Public 
Service  Commissions  Law  on  the  same  day  became  chapter 
480  of  the  laws  of  19-10  and  chapter  48  of  the  Consolidated 
Laws.  The  two  acts  are  to  be  construed  together  and  consti- 
tute one  harmonious  system  applicable  to  the  subjects  to 
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«rhich  both  relate.      {People  v.  P.  8.  C.  170  A.  D.  607; 
affirmed  by  memo.  218  N.  Y.  643.) 

The  Commission  holds  it  is  not  the  intention  of  the  State 
to  prohibit  this  town  from  moving  to  eliminate  a  dangerous 
crossing  nor  this  Commission  to  order  such  elimination,  and 
the  changing  of  an  existing  highway  even  though  a  state 
highway,  in  the  absence  of  a  petition  from  the  State  Com- 
mission of  Highways.  The  Public  Service  Commission,  by 
virtue  of  its  position  as  the  controlling  and  determining  fac- 
tor in  all  matters  relating  to  a  change  of  grade  or  alteration 
of  existing  crossings,  has  full  power  to  order  such  alteration 
or  changing  and  to  determine  and  apportion  the  cost  of  such 
alteration  under  whichever  subdivision  of  section  94  applies 
to  the  case  in  question.  (People  ex  rel.  Town  of  Scwrsdale 
V.  Public  Service  Commission,  173  A.  D.  164;  and  220 
N.  Y.  1.) 

Therefore,  it  would  seem  in  the  present  instance  that  this 
petition  may  be  brought  by  the  State  Commission  of  High- 
ways, it  being  the  alteration  of  a  state  highway,  but  failing 
in  such  action  on  the  part  of  the  State  Commission  of  High- 
ways, the  town  board  has  a  right  to  petition  for  such  altera- 
tion en  the  ground  of  public  safety;  and  if  after  a  hearing 
the  Commission  finds  that  such  alteration  and  changing  is  in 
the  interest  of  public  safety,  the  cost  should  then  be  borne 
under  the  provisions  of  subdivision  4  of  section  94,  and  the 
fact  that  the  State  Commission  of  Highways  has  no  funds 
available  for  such  purpose  does  not  prohibit  this  Commission 
from  determining  the  necessity  of  such  change.  (Report  of 
the  Attorney-General  [1904]  248.) 

As  one-half  of  the  expense  is  borne  by  the  railroad, 
whether  the  cost  is  divided  under  subdivision  3  or  subdi- 
vision 4  of  section  94,  its  position  is  not  changed  nor  its 
liability  increased  by  this  decision.  As  it  is  a  party  in 
interest  in  any  proceeding  under  section  91,  it  may  itself 
bring  the  petition  to  the  Public  Service  Commission  under 
the  same  conditions  which  allows  either  the  State  Commis- 
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eioix  of  Highways  or  the  local  authoritieB  to  bring  a  proceed- 
ing. The  joining  of  the  board  of  supervisors  in  this  petition 
is  surplnsage.  They  could  not  haye  brought  the  petition  in 
the  first  instance  as  the  Town  of  Cuba  and  not  the  County 
of  Allegany  is  the  municipal  corporation  within  which  the 
crossing  is  situated.  (People  ex  reL  Town  of  Scarsdale  v. 
Pvhlic  Service  Commission,  220  N.  Y.  1.)  The  Commis- 
sion therefore  determines  that  the  State  Commission  of 
Highways,  not  having  exercised  its  undoubted  authority  to 
bring  about  the  changing  of  this  crossing,  this  town  board 
had  authority,  under  section  91,  to  bring  such  petition,  and 
that  further  hearing  should  be  held  to  determine  whether 
public  safety  requires  this  proposed  alteration  and  changing. 
If  after  such  hearing  the  Commission  decides  this  to  be  the 
fact,  the  costs  shoidd  be  borne  under  the  provisions  of  sub- 
division 4  of  section  94. 

Therefore,  the -motion  to  dismiss  the  petition  for  lack  of 
jurisdiction  must  be  denied  and  a  time  set  for  a  further 
hearing  as  to  tho  necessity  of  such  proposed  changes. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Rbsiiusnts  or  FsJEBPOBTy 
L.  I.^  against  [N'assatt  aitd  Suffolz:  LxGETiisro  Compakt 
as  to  insufficient  pressure  of  gas.     [Case  Ko.  7702.] 

In  the  Matter  of  -die  Complaint  of  Bocicvii^s  Csnter 
BusTDTEss  Men's  Assooiation  aitd  Cttstomsbs  in  thx 
Village  ov  Bockvu^lb  Centxb  against  ITassait  and 
SfUTvoLK  Lighting  Company  as  to  insufficient  pressure 
of  gas.     [Case  No.  7749.] 

La  the  Matter  of  the  Complaint  of  Ambboss  Jensen  of  the 
incorporated  village  of  RockviUe  Center,  L.  L,  against 
Nassait  and  Suffolk  Lighting  Company  as  to  insuffi- 
cient pressure  of  gas.     [Case  No.  7776.] 

In  the  Matter  of  the  Complaint  of  the  Tbustbbs  of  the 
Village  of  Rockville  Centee^  L.  L,  against  Nassau 
AND  Suffolk  Lighting  Company  as  to  insufficient  pres- 
sure of  gas.     [Case  No.  7790.] 

Decided  October  14,  1020. 

Appearances: 

Walter  B.  Stout,  278  South  Long  Beach  avenue^  Freepart, 
repiresenting  complainants  in  case  No.  770!2. 

Mrs.  C.  B.  Stoughton,  Mrs.  D.  D.  MaHin,  and  Mrs.  W. 
B.  Staui,  South  Long  Seach  avenue,  iPreeport,  in  person. 

Framcis  0.  Hooley,  EockviUe  Center,  as  attorney  for  c(»n- 
plainants  in  cases  Nos.  7749,  7776,  and  7790. 

Bobert  W.  Nix,  281  Washington  street,  New  York  city, 
and  Ambrose  Jensen,  Kockville  Center,  complainant,  is^ 
person. 

Henry  Ma4:DonaM,  85  Liberty  street.  New  Tork  city,  as 
attorney  for  respondent. 

Oeorge  MacDonaid,  as  President  of  respondent,  149 
Broadway,  New  Tork  city. 

Bashitb,  CammissUmer: 

This  is  an  application  by  the  complainants  in  eftch  of  the 
four  cases  noted  above,  for  relief  on  account  of  the  insuffi- 


654     Public  Seevice  Commission,  Seconit  Disteict 

Vol.  9, 1920 

cient  pressure  of  gas  furnished  by  the  defendant  companj. 
The  situation  as  disclosed  by  the  evidence  of  the  complainants 
is  a  dangerous  one.  The  gas  may  be  lighted  and  in  a  short 
time  the  pressure  drops  to  such  a  point  that  the  flame  ceases, 
and  then  the  pressure  returns  and  the  gas  pours  out  of  the 
open  burner  into  the  room.  Even  when  the  flame  does  not 
become  extinct  there  is  so  little  heat  that  it  is  impossible  to 
cook  food.  One  hotel  keeper  whose  place  of  business  is  in 
Rockville  Center  testified  that  during  the  past  Summer  he 
was  obliged  to  send  guests  away  because  he  was  unable  to 
prepare  the  necessary  meals.  It  appears  that  insufiBcient 
preasure  of  gas  is  a  condition  which  has  prevailed  to  some 
extent  for  over  a  year,  but  it  has  grown  worse,  \mtil  the 
customers  of  the  company  have  sought  relief.  The  company 
admits  the  poor  pressure  and  explains  that  the  trouble  arises 
from  the  fact  that  the  locality  is  growing  rapidly  in  the  num- 
ber of  customers  seeking  service  from  the  company  and  that 
its  facilities  have  not  been  sufficient  to  take  care  of  the  load 
during  peak  hours.  In  other  words,  certain  pipes  are  not 
large  enough  to  carry  the  required  amount  of  gas.  There 
is  also  the  suggestion  that  salt  water  may  have  leaked  into 
the  pipes  and  interfered  with  the  flow  of  the  gas.  Although 
the  Commission  a  short  time  ago  made  an  order  allowing  the 
company  to  issue  additional  bonds,  and  in  that  order  pro- 
vided that  a  very  substantial  amount  should  be  used  for  lay- 
ing new  mains,  the  company  states  that  the  main  required  to 
correct  the  difficulty  under  discussion  was  not  taken  into  con- 
sideration in  the  order.  The  main  was  not  mentioned  in  the 
application  for  the  order. 

Only  one  conclusion  can  be  drawn:  the  present  situation 
must  be  corrected.  Either  larger  or  additional  pipes  must  be 
laid ;  or  if  the  trouble  is  in  any  degree  caused  by  the  presence 
of  water,  then  the  water  must  be  removed  and  steps  taken 
to  prevent  further  trouble  from  that  source.  Danger  from 
explosion  and  to  the  health  and  lives  of  residents  of  Free- 
port  and  Rockville  Center  from  causes  which  can  be  remedied 
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must  not  be  allowed  to  continue.    The  company  knows  well 
what  changes,  improvements,  or  additions  are  required ;  to  it 
will  be  left  the  solution,  but  satisfactory  results  must  be 
reached. 
All  concur. 
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Petition  of  Asthub  J.  House  under  ehapter  667,  laws  of 
1915,  aiid  ckapter  807,  laws  of  1919,  for  a  oerdficate  of 
public  oonvenienoe  and  xkecesaitj  for  the  operation  of  a 
stage  route  by  auto  buses  in  the  city  of  Watertown  and  the 
incorporated  viUage  of  Adam^  Jefferson  county,  as  a  part 
of  a  route  to  Pulaski.     [Case  No.  7814.] 

Auto  Bu8  Line:  Certificate  granted  for  operation  of  auto  bus  line 
between  Watertown,  Adams,  and  Pulaski. 

Ewpvration  of  Certificate  of  Oommiasion:  The  Commission  could  and 
now  can  limit  the  time  for  which  certificates  are  issued  to  co5rdinate 
with  the  termination  of  local  consents. 

Regulation  of  Timetable  and  Rates  of  Fare:  The  CommlBBion  has 
power  over  auto  bus  lines  as  common  carriers  to  regulate  their  time- 
tables and  rates  of  fares,  and  if  after  regulation  by  the  Commissicxi 
these  are  not  maintained  as  ordered,  the  Commission  may  revoke  its 
certificate  allowing  such  operation. 

Decided  October  26,  1020. 

Hearing  at  Watertown,  October  8  and  9,  1920. 

Appearaaices: 

Thomas  Bvms,  139  Arsenal  street,  Watertown,  as  attorney 
for  petitioner;  Arthtcr  J.  House,  Watertown,  who  also 
appears  in  person. 

N,  F.  Breen,  Watertown,  as  attorney  for  the  Village  of 
Adams. 

Carlisle  &  Brovm  (by  Henry  M.  Brown),  311  Sherman 
Building,  Watertown,  as  attorneys,  and  Fred  B.  Pitcher, 
Watertown,  of  counsel,  for  Albert  F.  Warner,  in  opposition. 

Van  Nambb,  Commissioner: 

Arthur  J.  House  fQed  a  petition  asking  for  a  certificate  of 
convenience  and  necessity  for  the  operation  of  an  auto  bus 
route  between  the  city  of  Watertown  and  the  villages  of 
Adams  and  Pulaski.  The  distance  from  Watertown  to  Pulaski 
is  approximately  thirty-three  miles,  and  Adams  is  about  half 
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way  between  the  two  points.  On  the  hearing  at  Watertown 
held  October  8  and  9,  1920,  the  granting  of  the  certificate 
was  vigorously  opposed  by  Albert  F.  Warner,  but  was  urged 
by  counsel  representing  the  Village  of  Adams. 

For  a  number  of  years  lines  of  auto  bused  have  operated 
between  Watertown  and  Adams  and  Pulaaki,  but  until  the 
Summer  of  1920  no  village  or  town  on  the  route  in  question 
had  placed  itself  under  the  provisions  of  chapter  307  of  the 
laws  of  1919.  On  August  Ist  a  resolution  previously 
adopted  by  the  board  of  trustees  of  the  Village  of  Adams 
placing  itself  under  the  provisions  of  the  law  took  effect, 
and  on  August  9th  the  board  gave  consent  to  the  petitioner 
for  his  desired  operation,  and  on  August  l&th  gave  consent 
also  to  Albert  F.  Warner  for  operation  over  the  same  route. 

The  consents  to  House  and  to  Warner  were  both  for  a 
period  of  five  years  from  August  1,  1920.  Both  the  peti- 
tioner and  Warner  have  the  consent  of  the  City  of  Water- 
town  for  operation  over  the  same  streets  in  the  city  as  a 
part  of  this  route  granted  May  3,  1920,  for  a  period  of  five 
years  from  April  1,  1920.  Warner's  application  to  the  Com- 
mifision  for  a  certificate  was  filed  a  short  time  before  that  of 
House,  and  Warner  received  his  certificate  of  convenience 
and  necessity  on  August  24th. 

House  opposed  the  granting  of  Warner's  application  as 
vigorously  as  Warner  now  opposes  House.  Both  have  com- 
plied with  the  requirements  and  regulations  impoeted  in  the 
consent  from  the  City  of  Watertown  and  the  Village  of 
Adams.  Therefore,  both  are  before  this  Commission  prac- 
tically at  the  same  time,  and  stand  identically  the  same  as 
far  as  any  rights,  consents,  or  franchises  granted  in  1920 
for  futuie  operation  are  concerned.  But  both  claim  legal 
rights  or  at  least  equities,  because  of  former  certificates 
granted  for  operation  over  the  same  route,  granted  to  them 
or  transferred  by  other  holders  to  them.  Several  certificates 
have  already  been  granted  by  the  Commission  for  operation 
over  the  whole  or  part  of  this  proposed  route. 
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One  Elbert  H.  Wiley,  in  case  No.  5621,  obtained  a  cer- 
tificate from  the  Commission  for  operation  over  this  route 
on  the  19th  day  of  September,  1916.  The  certificate  con- 
tained the  words  ^'  and  is  not  assignable  without  the  con- 
sent of  the  Commu9sion".  It  was  also  '^granted  subject 
to  all  the  terms  and  conditions  of  the  consent  hereinabove 
mentioned,"  meaning  the  consent  of  the  City  of  Watertown. 
The  resolution  of  the  city  council  limited  the  period  of  opera- 
tion for  two  years  from  January  1,  1916.  Later,  and  on 
August  21,  1918,  Wiley  was  given  a  new  permit  from  the 
city  for  the  same  route  good  until  January  1,  1920.  Wiley 
claims  to  have  operated,  with  the  exception  of  a  short  period, 
until  December  30,  1919,  when  by  assignment  [Exhibit  No. 
6]  he  attempted  to  transfer  to  Albert  J.  House,  the  peti- 
tioner, his  interest  in  the  consent,  a  permit  from  the  City  of 
Watertown,  and  the  certifioate  of  convenience  and  necessity 
of  the  Commission.  As  his  original  consent  from  the  city 
expired  December  31,  1918,  and  as  the  certificate  of  the 
Commission  granted  September  19,  1916,  was  granted  sub- 
ject to  all  the  terms  and  conditions  of  the  consent  of  the 
city,  and  as  this  certificate  was  never  renewed,  it  would 
seem  that  he  was  operating  without  a  certificate  from  the 
Commission  on  December  30,  1919,  and  had  no  right  or  title 
to  transfer.  No  application  was  ever  made  to  transfer  the 
certificate  of  the  Commission  to  Arthur  J.  House,  and  even 
if  such  certificate  did  not  expire  with  the  time  limit  of  the 
original  consent  from  the  City  of  Watertown,  that  is,  on 
December  31,  1917,  still  Wiley  could  not  have  transferred 
any  rights  to  House  in  December,  1919,  without  the  consent 
of  the  Commission.  It  would  therefore  seem  that  any 
operation  by  Wiley  during  the  years  1918  and  1919  was  with- 
out certificate  from  this  Commission  and  that  he  had  no 
rights  of  operation  to  transfer  to  the  petitioner. 

Warner's  claims  rest  on  two  contentions.  In  case  No. 
5959  Albert  F.  Warner  received  from  the  Commission  a 
certificate  of  convenience  and  necessity  on  the  26th  day  of 
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April,  1917,  baaed  upon  a  consent  from  the  City  of  Wateiv 
town  for  the  operation  over  the  route  in  question,  granted 
December  5,  1916,  for  a  term  of  two  years  from  January  1, 
1916.  The  petitioner  claimed  no  other  bus  line  ran  at  that 
time  over  this  route.  This  certificate  was  never  renewed 
until  the  application  of  Warner  in  the  Spring  of  1920 
on  which  he  has  already  received  a  certificate  in  case  No. 
7646.  It  would  seem,  therefore,  that  whatever  rightsr  War- 
ner had  under  this  consent  expired  December  31,  1917. 
Warner  also  claims  rights  under  the  Wiley  consent,  and 
certificate  in  case  No.  5621  discussed  above,  by  virtue  of  a 
transfer  from  Wiley  to  one  George  W.  Ives  about  Septem- 
ber, 1918,  and  under  which  a  city  license  for  1918  for  the 
operation  of  this  line  was  issfued  to  said  Ives  on  September 
2,  1918,  and  later  sold  by  Ives  to  Warner,  as  evidence  of 
which  a. check  [Exhibit  No.  11]  from  Warner  to  Ives  dated 
May  2,  1919,  for  $25  was  introduced.  Ives  claimed  that  he 
bought  from  Wiley  whatever  rights  he  had  to  the  line,  and 
understood  he  was  selling  them  to  Warner.  But  whatever 
wast  sold  was  at  most  a  transfer  of  the  consent  from  the  City 
of  Watertown  for  operation  to  and  including  December  31, 
1919,  and  did  not  affect  the  certificate  of  the  Commission, 
for  no  transfer  was  ever  applied  for  from  Wiley  to  Ives  or 
from  Ives  to  Warner. 

It  must,  therefore,  be  held  that  the  certificate  granted  to 
Mr.  Wiley  in  case  No.  5621  expired  in  accordance  wili  its 
terms  on  December  31,  1917,  and  Mr.  Warner's  certificate 
in  case  No.  5959  expired  December  31,  1917.  Neither  has 
been  legally  transferred  or  renewed,  and  this  applicant  stands 
before  the  Commission  on  exactly  the  same  conditions  as 
stood  Mr.  Warner  whose  certificate  was  granted  August  24, 
1920. 

Certificatefs  granted  by  the  Commission  in  these  matters 
have  never  contained  a  clause  limiting  operation  under  the 
certificate  to  the  time  set  forth  in  the  consents  of  the  local 
authorities,  and  the  petitioner  should  not  be  penalized  for 
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not  applying  for  a  renewal  of  the  Wiley  certificate  in  1918 
or  1919,  but  it  must  be  held  that  the  Commission  could,  and 
now  oan,  limit  the  time  for  which  guch  certificates  are  issued 
to  coordinate  with  the  termination  of  local  consents.  This 
is  a  regulatory  statute,  and  any  necessary  regulation  to  make 
it  effective  may  be  imposed  by  the  Commission.  The  Com- 
mijssion  has  in  previous  cases  regulated  the  timetables  of 
competing  routes,  the  number  of  lines  allowed  over  a  certain 
route,  and  other  items  of  operation.  The  certificate  of  title 
Commission  is  dependent  upon  and  can  only  issue  after  the 
consent  for  the  operation  is  granted  by  the  local  authorities. 
These  prescribe  the  streets  over  which  the  route  may  run 
in  the  city,  village,  or  town,  and  if  not  containing  a  tims 
limit  are  revocable  at  any  time  by  the  local  authorities. 
When  by  operation  of  time  or  revocation  by  special  act  the 
local  permit  fails,  the  certificate  of  convenience  and  neceB- 
sity  does  not  authorize  or  allow  operation  over  that  par- 
ticular portion  of  the  route.  If  the  certificate  does  not 
become  void  upon  the  happening  of  such  an  event  it  ia  bob- 
pended,  and  upon  the  holder  at  some  future  time,  it  may  be 
a  period  of  years,  again  obtaining  the  necessary  local  con- 
sent he  proceeds  without  notice  of  any  kind  to  the  Com- 
mission again  to  operate  the  route,  and  with  what  result? 
The  necessity  for  the  operation  over  a  certain  route  might  be 
clear  in  the  year  1920,  but  conditions  might  00  change  by 
the  year  1925  that  the  operation  would  not  be  neoessaiy  or 
convenient  but  might  be  even  detrimental  to  the  public.  If, 
therefore,  it  is  to  be  construed  that  no  time  limit  exists  as 
to  the  certificate  issued  by  the  Commission  and  that  it  can 
not  be  revoked,  a  condition  might  grow  up  throughout  the 
State  by  which  the  highways  would  be  cumbered  by  vehicles 
operating  under  consents  of  the  Commission  and  under  con- 
ditions which  would  lead  the  Commission  to  revoke  its 
certificates  had  it  the  power. 

As    an   example,    a   case   now   before   the    Commission 
[case  Xo.  7858]  might  be  cited.     In  this  ease  it  is  shown 
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that  five  certificates  have  been  issued  for  operation  between 
the  city  of  Kingston  and  the  village  of  Saugerties,  a  distance 
of  about  twelve  miles,  over  what  is  known  as  the  Kings  Boad* 
At  the  present  time  but  two  lines  are  operating;  the  other 
three  are  dormant.  Two  lines  appear  sufficient  to  accom- 
modate the  public  dem>and.  Suppose  at  the  end  of  five  years 
one  or  all  of  the  holders  of  dormant  certificates  succeed  in 
obtaining  the  necessary  local  consents.  With  that  number 
in  operation  none  of  them  could  operate  at  a  profit  and  th(? 
Commission  would  be  helpless  to  protect  the  public  in  the 
good  and  sufficient  service  it  had  been  receiving  or  to  protect 
the  holders  of  certificates  who  had  continued  operating.  This 
condition  would  work  greatly  to  the  deffcriment  of  the  public. 
Section  26  of  the  Transportation  Corporations  Law  clearly 
bases  the  certificate  issued  by  the  Commission  upon  the  con- 
sent of  the  municipal  authorities.  The  Commission  can  only 
act  after  such  consent  has  been  obtained.  Where  the  consent 
of  the  city  or  village  named  certain  streets  the  Commission 
has  no  power  to  aUow  the  operation  over  other  streets,  nor 
would  it  seem  that  the  Commission  had  the  right  to  grant  a 
certificate  for  an  operation  over  the  streets  for  a  time  longer 
than  that  allowed  by  the  city.  If  it  should  be  held  that  the 
certificate  of  the  Commission  is  unlimited  in  time  and  irrev- 
ocable, the  condition  would  soon  exist  on  many  routes  in 
the  State  where  rights  have  been  granted  and  operation  has 
ceased  but  which  are  liable  to  be  revived  again  under  con- 
ditions far  different  than  those  which  existed  when  the  Com- 
mission granted  the  original  certificate.  No  harm  can  be 
done  by  thus  limiting  the  provisions  of  the  certificate  issued 
by  the  Oonmiission,  for  all  of  these  consents  from  the  munici- 
palities contain  provisions  allowing  their  revocation  by  the 
local  authorities  either  at  will  or  for  certain  reasons,  nnCi 
the  large  majority  of  them  contain  a  definite  time  when  the 
certificate  itself  expires  without  action  by  the  local  authori- 
ties.   It  would  seem,  therefore,  clearly  in  the  interests  of  the 
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public  for  the  Commission  to  adopt  the  policy  above  outlined 
and  limit  the  term  of  the  certificates  granted  by  it. 

Xow  let  us  turn  to  the  question  as  to  whether  two  lines 
of  auto  buses  between  Watertown,  Adams,  and  Pulaski  are 
necessary.  The  route  is  through  a  populous  and.  thickly 
settled  country.  The  passenger  train  service  of  the  Ontario 
division  of  the  New  York  Central,  the  only  railroad  serving 
these  points,  is  not  frequent.  The  railroad  itself  does  not 
object  to  the  granting  of  either  the  Warner  or  House  peti- 
tions. Adams  had  a  population  in  1916  of  1571,  and 
from  it  radiate  roads  leading  to  several  prosperous  hamlets. 
Pulaski  had  a  population  in  1915  of  1860.  Both  of  these 
places  have  increased  since  that  time.  From  1916  to  date 
there  have  always  been  two,  and  sometimes  three,  auto  bus 
lines  operating  along  this  route.  (  See  application  of  Clarence 
M.  Knight  in  case  No.  7090.) 

Both  the  City  of  Watertown  and  the  Village  of  Adams 
must  by  granting  their  consents  to  such  operations  be  favor- 
able to  granting  the  certificates.  Indeed  the  attorney  for 
the  Village  of  Adams  appeared  formally  to  request  the  Com- 
mission to  grant  the  application  in  this  case.  Evidence  was 
introduced  showing  that  the  operation  of  two  bus  lines  is 
profitable.  Much  evidence  was  introduced  and  more  was 
offered  to  show  that  neither  this  applicant  nor  Albert  F. 
Warner  were  proper  persons  to  conduct  an  auto  bus  line. 
The  case  was  bitterly  fought,  and  it  is  apparent  that  an  irri- 
tating condition  exists. 

Neither  House  nor  Warner  is  operating  upon  a  regular 
schedule  at  the  present  time.  Both  seem  intent  upon  destroy- 
ing the  business  of  the  other.  In  the  meantime  the  public 
suflFers.  The  Commission  must  undertake  to  arrange  a  fair 
schedule  for  both  these  lines,  and  upon  the  granting  of  this 
certificate  to  the  applicant  both  he  and  Warner  should  be 
requested  to  submit  for  approval  a  proposed  schedule.  The 
Commission  should  by  order  fix  the  schedule  for  each. 
Public  convenience  and  necessity  are  served  by  the  main- 
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tenance  of  r^ular  schedules  of  operation,  and  if  these  are 
not  maintain^  the  certificate  granted  to  this  applicant  and 
to  Albert  F.  Warner  should  be  revoked.  The  same  reason- 
ing applies  to  rates  of  fare  which  should  also  be  fixed  or 
approved  by  the  Commission. 

The  Commission  can  not  attempt  at  the  present  time  to  go 
so  far  into  the  detail  and  regulation  of  the  operation  of  auto 
bus  routes  as  it  does  into  those  of  steam  and  electric  rail- 
roads, but  the  lines  are  ^^ common  carriers"  as  defined  by 
the  Public  Service  Commissions  Law  [section  25,  Transport 
tation  Corporations  Law],  and  section  49  of  the  Public 
Service  Commissions  Law  covers  regulation  of  timetables. 
Other  sections  of  the  law  give  the  Commission  the  right  to 
fix  a  just  and  reasonable  rate  of  fare. 

Complaints  as  to  the  manners  and  lack  of  courtesy  of 
employees  might  well  be  regulated  by  the  local  authorities 
who  have  sufficient  power  both  under  the  terms  of  the  con- 
sents and  their  general  police  powers  to  suppress  disorderly 
conduct.  If  the  parties  in  interest  do  not  abide  by  reason- 
able regulations  and  provide  competent  and  courteous 
employees,  the  local  authorities  should  revoke  their  consents 
and  so  end  the  condition. 

The  Commission,  after  due  and  careful  consideration  of 
the  evidence,  determines  that  this  applicant  should  receive 
the  certificate  requested,  but  that  in  addition  to  the  usual 
restrictions  and  the  prohibition  against  transfers  without 
consent,  clauses  should  be  included  providing  for  the  sub- 
mdssion  and  regulation  of  timetables  and  rates  of  fare,  and 
for  the  termination  of  the  certificate  upon  the  expiration 
or  withdrawal  of  local  consents  as  above  indicated. 

An  order  will  be  entered  accordingly. 

All  concur. 
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Amended  and  Supplemental  Complaint  under  sections  71  and 
72f  Public  Service  Commissions  Law,  of  Isaac  K.  Bbbest 
AS  Mayor  of  Watebtown  against  Nobtherit  Xsw  York 
Uthjties,  Inc.^  as  to  rates  for  gas,  and  its  heat  units; 
and  as  to  rates  charged  for  electricity.     [Case  N"o.  6132.] 

Valuation;  Betwm;  Aoorued  Amortisation  of  Capital:  Wbere  a  fimd 
18  accrued  from  annual  charges  to  operating  expense  to  coTer  theoretical 
depreciation  of  plant  and  equipment  and  other  amortization  of  capital, 
the  moneys  in  such  fund  not  being  set  aside  in  a  sinking  fund  but 
the  moneys  therein  being  put  to  use  in  the  immediate  corporate  pur- 
poses of  the  corporation,  the  balance  in  such  account  will  be  deducted 
from  the  fixed  capital  in  arriving  at  a  determination  of  the  amount 
upon  which  the  return  should  be  calculated. 

VcUitation:  Where  evidence  of  actual  investment  is  clear  and  satLj- 
factory^  it  will  be  adopted  as  a  rate  base,  giving  to  evidence  of  repro- 
duction cost  only  the  weight  of  confirming  the  correctness  of  the  clear 
evidence  of  actual  cost. 

Operating  Earpenses;  Insurance  on  Lives  of  Officers:  Premiums 
paid  for  insurance  on  lives  of  officers  for  the  benefit  of  the  corporation 
are  not  properly  chargeable  to  operating  expense  as  against  the  public, 
but  should  be  charged  to  surplus  instead. 

Operating  Eoppenses,  General  and  Misoellaneous :  While  to  a  very 
large  extent  the  policy  of  the  utility  as  to  whether  or  not  salaries 
shall  be  liberal  or  otherwise  and  the  proportion  of  the  earnings  which 
shall  be  devoted  to  various  departments  of  the  business  must  be  left 
to  the  judgment  of  the  directors  of  the  corporation,  which  judgment 
may  not  be  supplanted  by  that  of  the  Commission,  the  Commission 
having  found  in  this  case  that  the  commercial,  general,  and  miscel- 
laneous expenses  of  this  company  were  excessive  as  compared  with  other 
like  utilities  in  the  same  general  territory,  took  such  excess  into 
accoimt  in  determining  the  reasonable  (grating  expenses. 

Decided  October  28,  1920. 

Appearances: 

Isaac  R,  Breen,  Mayor,  and  Harold  L.  Hooker,  City 
Attorney,  for  the  City  of  Watertown. 

Hughes,  Rounds,  Schurman  &  D wight  (by  R.  E.  Dwight), 
96  Broadway,  New  York  city,  and  Delos  M.  Cosgrove,  Water- 
town,  for  respondent. 
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Hill,  Chdirman: 

The  amended  and  supplemental  complaint  herein,  bear- 
ing date  October  15,  1918,  alleges  that  the  then  effective 
rates  charged  by  the  respondent,  both  for  gas  and  electricity, 
to  consumers  in  the  city  of  Watertown,  are  excessive,  and 
thiat  the  quality  and  calorific  value  of  the  gas  is  below  the 
requirements  of  the  prescribed  rules  and  regalations  relative 
to  the  heating  power  standard  for  gas  as  approved  by  the 
Public  Service  Commission,  Second  District. 

The  gas  rate  schedule  so  complained  of,  which  became 
effective  January  31,  1918,  runs  as  follows: 

Lighting f  Fud  and  Povxr  ireQidar  nutert)  Service  Clastifieation  No.  1. 

For  first    5,000  cubic  feet  per  month,  $1.75  per  thousand. 

For  next    5,000  cubic  feet  per  month,  1.70  per  thousand. 

For  next    5,000  cubic  feet  per  month,  1.65  per  thousand. 

For  next    5,000  cubic  feet  per  montht  1.60  per  thousand. 

For  next    5,000  cubic  feet  per  month,  1.50  per  thousand. 

For  next  25,000  cubic  feet  per  month,  1.40  per  thousand. 

For  next  25,000  cubic  feet  per  month,  1,30  per  thousand. 

All  over    75,000  cubic  feet  D<«r  month,  1.20  per  thousand. 

No  discount  to  be  allowed  on  the  above  stated  rates  for  prompt  payment  of  bills. 

In  connection  with  the  above  a  minimum  charge  of  fifty  (50)  centa  per  month  i&  to  be 
made  for  "  readiness  to  serve  "  when  gas  consumed  in  any  month  amounts  to  less  than 
fifty  (50)  cents  at  the  regular  rate. 

Subsequently,  in  May,  1920,  the  company  filed  a  schedule 
which  became  effective  June  15th  increasing  the  price  of 
gas  to  $2.30  per  M  cubic  feet  for  all  consumers,  and  upon 
its  petition  bearing  date  May  1,  1920,  this  case,  which  had 
been  submitted  but  not  determined,  was  re-opened  for  the 
purpose  of  considering  the  reasonableness  of  such  proposed 
increase,  and  further  hearings  were  accordingly  had. 

The  electric  rates  are  still  under  consideration,  and  the 
order  now  to  be  entered  will  dispose  only  of  the  gas  rates. 

REQUIKED  RETURN 

In  order  to  ascertain  the  required  return  it  is  necessary  to 
consider,  among  other  things,  the  capital  actually  expended 
and  the  amount  necessarily  invested  by  the  company  in  the 
gas  department  in  the  way  of  working  capital  and  materials 
and  supplies  required  to  be  kept  on  hand  in  the  prosecution 
of  the  business.  A  large  volnme  of  testimony  was  given 
upon  this  subject,  including  a  computation  by  Haskins  and 
Sells,  expert  accountants,  based  upon  calculations  made  from 
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the  books,  records,  and  accoiints  of  the  company  and  its 
predecessors;  an  appraisal  based  on  reproduction  values  as 
of  the  year  1914,  made  by  Jones  and  Hazel,  expert  account- 
ants, and  also  an  appraisal  and  computation  made  by  Boy 
Hussebnan. 

Haskins  and  Sells,  and  Jones  and  Hazel  were  experts 
produced  by  the  corporation,  while  Hussebnan  was  the 
expert  produced  by  the  Citjr  of  Watertown. 

Haskins  and  8eU^  Valuation: 

Mr.  C.  E.  Scoville,  the  expert  who  made  this  calculation, 
deduced  from  the  books  of  the  company  as  presenting  the 
amount  of  investment  in  the  gas  department  at  December 
81,  1917,  the  sum  of  $739,744.89.  This  included  an  item  of 
unamortized  debt  discount  and  expense  $44,017.32,  and  sus- 
pense for  renewals  and  replacements  $56,767.94.  The  Comr 
mission  does  not  recognize  either  of  these  items  as  a  proper 
element  of  invested  capital.  It  needs  no  discussion  to 
demonstrate  that  unamortized  debt  discount  forms  no  part 
of  invested  capital;  and  it  appears  from  the  records  of  the 
Commission  that  the  suspense  account  for  renewals  and 
replacements  was  mel^ly  a  temporary  account  which  the 
Commission  directed  to  be  set  up  to  be  amortized,  not  out 
of  operating  expenses  but  out  of  earnings  (order  February 
29,  1912,  case  No.  2293). 

These  items  should  therefore  be  deducted;  and  there 
should  also  be  deducted  the  proportion  of  the  company's 
reserve  for  accrued  amortization  of  capital  applicable  to  the 
gas  department,  amounting  to  $121,543.63.  To  bring  the 
account  down  to  December  31,  1919,  certain,  net  additions 
to  fixed  capital  should  be  added.  These  additions  are  deduced 
from  the  annual  reports  for  the  years  1918  and  1919,  total- 
ing $29,511.91.  There  should  also  be  an  allowance  for  work- 
ing capital  and  supplies:  this  we  have  fixed  at  $80,000. 
The  ground  upon  which  this  sum  has  been  determined,  and 
the  reasons  for  deducting  the  reserve,  are  separately  stated 
farther  on  in  the  opinion. 
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Jones  and  Hazel: 

The  reproduction  appraisal  made  by  Jones  and  Hazel, 
based^  as  they  represent,  on  1914  prices,  but  made  as  of 
October  1,  1917,  shows  a  valuation  of  $l,238,4:j54.81. 

Adding  to  this  the  additions  made  since  the  date  of  the 
appraisal,  and  deducting  the  proportion  of  the  accrued 
amortization  of  capital  applicable  to  the  gas  department  as 
above  mentioned,  would  reach  an  investment  h&  of  December 
31,  1919,  of  $1,159,684.99 ;  and  when  to  this  is  added  an 
allowance  of  $80,000  for  working  capital  we  will  have 
arrived  at  the  investment  as  of  December  31,  1919,  according 
to  this  witness,  of  $1,239,684.99. 

Husselvfian: 

The  witness  Husselman  computed  a  rate  base  as  of 
December  31,  1917,  based  on  his  personal  appraisal  of  the 
gas  property,  and  also  based  upon  a  computation  showing 
investment,  additions  and  withdrawals,  depreciation  and 
return  on  investment,  covering  the  years  1911  to  1917  inclu- 
sive. In  this  computation  the  witness  charged  against  the 
property  each  year  a  sum  representing  estimated  actual 
depreciation.  After  adding  to  the  average  value  of  the 
depreciable  property  an  amount  to  represent  working  capital, 
the  witness  allowed  a  return  on  the  total  capital  at  the  rate 
of  6  per  cent  and  accumulated  the  surplus  or  deficit  of  earn- 
ings on  that  basis  to  the  capital  account.  Proceeding  in  this 
way  the  witness  reached  a  rate  base  or  sum  upon  which  the 
return  should  be  computed  as  of  December  31,  1'917,  amount- 
ing to  $569,030.30,  which  included  an  allowance  of  $32,152 
for  working  capital.  To  this  wo  have  added  $29,511.91, 
representing  net  additions  since  the  date  named  to  and  includ- 
ing December  31,^1919. 

Inasmuch  as  the  estimated  actual  depreciation  was 
deducted  in  reaching  this  valuation,  the  account  for  the 
amortization  of  capital  should  not  be  deducted  from  the 
total,  and  if  this  method  of  computing  fixed  capital  is  to  be 
used,  we  think  an  8  per  cent  basis  of  earnings  would  be  at 
least  fully  as  fair  as  the  6  per  cent  which  was  adopted  by  the 
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witness.  The  substitution  of  8  per  cent  for  6  per  cent  in 
tliis  calculation  would  add  to  the  valuation  the  sum  of 
$70,608. 

The  working  capital  allowed  by  the  witness  is  mnefa 
smaller  than  seems  fair  to  the  Commission.  The  treatment 
of  working  capital  under  a  separate  heading  justifies  the 
claim  of  the  company,  as  testified  to  by  its  secretary,  for 
$80,000  to  cover  this  item.  Adjusting  Hussehnan's  figures 
to  the  modifications  thus  suggested  we  get  a  valuation  as  of 
December  31,  1919,  of  $727,344.01,  while  by  adhering  to 
his  6  per  cent  basis  of  earnings  we  get  as  of  December  31, 
1919,  $656,836.01. 

WORKING  CAPITAL 

The  reported  operating  revenues  of  the  gas  department 
for  the  year  ended  December  31,  1919,  amounted  to 
$246,787.20.  As  the  customers  have  the  use  of  the  gas  for 
one  month  before  the  bills  are  rendered,  and  as  it  usoally 
requires  another  month  before  all  the  collections  are  received, 
it  is  believed  that  the  company  requires  an  amount  equal  to 
two  months,  or  one-sixth,  of  its  operating  revenues  to  pro- 
vide the  necessary  working  capital.  Upon  that  theory  one- 
sixth  of  the  reported  operating  revenues  for  the  year  1919 
would  amount  to  $41,131.20.  As  the  proportion  of  the  gas 
property  to  the  entire  property  of  the  company,  excluding 
general  fixed  capital,  is  reported  to  be  14.48  per  cent,  and  as 
the  reported  amount  of  materials  and  supplies  as  of  December 
31,  1919,  was  $317,181.82,  by  applying  that  ratio  to  the 
total  of  materials  and  supplies  we  have  $45,927.92,  making 
a  total  on  the  above  basis  of  $87,059.12. 

In  the  most  recent  capitalization  case,  the  Commission's 
division  of  capitalization  fixed  upon  $80,000  to  represent 
this  item,  which  was  accepted  by  the  company,  and  we  will 
adopt  it  for  this  case  also. 

TREATMENT   OF   THE   "RESERVE   FOR  ACMDRUED   AMORTIZA- 
TION OF  CAPITAI/'' 

The  respondent  claims  that  this  item  should  not  be  deducted 
from  the  fixed  capital  account  in  arriving  at  the  investment 
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of  the  company  in  properly  devoted  to  the  public  service, 
and  cites  the  decision  of  this  Cammission  in  FvJirmami  v. 
Buffalo  Oenerai  Electric  Co.,  Ill  P.  S.  C.  2nd  D.  p.  65«, 
in  support  of  such  claim.  A  careful  reading  of  the  elaborate 
treatment  given  the  question  by  Chairman  Stevens  in  that 
proceeding  seems  to  disclose  a  clear  distinction  between  the 
two  cases.  In  the  Piihrmann  case  the  amortization  accruals 
were  carried  into  a  fund  [see  pp.  725-6]  so  arranged  that 
the  aggr^ate  of  such  accruals  should  at  the  expiration  of 
the  company^s  franchise  in  1932  equal  the  amount  of  the 
company^s  capital  stock  and  outstanding  debt  at  that  time 
in  excess  of  the  then  value  of  its  tangible  property.  The 
theory  of  the  fund  was  that  at  the  expiration  of  the  com- 
pany's right  to  occupy  the  streets  and  perform  its  corporate 
functions  therein  the  fund  should  enable  the  company  to 
close  its  business  without  loss.  The  Commission  held  [pp. 
725-6]  that  under  these  circumstances  the  accruals  should 
be  treated  as  being  invested  on  the  sinking  fund  theory. 

In  the  instant  case  the  amortization  fund  has  not  beai 
created  on  the  sinking  fund  theory,  but  the  accruals  have 
been  charged  to  operating  expenses  and  credited  to  an  account 
known  as  "Accrued  Amortization  of  Capital "  prescribed  by 
the  Commission  in  substantially  the  following  terms : 

Credit  to  this  account  such  amounts  as  are  charged  from  time  to 
time  to  operating  expenses  or  other  accounts  to  cover  depreciation 
of  plant  and  equipment  and  other  amortization  of  capitaL  When 
any  capital  is  retired  from  service  the  original  money  cost  thereof  .  .  . 
less  salvage  shall  ...  be  charged  to  this  accoimt.  The  amount 
originally  entered  or  contained  in  the  charges  to  any  capital  account 
in  respect  of  such  capital  so  going  out  of  s^rvioe  shall  be  credited  to 
such  capital  account.  .    .   . 

The  fund  so  created  is  in  the  nature  of  a  trust  fund  which 
is  provided  for  renewals  and  replacements  of  fixed  capital 
and  drawn  on  for  those  purposes  as  the  actual  renewals  and 
replacements  become  necessary.  The  accruals  are  made  on 
the  basis  of  the  theoretical  depreciation,  while  the  disburse- 
ments are  or  should  be  made  to  meet  the  actual  replacement 
costs  as  and  when  tiie  depreciation  becomes  realized.     The 
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fund  is  contributed  by  the  public  in  the  rates  for  that  pur- 
pose. The  theory  is  that  eventually  it  will  exactly  equal  the 
depreciation  and  obsolescence  in  the  depreciable  property. 
The  accruals  to  the  fund  necessarily  precede  the  actual 
replacements,  however,  and  as  a  result  there  is  found  to  exist 
a  running  balance  in  this  account  representing  money  which 
has  been  contributed  by  the  public  in  the  way  of  rates.  In 
practice  this  balance  is  "  borrowed "  from  the  fund  and 
devoted  to  immediate  corporate  purposes  such  as  working 
capital  and  the  acquisition  of  new  property.  The  reserve 
account  thus  becomes  a  mere  accounting  figure.  The  fund 
itself  is  put  to  use  and  becomes  for  practical  purposes  the 
equivalent  of  active  capital  which  otherwise  must  needs  be 
raised  by  note  or  security  issues  and  upon  which  a  return 
is  allowed.  Sinking  funds  can  not  properly  be  thus  mingled 
with  the  general  funds  of  the  company,  but  the  money  itself 
must  be  set  apart  or  invested  and  the  accrued  interest  or 
earnings  of  the  fund,  being  necessary  to  round  out  the  amount 
required  at  the  end  of  the  period,  can  not  be  charged  against 
the  corporation  as  a  part  of  its  corporate  inccnne.  It  is  upon 
these  considerations  that  the  Commission  has  adopted  the 
rule  of  deducting  the  amount  of  the  balance  in  the  amortiza- 
tion or  depreciation  account  from  the  fixed  capital  in  arriv- 
ing at  a  basis  for  the  fixing  of  rates,  where  the  facts  are  as 
found  in  this  case. 

INVESTMENT  AS  SHOWN  BY  THE  COMPANY'S  BOOKS 

This  case  is  peculiar  in  that  in  the  year  1908,  in  a 
capitalization  proceeding,  the  valuation  of  the  company's  gas 
plant  waJSf  in  a  contested  case  determined  by  the  Appellate 
Division  of  the  Third  Department  to  be  the  sum  of  $610,000. 
(Matter  of  Application  of  Watertovm  Oas  Light  Compaaiy, 
127  A.  D.  462.)  We  thus  have  as  a  starting  point  for  the 
ascertainment  of  the  investment  in  the  gas  department  of  this 
company  a  judicial  decision  of  comparatively  recent  date. 
While  this  determination  was  made  in  a  capitalization  pro- 
ceeding, it  was  based  by  the  court  solely  upon  a  finding  of 
the  actual  cost  of  the  property.     Both  the  Commission  and 
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the  City  of  Watertown  were  parties  to  that  proceeding,  and 
it  would  seem  that  the  decision  is  res  jvdicata  and  binding 
upon  the  parties  thereto  as  to  the  actual  cost  at  that  time. 
It  should  be  explained  that  the  Watertown  Gas  Light  Com- 
pany, which  was  a  parly  to  that  proceeding,  is  the  prede- 
cessor of  the  respondent,  Northern  New  York  Utilities,  Inc. 

The  Commission  in  its  treatment  of  the  books  and 
accounts  of  the  company  ever  since  that  time  has  built  upon 
that  foundation,  so  that  assuming  the  books  to  have  been 
correctly  kept  in  the  interim  the  books  themselves  would 
seem  to  form  the  best  basis  for  a  determination  of  the  amount 
upon  which  the  return  should  be  computed  in  this  case. 

The  accounts  of  the  company  have  been  the  subject  of 
frequent  adjustment  and  correction  by  the  Commission  since 
the  date  referred  to,  and  all  of  such  corrections  and  adjust- 
ments which  have  been  made  from  time  to  time  have  been 
accepted  by  the  company  and  been  incorporated  into  the 
accounts  themselves.  All  fixed  capital  accretions  have  been 
arrived  at  as  to  amount  in  compliance  with  the  Commission's 
Uniform  System  of  Accounts,  under  which  all  costs  of 
materials  and  labor  are  required  to  be  entered  at  actual 
figures. 

According  to  the  books  and  accounts  of  the  company  so 
referred  to,  the  fixed  capital  as  of  December  31,   1919, 

was $692,465.27 

This  did  not  include,  however,  an  item  of 
general  fixed  capital,  being  14.48  per  cent  of 
the  general  fixed  capital  of  the  company, 
amounting  to    16,693 .  17 

This  gives  a  total  of $709,158.44 

Deducting  therefrom  the  reserve  for  accrued 
amortization  of  capital 121,543 .  63 


leaves   the   fixed    capital    applicable   to   gas 

department  at  December  31,  1919 $587,614. 81 
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Adding  to  this  sum  the  allowance  for  working 
capital  at  which  the  Commission  has  arrived, 
namely $80,000.00 

gives  an  amount  upon  which  to  compute  a 

return  as  of  December  31,  1919 $667,614.81 

The  five  computations  are,  therefore,  as  follows: 

1 

Hoikina  and  SdU 
Rospondent's  Exhibit  No.  3 

Capital  invented  Dec.  31.  1917 $733, 744 .  89 

Adjustment  by  Commisaioti: 

Leu 

Unamortized  debt  discount  and  expense $44 ,  017 .  32 

Suroense  for  renewals  and  replacements 56 .  767 .94 

100.785.26 

$638.9.59.63 

Additions  1918 10.095.02 

Additions  1919 19.416.S9 

(From  Company's  Annual  Reports  to  P.  S.  C.) 
Amount  addea  for  eeneral  fixed  capital  for  years  191S,  1919 10,446.10 

$678,917.64 

Keserve  for  accrued  amortisation  of  capital 121 ,  543 .63 

Depreciated  value  at  Dec.  31.  1919 $557.374 .01 

AUowance  for  working  capital 80.000.00 

Amount  upon  which  to  compute  return $637 ,  374 .01 

2 

Jonrn  and  nm"! 

Reproduced  yaluo  as  of  Oct   1.  1917.  based  on  1914  prict^ $1 .23o.4o4.Sl 

^ee  p.  33,  respondent's  last  brief) 
Adjuetmmt  by  ComnUeaion: 

Additions  1917  (Oct.  1-Dec.  31)  estimated 2,S15.S0 

Additions  1918 10.095.02 

Additions  1919 \  . .  rJ.415.J<',» 

Amount  added  for  general  fixed  capital  for  years  1018-1919 10.446.10 

$1,291,228.62 
Leee 

Reserve  for  accrued  amortisation  of  capital 121 ,  543. 63 

»1. 169.684,9$ 
Allowance  for  working  capital 80.000.00 

Amount  upon  which  to  compute  return $1 ,  239 ,  684 .99 

S 

Roy  Hueedman,  t. 

Exhibit  No.  6 

Rate  base  Dec.  31,  1917 $669,030.00 

Adjustwient  by  Commiaaion: 

Additions  1918 $10,096.02 

Additions  1919 19.416.89 

29.511  9! 

Amount  added  for  Reneral  fixed  capiUl  for  years  1918b  1919 10,446. 10 

Additional  allowance  for  working  capital 47,848.00 

Amount  upon  which  to  compute  return $666,836.01 
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4 
Roy  Hundman,  i. 

Exhibit  No.  6 

Rate  baae  Dec.  31.  1917 $569,030.00 

Adju9tmenl  by  Commution: 
Computing  the  aasumed  nte  <^  return  at  8%  instead  of  6%  inereaeee  the 

amount  of  return  by 70.608.00 

Additions  1918 $10,096.02 

Additions  1919 19.416.80 

29.611.91 

Amount  added  for  general  6zed  capital  for  years  1918,  1919 10,446 .  10 

Additional  allowance  for  working  capital: 

Commission $80,000.00 

Huseelman 32, 152.00 

47.848.00 

Amount  upon  which  to  compute  return $727,844.01 

5 

Fixed  capital  Dec.  31.  1919 $092,465.27 

General  capital: 

Organisation $02,788.69 

purely  electric 47.887.96 


$44,846.68 
General  equipment 7o!438.69 

$115,284.32 
Gas  proportion  baaed  on  ratio  that  total  of  gas  fixed  capital  bears  to  total  of 
all  fixed  camtal.  leas  general  fixed  capital: 
$692,465.27 

"=14 .  48% 

$4,779,469.12 
Amount  added  for  general  fixed  capital  from  organisation  of  company  to 
Dec.  31,  1919.  based  on  14.48%  of  $115.284.32 16.69».17 

$709,158.44 
Lets 
Reserve  for  accrued  amortisation  erf  capital 121.543.68 

Fixed  capital,  less  depredation  applicable  to  gas  department  at  Deo.  31* 

1919 $587,614.81 

Allowance  for  working  capital 80.000.00 

Amount  upon  which  to  compute  return $667,614.81 

It  will  be  seen  that  the  rate  base  derived  from  the  books 
and  accounts  of  the  company  is  very  slightly  in  excess  of 
Husselman's  figure  on  his  6  per  cent  basis  of  return  when 
corrected  with  the  allowance  of  $80,000  for  working  capital 
instead  of  the  $32,152  which  he  allowed,  and  considerably 
lower  than  his  estimate  when  adjusted  to  an  8  per  cent 
return.  It  is  also  somewhat  in  excess  of  the  Haskins  and 
Sells'  computation,  although  far  below  the  result  reached 
on  the  basis  of  Jones  and  Hazel's  appraisal.  This  large, 
variation  may  be  readily  explained  by  the  fact  that  Jones 
and  Hazel  adopted  1914  prices  for  properly  which  was 
bought  many  years  prior  to  that  date. 
22 
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Under  the  circiimstanoes  it  seems  clearly  proper  to  adopt 
the  investment  as  shown  by  the  books  and  accounts  of  the 
company.  This  amounts  to  $667^614.81  as  of  December  31, 
19 IQ*.  We  have  no  evidence  showing  the  accretions  to  fixed 
capital  since  that  date.  It  would  seem  proper  to  adopt  a 
figure  which  would  represent  the  average  investment  for  the 
year  1920,  and  assuming  the  additions  for  the  year  1920  to 
correspond  with  those  of  1919  ($19,416.89),  and  accepting 
half  of  that  amount  for  the  average,  would  give  us  approxi- 
mately $10,000,  and  a  total  of  $677,614.81.  This  sum  we 
adopt  as  actual  investment  to  a  reasonable  return  upon  which 
the  company  is  entitled. 

This  determination  involves  the  rejection  of  reproduction 
figures  as  presented  by  Jones  and  Hazel  in  favor  of  actual 
historical  investment  based  upon  cost  as  the  controlling 
figures.  Jones  and  Hazel's  figures  are  what  would  naturally 
be  expected  by  way  of  contrast  between  actual  investment 
and  reproduction  cost.  It  appears  also  in  the  record  that  if 
reproduction  figures  of  the  present  date  were  to  be  adopted 
they  would  be  at  least  50  per  cent  higher.  This  Commisr 
sion  has  frequently  discfussed  the  weight  which  evidence  of 
reproduction  value  should  justly  be  given  in  rate  cases.  We 
will  not  discuss  the  question  here.  In  this  case  where  the 
evidence  of  actual  cost  or  investment  is  clear  and  satisfactory 
we  will  adopt  it,  giving  to  the  evidence  of  reproduction  cost 
only  the  weight  of  confirming  the  correctness  of  the  cletr 
evidence  of  actual  cost. 

criticism  of  operating  expenses 

Insurwncc  on  Lives  of  Officers  for  Benefit  of  Gorporation: 

Counsel  for  the  city  criticise  a  charge  to  operating 
expenses  allocated  to  the  gas  department  at  $3719.96,  which 
represents  a  portion  of  the  cost  of  insuring  for  the  benefit 
of  the  corporation  the  lives  of  the  president  and  general 
manager  of  the  company.  Objection  is  made  that  this  is 
not  a  necessary  or  proper  element  in  the  expenses  of  opera- 
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tion.  It  is  not  merely  a  question  of  tlie  wisdom  of  the  policy 
adopted  by  the  board  of  directors.  Ko  doubt  from  the  point 
of  view  of  the  stockholders  this  might  be  a  prudent  and 
farsighted  measure.  It  does  not  follow,  however,  that  for 
the  purpose  of  ascertaining  expenses  of  operation  and  thus 
arriving  at  the  return  on  its  capital  which  the  company  is 
receiving  or  entitled  to  receive  from  the  public,  such  a  charge 
should  be  included.  Ordinary  fire  losses  constitute  an 
ascertainable  loss  of  capital  to  replace  which  the  insurance 
money  would  be  at  once  definitely  devoted.  The  loss 
attributable  to  the  death  of  an  officer  could  not  be  thus 
definitely  measured,  and  it  is  by  no  means  certain  that  the 
insurance  money  would  be  needed  or  used  to  offset  such  loss. 
In  no  event  would  the  money  realized  from  such  a  source 
find  its  way  into  the  operating  revenues.  It  would  naturally 
have  the  effect  of  increasing  the  surplus  and  become  available 
for  an  extra  dividend.  As  concerns  the  public,  it  would 
seem  enough  to  say  that  if  through  the  loss  of  an  excep- 
tionally able  officer  fixed  charges  and  operating  costs  increase 
it  will  be  the  duty  of  a  regulating  commission  to  allow  rate 
increases  to  meet  the  legitimate  needs  of  the  corporation  as 
they  arise.  For  these  reasons  we  think  the  item  of  life 
insurance  can  not  properly  be  included  in  expenses  of  opera- 
tion, but  should  be  charged  to  surplus  instead. 

Commercial,  Miscellaneous,  and  Oeneral  Expenses: 

Another  item  which  has  been  sharply  criticised  on  the 
ground  that  it  is  excessive  is  the  total  of  the  commercial, 
general,  and  miscellaneoas  expense,  amounting  for  the  year 
19'19  to  $59,763.91,  or  $0.4826  per  M  cubic  feet  sold.  The 
challenge  of  the  reasonableness  of  this  figure  was  based  upon 
a  comparison  with  the  corresponding  figure  appearing  in  the 
operating  expenses  of  several  other  manufactured  gas  com- 
panies in  the  State  of  New  York.  The  relative  figures  in 
the  companies  so  compared  are  much  lower,  ranging  from 
$0.3097  down  to  $0.1603. 

The  salary  of  the  president  was  $12,000  up  to  the  year 
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1919,  when  it  was  increased  to  $18,000 ;  that  of  the  general 
manager  is  $10,000;  and  the  smaller  salaries  also  seem 
liberal.  At  the  same  time  it  would  appear  that  the  list  as  a 
whole  is  consistent  in  itself;  there  are  no  officers  paid  for  the 
performance  of  nominal  duties,  and  it  does  not  appear  that 
any  salaries  are  paid  as  a  cover  or  medium  for  the  diversion 
of  earnings  from  the  stockholders.  An  analysis  of  the  other 
items  shows  many  of  them  to  be  several  hundred  per  cent 
higher  than  in  any  of  the  other  companies  selected  for  com- 
parison, and  as  a  total  the  comparison  is  as  follows: 

COMMERCIAL.  GENERAL,   AND   MISCELLANEOUS    EXPENSES.  TEN 

COMPANIES  COMPARED,  1919 

(Excluding  AmortUation  and  Cost  of  Manufacturing  Reaiduab) 

Total  Com., 

GoMMld   Gen.frMU.     Per  M 

M  cu.  ft.  Ex.         CM.  ft.  9old 

Northern  New  York  Utilities  Ino 123.843  (59,763.91  90.4820 

Adirondack  Electric  Power  Corp 73. 113  22.644.69  0.9097 

Public  Service  Corp 101.156  22.106.04  0.2186 

Cbuctanunda  Gas  Lt.  Co 102.265  27.859.25  0.2724 

Lockport  L.,  H.  and  P.  Co 115,020  17,291.94  0.1603 

Kingston  G.  and  E.  Co 118.2^9  26.606.02  0.2250 

Rome  G.,  E.  L.  and  P.  Co 119,032  31,934.22  0.2684 

Long  Island  Ltg.  Co 132,764  27,365.33  0.2061 

N.  Y.  State  G.  and  E.  Corp 160,810  36.929.52  0.2449 

Fulton  County  G.  and  E.  Co 170,783  32,080.20  0.187S 

The  Commission  realizes  that  to  a  very  large  extent  the 
policy  of  the  utility  as  to  whether  or  not  salaries  shall  be 
liberal  or  otherwise,  and  the  proportion  of  the  earnings  which 
shall  be  devoted  to  various  departments  of  the  business,  must 
be  left  to  the  judgment  of  the  directors  of  the  company,  and 
that  such  judgment  may  not  be  supplanted  by  that  of  the 
Commission.  But  unless  there  is  some  limit  to  the  applica- 
tion of  this  doctrine,  and  it  is  to  be  held  that  the  Commission 
can  not  criticise  expenditure  on  the  ground  that  it  is  exces- 
sive, tho  power  to  regulate  rates  is  greatly  circumscribed. 
A  recent  determination  of  this  Commission  was  reversed  by 
the  Appellate  Division  on  the  ground  that  it  acted  upon  a 
comparison  as  between  two  corporations  of  the  cost  of  pro- 
duction and  distribution  of  gas  without  evidence  that  the 
conditions  of  manufacture  and  distribution  were  alike. 
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In  this  case,  however,  the  city  points  out  that  its  com- 
parison is  confined  to  oommercial,  general,  and  miscellaneous 
expenses,  which  in  their  nature  relate  for  the  most  part  to 
management  and  are  not  dependent  to  any  considerable 
degree  on  material  costs.  It  has  made  the  comparison 
between  the  Northern  New  York  Utilities  and  all  of  the 
other  New  York  companies  of  comparable  size,  some  being 
larger  and  others  smaller.  If  the  differences  shown  were 
moderate  they  could  well  be  disregarded,  but  they  are  so 
striking  and  pronounced  that  I  think  they  call  for  explana- 
tion on  the  part  of  the  company.  No  explanation  has  been 
forthcoming.  It  will  be  noted  that  the  total  was  $0.4826  per 
M  cubic  feet  in  the  ease  of  this  company,  compared  with 
$0.3097  in  the  case  of  the  next  highest,  and  ranging  thence 
down  to  $0.1503.  Bealizing  fully  the  range  of  policy  which 
must  be  conceded  to  the  management  of  the  corporation,  it 
is  obvious  that  there  is  no  great  room  for  variance  in  these 
classes  of  costs  between  companies  of  comparable  size  in  the 
same  general  territory.  These  expenditures  do  not  vary 
with  climatic  conditions,  freight  rates,  or  material  costs,  and* 
in  the  State  of  New  York,  outside  the  larger  cities,  they 
should  be  found  to  be  substantially  similar.  Under  the 
circumstances  it  would  seem  entirely  just  to  say  that  upon 
this  showing  the  costs  in  the  departments  mentioned  are 
excessive  and  unreasonable  to  the  extent  at  least  of  15  cents 
per  M  cubic  feet  of  gas  sold. 

Making  a  constructive  income  account  in  the  light  of 
present  results,  adjusted  by  deducting  from  the  operating 
expenses,  as  proved  by  the  respondent,  the  cost  of  life  insur- 
ance, and  the  equivalent  of  15  cents  per  M  cubic  feet  of  gas 
distributed,  and  with  revenues  based  on  the  $2.30  rate  now 
in  effect,  we  get  the  following.  Both  parties  seem  willing  to 
assume  that  the  gas  sold  will  remain  the  same  as  in  1919, 
which  was  slightly  in  excess  of  the  delivery  for  the  previous 
year,  and  we  therefore  accept  that  basis. 
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constructive  income  account 

With  adjustments  as  above 
Revenue: 

Sales  same  as  1010,  123.843.300  cu.  ft.  at  $2.30  per  M $231,830.50 

Company's  estimate  of  operating  expenses $254,020.62 

Taxes 10.377.58  | 

Uncollectible  bills 1.083. 12  i 

Increased  costs  due  to  40%  increase  in  freight  rates  at  .0016 

p«-M 11,344.09 

$277,725.41 
Credit  miscellaneous  revenue 40,313 .02 

$237,412.30  I 

Deduct  life  insurance $3 .  719 .96 

Excessive  charge  for  Com.,  Gen.  and  Mis.  Exp.  .       18.576.49 

22.296.45  , 

Corrected  operating  expenses 215. 115.94 

Gross  income $69,723.65 

AMOUNT  AND  RATE  OF  RETURN 

By  adjusting  the  apparent  grosR  income  thus  deduced  to 
the  base  rate  which  has  been  adopted,  we  find  $69,724  -^ 
$677,614  yields  10.28  per  cent.  Before  determining  a  just 
and  reasonable  rate  we  should  take  a  glance  at  the  return 
which  the  company  has  received  in  recent  years,  which  com- 
puted upon  book  value  as  adjusted  from  year  to  year  and 
uncorrected  operating  expenses  as  shown  by  the  books,  have 
l)een  as  follows: 
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Allowing  for  any  probable  excess  in.  the  book  operating 
costs  for  these  years  it  is  still  apparent  that  the  rate  of 
return  has  been  far  below  a  reasonable  or  compensatory  level 
except  in  the  year  1915.  It  is  quite  possible  that  during 
these  years  the  electric  department  has  been  carrying  the 
gas  department  and  that  the  company  should  have  taken 
earlier  steps  to  readjust  the  gas  rates. 

Of  late  years  the  Commission  has  in  a  general  way  treated 
8  per  cent  as  a  standard  of  reasonable  return  upon  capital. 
In  some  cases  this  has  been  exceeded,  and  a  majority  of  the 
Commission  has  recently  indicated  a  tendency  to  consider 
this  standard  somewhat  illiberal. 

In  this  case  the  tariff  which  is  under  consideration  is  com- 
paratively high  and  there  is  no  evidence  of  effort  on  the 
part  of  the  utility  to  minimize  operating  expenses  in  any 
department. 

In  view  of  these  facts,  I  think  the  8  per  cent  standard 
should  be  adhered  to.  In  order  to  secure  such  a  rate  the 
company  will  need  a  gross  revenue  equal  to  8  per  cent  on 
$677,614,  or  $54,208.  The  present  rate  yields  on  the  basis 
of  the  corrected  income  adopted  as  above,  $69,724.  The 
difference  is  $16,516,  which  is  the  equivalent  of  12.53  cents 
per  M  cubic  feet  of  the  accepted  volume  of  sales.  A  net 
price  of  $2.17  is  the  neare3t  even  figure  to  constitute  a 
maximum  rate  which  will  meet  the  views  above  expressed. 
The  company  has  already  had  several  months'  revenue  at 
the  $2.80  rate,  but  prior  to  the  inauguration  of  that  rate  the 
acutely  enhanced  cost  of  materials  had  set  in  so  that  it  is 
fair  to  assume  that  the  proceeds  for.  the  limited  period  in 
excess  of  $2.17  were  substantially  absorbed  by  such  enhanced 
costs  prior  to  the  inauguration  of  the  $2.30  rate. 

Calculations  based  on  the  experience  of  the  Commission 
in  other  cases  indicate  that  with  so  high  a  charge  per  thou- 
sand the  additional  revenue  derived  from  the  proposed 
minimum  charge  of  fifty  cents  per  month  will  be  negligible 
and  would  make  no  appreciable  change  in  the  rate  above 
deduced. 
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An  order  should  be  altered  disapproving  the  present  tariff 
and  permitting  the  company  to  put  into  effect  on  one  day's 
notice  a  tariff  similar  in  terms,  with  a  maximum  rate  of 
$2.17  per  thousand  cubic  feet. 

Commissioners  Irvine,  Barhite,  and  Kellogg  concur ;  Com- 
missioner Van  Namee  not  present. 
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In  the  Matter  of  Investigation  of  the  Rochestjes  anb  Strat 
CUBE  Kaixjzoad  CoMPAifT,  lisfc,  chaTgeg  for  the  trans- 
portation of  newspapers;  gospension  order.  [Case 
No.  7736.] 

Decided  October  28,  1920. 

Appearances: 

Clarence  E.  Shuster,  Esq.,  attorney  for  the  Rochester 
Times  Union,  Rochester  Democrat  and  Chronicle,  and 
Rochester  Herald. 

Paid  Folger,  Esq.,  for  the  Rochester  and  Syracuse  Rail- 
road Company,  Inc. 

Babhite,  Commissioner: 

This  is  a  complaint  by  newspapers  puhlished  in  the  cities 
of  Rochester  and  Syraciise  against  the  proposed  increase  in 
the  rate  for  carrying  newspapers  on  its  cars.  The  rate  now 
in  force  is  25  cents  per  hundred  pounds,  with  a  minimum 
charge  of  $2  per  mouth.  It  is  proposed  to  increase  the  rate 
to  50  cents  per  hundred  weight  with  the  same  minimum 
charge.  The  papers  are  done  up  in  bundles  and  addressed 
at  the  oflSce  of  the  newspapers,  taken  to  the  car,  and  loaded 
by  the  representative  of  the  newspaper  in  the  vestibule 
reserved  for  the  motorman.  The  bundles  are  thrown  oflF  at 
the  various  stations  or  handed  to  the  consignees  named  on 
the  packages.  While  packages  sometimes  go  astray  the  loss 
is  sustained  by  the  publisher.  The  number  of  pounds  shipped 
by  the  various  papers  varies,  but  it  appears  that  about 
20,000  pounds  per  month  are  sent  over  this  road  by  one 
publication;  another  ships  30,000  pounds  per  month,  and 
another  7500  pounds  per  month.  According  to  estimates 
placed  before  the  Commission,  the  average  weight  per  day 
shipped  by  one  paper  approximates  one  thousand  pounds, 
and  the  average  distance  carried  is  24  miles.  This  is  a  rate 
of  $5  a  ton  for  the  distance  named,  and  no  labor  is  per- 
formed by  the  railroad  except  to  hand  out  a  package  when  its 
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destination  is  reached.  All  other  ti*olley  roads  extending 
from  Rochester  with  one  exception  charge  25  cents  per  hun- 
dred weight:  that  one  exception  has  a  rate  of  30  cents  per 
hundred  weight;  all  steam  roads  with  the  exception  of  one 
short  line'  have  a  rate  of  25  cents  per  hundred  weight,  and 
in  the  case  of  the  steam  roads  the  papers  are  delivered  not 
upon  the  car  but  at  the  station,  and  the  road  places  them 
upon  the  car.  The  increase  proposed  by  the  Rochester  and 
Syracuse  Railroad  Company,  Inc.,  is  100  per  cent,  and  no 
explanation  or  evidence  has  been  offered  to  justify  this 
increase,  and  until  evidence  is  offered  which  will  justify  an 
increase  it  should  not  be  allowed. 

Chairman  Hill  and  Conmiissioners  Irvine  and  Kellogg 
concur;  Conmiissioner  Van  Namec  not  present. 
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Petition  of  St.  Lawbbnce  Transmission  Company  under 
section  68,  Public  Service  CommissionB  Law,  for  per 
mission  to  construct  an  electric  plant  (extension)  in  the 
town  of  Fowter,  St.  Lawrence  county.     [Case  No.  7545.] 

Extension  of  Electric  Plant:  The  Commission  has  power,  even 
tliough  another  company  has  obtained  a  franchise  and  is  operating  in 
a  towiij  to  grant  an  application  for  the  construction  and  operation  oi  a 
plant  by  another  company,  but  it  must  be  shown  that  such  construction 
and  operation  are  neiHissary  or  convenient  for  the  public  service. 

If  a  company  has  served  only  a  portion  of  the  territory  claimed  by 
it  and  has  not  to  date  developed  the  remaining  portion  and  can  not 
do  so  in  a  reasonable  time  or  sell  such  power  at  a  reasonable  rate,  the 
public  interest  demands  that  another  company  able  and  willing  to 
supply  such  service  at  reasonable  rates  be  allowed  to  do  so. 

Decided  October  28,  1920. 

Hearings  at  Albany  June  9,  July  14,  30,  August  25,  1920. 

Appearances: 

Neile  F.  Tovmer,  Albany,  as  attorney  for  petitioner. 

Purcell,  Cullen  <&  Pitcher  (by  Francis  E.  Cullen),  Water- 
town,  as  attonieys  for  Oswegatchie  Light  and  Power 
Compiuiy. 

Paul  B.  Murphy,  Potsdam,  Secretary  and  Treasurer,  for 
St.  Lawrence  Transmission  Company. 

Van  Namee,  Commissioner: 

The  St  Lafwrence  Transmission  Company  is  an  electrical 
corporation  which  generart;es,  transmits,  and  sells  electric 
energy  for  light,  heat,  and  power  in  the  northern  countieB 
of  the  State  and  particularly  in  St.  Lawrence  county,  where 
its  lines  already  extend  tlirough  the  towns  of  DeKalb, 
Ilermon,  and  Gouvemeur,  among  others. 
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On  April  22,  1920,  it  obtained  a  general  franchise  from 
the  Town  Board  of  the  Town  of  Fowler  to  furnish  electric 
energy  in  the  town.  It  proposes  to  eartend  a  line  from  its 
main  transmission  line  at  Scotch  Settlement  near  Richville 
in  the  town  of  Qouvemeur  southeasterly  to  the  incorporated 
villages  of  Emeryville  and  Fowler  in  the  eastern  part  of  the 
town  of  Fowler,  and  it  has  already  secured  rights  of  way 
from  property  owners  along  the  proposed  line  which  from 
Emeryville  to  the  main  line  is  4%  miles  long,  and  from 
Fowler  II4  niiles  farther. 

This  application  is  for  permission  to  construct  such  line 
and  operate  such  franchise.  It  is  opposed  by  the  Oswe- 
gatchie  Light  and  Power  Ooiivpany  upon  the  ground  that 
the  Oswegatchie  company  has  occupied  since  1894  as  its 
natural  territory  the  field  sought  to  be  entered,  and  is  ready 
and  willing  adequately  and  sufficiently  to  supply  all 
demands  for  electric  energy  within  the  territory,  and  that 
the  granting  of  the  petition  would  be  an  invasion  of  its 
rights,  violation  of  the  law,  and  contrary  to  the  policy  of 
the  Commission.  It  is  conceded  that  the  applicant  has  a 
sufficient  supply  of  power  to  satisfy  any  demand  made  upon 
it  by  the  inhabitants  or  industries  of  the  town  of  Fowler. 
The  extension  is  to  be  financed  from  its  current  funds,  and 
will  cost  not  to  exceed  $10,000. 

While  the  petitioner  is  prepared  to  supply  light,  heait, 
and  power  to  such  customers  as  it  may  obtain  along  the 
proposed  transmission  line  its  primary  purpose  in  such 
extension  is  to  supply  the  W.  H.  Loomis  Talc  'Corporation 
of  Emeryville  with  electric  energy  amounting  to  approxi- 
mately 230  hp.  not  later  than  January  1,  1921,  under  a 
contract  already  made  subject  to  the  granting  of  this 
application. 

The  Loomis  Talc  Corporation  is  now  constructing  its  mill 
at  Emeryville,  and  if  successful  in  its  operations  may 
require  as  high  as  1000  hp.  within  the  next  year. 
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The  Commission  has  power,  even  though  another  com- 
pany  haa  obtained  a  franchise  and  is  operating  in  the  town, 
to  grant  this  application,  but  it  must  be  shown  that  such 
operation  is  necessaiy  or  convenient  for  the  public  service. 
[Section  68,  Public  Service  Oommissions  Law.] 

The  Oswegatchie  company  has  never  received  a  certificate 
from  this  Commission  for  operation  in  the  town  of  Fowler. 
Its  claim  is  based  on  transfers  from  the  International  Tele- 
phone and  Telegraph  Company  of  a  franchise  granted  about 
1893  by  the  town  to  operate  telegraph  lines,  and  subse- 
quently a  permit  to  the  Oswegatchie  company  to  operate 
the  highways  of  the  town  irom  A.  Johnson,  the  then  high- 
way commissionjor,  now  dead.  This  pennit  was  not  pro- 
duced and  only  geeondary  evidence  was  ofiFered  as  to  its 
existence.  No  evidence  was  produced  to  show  the  permit 
extended  to  furnishing  light  to  Hailsboro  where  the  main 
plant  of  the  Oswegatchie  company  is  situated,  nor  in 
reference  to  conducting  electric  energy.  Wires  were 
actually  strung,  however,  but  in  no  portion  of  the  town 
except  the  viHage  of  Hailsboro  and  from  there  to  Gouver- 
neur  in  the  adjoining  town. 

A  franchise  was  granted  by  the  town  to  the  Oswegatchie 
company  on  September  8,  1915,  but  the  company  never 
applied  to  the  Commission  for  a  permit  for  operation.  The 
rights  of  the  protestant  rest  uipon  occupancy  rather  than 
upon  franchises.  The  transfer  of  the  original  franchise 
from  the  telegraph  company  is  shown  by  secondary  evidence, 
and  whatever  rights  were  acquired  by  the  franchise  granted 
in  1915  have  never  been  rect^ized  by  the  Commission.  If 
the  company  has  served  only  a  portion  of  the  territory 
claimed  by  it,  and  has  not  to  date  developed  the  remaining 
portion,  and  can  not  do  so  in  a  reasonable  time  or  sell  such 
power  at  a  reasonable  rate,  the  public  interest  demands  that 
another  company  be  allowed  to  do  so. 

The  existence  of  the  plant  of  the  Oswegatchie  company 
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and  itsB  franchises  or  rights  by  reason  of  occupancy,  where 
it  is  shown  it  is  unable  or  unwilling  to  render  adequate 
service,  is  not  in  itself  sufficient  reason  for  denying  the 
approval  of  the  exercise  of  a  franchise  granted  to  another 
company.  (Persbacker  et  ah  v.  Callicoon  Ind.  EL  Co,, 
VIII  P.  S.  C.  2nd  D.  90.) 

There  is  nothing  in  this  case  to  show  that  the  granting 
of  the  petition  will  seriously  affect  the  business  of  the 
Oswegatchie  company  except  to  the  extent  that  it  will 
deprive  it  of  this  much  additional  business.  It  does  not  in 
any  way  interfere  with  the  present  business  of  that  com- 
pany. It  is  but  the  development  of  a  field  never  occupied 
by  it.  Whether  the  Oswegatchie  company  is  operating  in 
the  town  of  Fowler  under  a  franchise  or  actually  occupying 
the  territory  without  violating  any  provision  of  the  Public 
Sen'ice  Commissions  Law  need  not  be  decided  in  this  case. 
That  question  would  ibe  properly  before  the  Commission  in 
an  action  brought  under  section  74  and  not  under  section  68 
Vfider  which  this  proceeding  is  brought. 

Evidence  was  introduced  to  show  that  for  many  years 
prior  to  the  estalblishment  of  the  Commission  the  Oswe- 
gatchie company  has  occupied,  developed,  and  sold  current 
generated  by  water  power  at  Hailsboro.  It  has  now  before 
the  Commission  an  application  similar  to  this  proceeding 
under  a  franchise  granted  by  the  town  on  September  8,  1915. 
It  is  clear  that  whatever  were  its  rights  over  the  whole 
town  it  has  never  exercised  them,  nor  developed  any  power 
except  in  the  northwestern  portion,  of  the  town  in  the 
vicinity  of  Hailsboro.  The  Oswegatchie  company  serves 
the  village  of  Hailsboro,  the  town  of  Gouvemeur,  the  town 
of  Rossie,  a  lighting  company  in  the  town  of  Antwerp,  Jef- 
ferson county,  and  forty  cansumers  in  the  vicinity  of  Hails- 
boro. It  has  no  lines  within  four  miles  of  that  part  of  the 
town  of  Fowler  which  the  applicant  wishes  to  serve. 

If  the  Oswegatchie  company  were  occupying  the  whole  of 
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the  territory  as  was  the  objecting  company  in  the  Matter 
of  Oswego  River  Trcmsmission  Compcmy,  3  P.  S.  C,  Second 
District,  page  269 ;  in  the  MaMer  of  the  Red  Hook  Light  and 
Power  Company,  3  P.  S.  C,  Second  District,  page  475 ;  or 
in  the  Matter  of  Northern  Pouter  Company,  3  P.  S.  C, 
Second  District,  page  817,  the  principles  laid  down  in  these 
cases  would  apply,  but  the  Osw^atchie  company  has  not 
extended  its  operations  for  twenty-five  years  from  the 
vicinity  of  Hailsboro.  But  it  claims  it  has  not  extended 
its  lines  or  developed  other  water  power  in  the  town  because 
of  the  absence  of  demand  for  such  power.  It  claims  Aat 
it  is  able  to  do  so  and  supply  the  power  needed  by  the  Loomis 
Talc  Company  in  the  quantity  desired  and  as  continuously 
as  the  applicant,  and  being  first  in  the  territory  is  justly 
entitled  to  the  business. 

The  Osw^atchie  Light  and  Power  Company  is  owned  by 
the  Intemational  Pulp  Company  which  has  its  plant  within 
half  a  mile  from  Hailsboro  and  the  power  station  of  the 
Power  company.  It  manufactures  talc.  The  president  and 
the  secretary  of  both  companies  are  the  same.  It  does  not 
even  own  any  of  its  water  power  sites,  but  leases  them  from 
the  Intemational  Pulp  Company.  At  present  it  claiin0  to 
have  available,  either  developed  or  ready  for  development, 
five  sites  known  as  No.  4,  No.  5,  and  No.  7,  all  at  or  near 
Hailsboro,  the  Hyatt  site  and  the  McAllister  power  site. 
Sites  4r,  5,  and  7  are  under  lease,  but  the  others  are  now 
owned  by  the  Pulp  company  and  there  is  no  contract  or 
written  agreement  to  transfer  them  to  the  Power  company, 
but  it  may  be  assumed,  on  account  of  the  community  of 
interests,  that  such  transfer  or  some  agreement  or  lease 
would  be  made.  The  Hyatt  power  site  largely  is  undevel- 
oped at  the  present  time.  It  is  on  the  site  of  a  mill  whidi 
was  'burned  down  some  years  ago.  There  is  no  machinery 
or  building;  there  is  a  ci'ib  dirt  dam  and  a  wooden  flume 
both  in  a  bad  state  of  repair.     Water-wheels  and  electrical 
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generator  will  ha^e  to  be  installed  and  general  repair  to 
flume  ajod  dam  made  before  electricity  can  be  generated 
there  [page  92  minutes].  To  develop  1025  hp.  would 
cost  approximately  $126,000  [page  113  minutes].  The 
McAllister  site  is  entirely  undeveloped.  It  has  possibilities 
of  oonsiderable  power,  but  it  would  mean  tihe  expenditure 
of  large  sums  of  money  and  at  least  eighteen  months  to  bring 
it  to  a  condition  where  it  would  ibe  available. 

As  the  Loomis  company  requires  for  its  operation  a  con- 
tinuous supply  of  power,  Summer  as  well  as  Winter,  it  can 
only  be  sure  at  the  present  time  from  the  Oswegatcbie  com- 
pany of  the  difference  between  the  present  demands  for  first 
class  power  on  the  company  and  the  limit  of  its  capacity 
of  supply  at  the  period  of  minimum  flow  of  water.  That 
is  the  measure  which,  if  the  Oswegatcbie  company  were 
given  the  contract,  it  could  at  once  and  always  supply  lihe 
Loomis  company.  Taking  the  Loomis  company  together 
with  the  demands  which  might  be  expected  of  private  indi- 
viduals for  lighting  purposes  in  the  surrounding  community, 
it  is  evident  tbat  at  least  800  bp.  should  be  available  by 
whichever  company  extends  its  lines  to  this  portion  of  the 
town. 

An  examination  of  the  water  power,  developed  and  unde- 
veloped, leased  or  controlled  by  the  Oswegatcbie  company, 
was  made  by  experts  of  the  Commission,  and  submitted  to 
the  parties  in  interest  'No  exception  was  taken  to  figures 
or  conclusion.  It  is  part  of  the  record  and  reference  to 
it  is  made  for  the  figures  here  set  forth. 

The  three  generating  plants  of  the  company  have  at 
present  a  total  installed  capacity  of  1030  kw.  These  plants 
have  virtually  no  local  storage,  and  are  dependent  entirely 
upon  the  stream  flow.  This  flow  is  affected  materially  by 
plants  farther  up  the  river  which  have  large  ponds,  and 
may  shut  down  and  store  water  over  Sundays  and  holidays. 
That  No.  4  plant  receives  75  per  cent  of  the  stream  flow, 
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Xo.  5  37%  per  cent,  No.  7  100  per  cent,  and  the  Hyatt 
site  100  per  cent,  appear  reasonable.  The  assumed  overall 
eflSciencies  of  70  per  cent  for  No.  4  plant,  50  per  cent  for 
No.  5  and  No.  7,  and  75  per  cent  for  the  Hyatt  site  are 
about  as  much  as  can  be  expected  from  the  plants  in  ques- 
tion.    The  following  table  sets  forth  the  data: 


Feet 
Plant                       head 

No.  4 25 

Xo.  5 14 

•Xo.  7 21 

Jf «».  average 

monthly 

c.  /.  ». 

270 
135 
300 

ciency 

70 
50 
50 

Continuoua 
avail,  hp. 

536 
107 
430 

Continuoua 
avail,  kw. 

400 

80 

320 

Total  dcvelODed  Dlants. . 

1.073 
73« 

800 

Hyatt 24 

360 
undeveloped) . . . 

75 

550 

Total  iDcladlDg  Hyatt  ( 

1,800 

1.350 

•Includes  additional  6  feet  of  head  now  under  litigation. 

For  a  minimum  average  monthly  flow  of  462  c  f .  a 

462 
(1918),  the  continuous  available  hp.  would  be  .™  x  800  = 

1025. 

Recording  charts  of  the  maximum  load  were  submitted 
for  the  1st  day  of  September.  Due  to  insufficient  notations 
it  is  impossible  to  combine  them  accurately,  but  apparently 
it  was  about  750  kw.,  or  lOOO  hp. 

Thie  1919  annual  report  of  the  company  reports  maximum 
loads  as  follows:  January  720,  February  800,  March  670, 
April  700,  May  630,  June  620,  Jxdy  640,  August  720, 
September  780,  October  840,  November  840,  December  820. 

Even  assuming  no  increase  over  the  1919  load,  there 
would  appear  to  be  very  little,  if  any,  continuous  surplus 
power  available  from  the  existing  plants  No.  4,  No.  5,  and 
No.  7  during  the  period  of  the  probable  minimum  average 
monthly  flow  of  the  river.  It  may  be,  however,  that  a  poiv 
tion  of  the  maximum  load  may  represent  second  class  power 
delivered  to  the  International  Pulp  Company,  which  power 
would  be  made  available  if  a  demand  for  first  class  or  con- 
tinuous power  existed. 


St.  Lawrence  Transmission  Co.  691 

No.  554  :  684 

The  evidence  given  by  the  Oswegatchie  company  as  to  its 
(lemand  varied  between  800  and  900  hp.  [pages  86  to  88] 
to  1500  hp.  [page  42].  It  is  quite  evident,  however,  that 
the  company  in  its  present  condition  had  a  demand  for 
practically  all  of  the  first  class  power  it  can  use,  and  if  it 
has  any  second  class,  or  dump,  power  which  it  is  now 
selling  to  its  parent  company,  the  International  Pulp  Com- 
pany, it  will  have  to  cease  giving  to  it  any  power  if  it  is 
to  supply  any  first  class  power  to  the  Loomis  company. 

This  brings  us  to  another  consideration  in  this  case.  If 
the  Oswegatchie  company  were  entirely  independent  of  the 
International  Pulp  Company  and  had  ample  power  to  serve 
the  present  and  future  needs  of  the  Loomis  company  there 
would  be  no  question  as  to  the  denial  of  the  application, 
but  the  fact  that  the  Power  company  is  owned  and  controlled 
by  the  International  Pulp  Company  which  manufactures 
talc  and  that  this  company  will  be  a  rival  in  business  of  the 
W.  H.  Loomis  Talc  Corporation,  would  place  the  Loomis 
Corporation  in  the  situation  of  practically  buying  power 
from  a  competitor,  and  in  periods  of  low  water  this  situa- 
tion might  be  unfortunata 

There  is  no  written  contract  for  the  lease  of  these  powers 
between  the  International  Pulp  Company  and  the  Oswe- 
gatchie company.  If  it  so  desired  the  Pulp  company  could 
apparently  refuse  to  eontinue  to  lease  to  the  Osw^atchie 
company,  which  would  leave  the  Loomis  company  absolutely 
with  no  source  of  power.  It  does  not  seem  to  be  just  to 
place  this  new  company  in  such  a  position.  Even  if  written 
leases  were  given  including  ones  for  the  undeveloped  power 
at  Hyatt  and  McAllister,  the  Oswegatchie  company  would 
not  seem  in  its  present  financial  condition  able  to  expend 
$125,000  for  the  development  of  even  the  Hyatt  power. 
The  company  pays  no  dividends,  and  its  operations  since 
1912  show  a  loss.  Its  capital  stock  is  $60,000  with  no 
bonded   indebtedness,  no  outstanding  notes,   mortgages,   or 
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preferred  stock;  its  net  assets  are  $136,926.34.  [Minutes 
page  33.] 

Even  under  the  most  favorable  circumstances  it  is  appar- 
ent a  considerable  time  must  elapse  before  an  additional 
200  or  300  hp.  can  be  developed.  Tke  demand  exists,  a 
company  is  able  and  willing  to  supply  it.  Public  oan- 
venience  and  neoeesity  will  be  served  if  the  application  is 
granted.     An  order  will  be  entered  aocoidingly. 

All  concur. 
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In  the  Matter  of  the  Complaints  of  Kesidents  of  the 
Hamlet  of  Nobth  Cbsek  and  the  Town  of  Johns- 
BUBG,  Warren  County,  against  Tub  Delaware  and 
Hudson  Company  as  to  passenger  train  service  between 
North  Creek  and  Saratoga  Springs  (Adirondack  Branch). 
[Case  No.  7796.] 

It  is  tile  duty  of  a  railroad  company  to  render  adequate  passenger 
service.  It  is  not  excused  from  the  performance  of  its  duty  in  that 
regard  by  reason  of  the  fact  that  at  certain  times  of  the  year  such 
service  will  prove  unprofitable. 

Under  the  facts  of  the  case,  held  that  a  two  train  passenger  service, 
daily  except  Sunday,  should  be  installed. 

Decided  November  9,  1920. 

Appearances: 

Mrs,  Cora  Monlgonieryj  North  Creek,  and  Mr,  Robert 
WaddeU,  North  Creek,  for  the  complainants. 

Lewis  E,  Carr,  Jr.,  Esq,,  Albany,  for  the  respondent. 

Kellogg,  Commissioner: 

This  proceeding  is  brought  before  the  Conmiission  upon 
the  complaints  of  one  hundred  and  ninety  residents  of  the 
town  of  Johnsburg,  Warren  county,  N.  Y.,  which  includes 
the  hamlet  of  Noi^th  Creek.  The  application  is  for  an  addi- 
tional train  each  way,  daily  except  Sund'ays,  upon  the  Adi- 
rondack branch  of  thie  Delaware  and  Hudson  railroad 
extending  from  Saratoga  Springe  to  North  Creek.  The  con- 
ditions surrounding  the  passenger  train  service  furnished 
upon  this  line  were  considered  by  this  Commission  in  case 
No.  6998,  in  which  an  order  was  entered  October  14,  1919, 
denying  an  application  for  a  change  of  time  in  the  operation 
of  the  single  passenger  train  operated  upon  this  branch  dur- 
ing the  winter  season.  Prior  to  January  27,  1918,  there 
bad  been  operated  upon  this  branch  for  many  years  train 
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service  in  the  winter  time  consisting  of  two  trains  each  way, 
daily  except  Sundays;  trains  leaving  each  end  of  the  line 
in  the  morning  and  in  the  afternoon.  This  service  was  cur- 
tailed on  that  date  by  reducing  the  train  service  to  one  train 
each  wav,  which  condition  continued  until  the  installation 
of  the  schedule  for  the  summer  following.  When  the  winter 
«chedule  for  the  next  season  was  put  into  effect  only  one 
train  each  way  was  provided  for  until  February  2,  1919, 
when  the  double  train  service  was  restored. 

During  the  winter  of  1919-1920,  only  one  train  was 
operated,  and  the  action  of  this  Commission  in  case 
Xo.  6998  referred  to  was  based  upon  a  consideration  of  the 
question  as  to  whether  in  the  operation  of  a  single  train 
daily  it  should  leave  the  southern  terminus  in  rtie  morning, 
returning  in  the  afternoon,  or  vice  versa.  It  was  decided 
by  the  Commitssion  that  the  openation  proposed  by  the  com- 
pany of  having  the  train  leave  the  southern  terminus  in  the 
morning  and  return  in  the  afternoon  was  preferable  to  the 
reversal  of  the  operation  on  account  of  the  mail  service  and 
other  conditions,  discussed  in  the  Opinion  in  that  case.  The 
Opinion  closed  with  the  following  declaration : 

The  petition  should  be  denied,  therefore,  but  it  should  be  expressly 
understood  that  denial  of  this  petition  to  transpose  the  one  train 
service  does  not  in  any  way  commit  this  Commission  upon  the  proposi- 
tion AS  to  whether  or  not  a  single  train  service  is  adequate  for  the 
needs  of  the  communities,  and  whether  the  double  train  service,  which 
has  existed  at  all  times  except  for  fractions  of  two  winter  seasons, 
should  not  be  restored  to  secure  such  adequacy.  This  question  should 
be  open  for  uninfluenced  consideration  in  case  application  is  made  for 
its  consideration  by  this  Commission. 

The  question  now,  therefore,  is  squarely  before  the  Com- 
mission to  determine  whether  during  the  coming  winter 
season  there  should  be  a  double  or  a  single  train  service 
daily  in  each  direction.  The  statutory  provision  on  the  sub- 
ject is  section  51  of  the  Public  Service  Commissions  Law. 
as  follows: 
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Pov>er  of  Commiasions  to  order  changes  in  time  schedules;  running 
of  additional  oars  and  trains, —  If,  in  the  judgment  of  the  Ck>mmi88ion 
having  jurisdiction,  any  railroad  corporation  or  street  railroad  cor- 
poration does  not  run  trains  enough  or  cars  enough  or  po^sesB  or 
operate  motive  power  enough,  reasonably  to  acconunodate  the  traffic, 
passenger  and  freight^  transported  by  or  offered  for  transportation  to 
it,  or  does  not  run  its  trains  or  cars  with  sufficient  frequency  or  at  a 
reasonable  or  proper  time  having  regard  to  safety,  or  does  not  run 
any  train  or  trains,  car  or  cars,  upon  a  reasonable  time  schedule  for 
the  run,  the  Commission  shall,  after  a  hearing  either  on  its  own  motion 
or  after  complaint,  have  power  to  make  an  order  directing  any  such 
railroad  corporation  or  street  railroad  corporation  to  increase  the  num- 
ber of  its  trains  or  of  its  cars  or  its  motive  power  or  to  change  the 
time  for  starting  its  trains  or  cars  or  to  change  the  time  schedule  for 
the  run  of  any  train  or  car  or  make  any  other  suitable  order  that 
the  Commission  may  determine  reasonably  necessary  to  accommodate 
and  transport  the  traffic^  passenger  or  freight,  transported  or  offered 
for  transportation. 

This  branch,  is  the  sole  means  of  communication,  so  far 
as  railroad  facilities  are  concerned,  with  the  outside  world, 
of  a  very  subatantial  area,  considerably  more  than  out 
thousand  square  miles.  In  that  area  it  enjoys  a  monopoly 
of  the  freight  and  railroad  passenger  business.  It  has  no 
competition  to  meet,  except  in  the  sfummer  time  with  certain 
bus  lines  which  touch  certain  of  the  communities  on  its  line 
which  are  also  on  the  state  highway  system  and  afford  them 
£uch  limited  facilities  as  carriers  of  that  kind  can  supply. 
On  account  of  the  severe  winters  and  heavy  snow  storms  it 
appears  tha«t  upon  an  average  for  four  months  in  each  winter 
season  the  highways  are  not  traversible  by  automobiles,  and 
therefore  these  bus  lines  are  discontinued.  The  following 
is  a  list  of  the  various  towns  tributary  to  this  line  and 
dependent  upon  it  for  all  railroad  facilities,  with  their  resi- 
dent population  according  to  the  last  fully  reported  census 
of  1915: 

PipuUUion 
Countiet  Towm  t9l6 

Saratoga Greenfield    1 ,642 

Corinth    2,0«1 

Hadley    689 

Dav    641 

Edinburgh    786 
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Population 
GmiUtct  Towtu  1915 

Warren Stony    Creek    719 

Thunnan    809 

JohnsburgL 2,868 

Loseme    1,070 

Warrensburgh     2,811 

CbeBter    1,680 

Horloon    '  1,050 

Eraex Mineira    705 

Newcomb    511 

S'cbroon    907 

Hamilton Indian  Lake   1,086 

19,640 

Under  the  present  operation,  none  of  the  inhabitants  or 
transient  dwellers  in  this  area  can  by  means  of  a  railroad 
leave  their  homes,  transact  business  at  points  southerly  dtiring 
the  daytime,  and  return  in  anything  short  of  a  trip  that 
consumes  the  substantial  portion  of  three  days.  The  natural 
points  of  business  interest  for  these  people  are  toward  the 
south.  Saratoga  Springs,  the  southern  terminus  of  the 
branch,  is  the  point  of  its  connection  with  the  main  line  of 
the  Delaware  and  Hudson,  and  from  this  point  access  may 
be  had  to  the  cities  of  Albany,  Troy,  and  Schenectady ;  and 
under  the  double  train  operation  which  pievailed  in  former 
yeai's  in  the  winter  time,  passengers  might  leave  their  homes 
along  the  line,  spend  a  su'bstantial  and  sufficient  time  for  the 
transaction  of  ordinary  business  at  these  points,  and  return 
the  same  day. 

In  addition,  passengers  from  points  on  this  line  north  of 
Thurman  station,  after  traversing  a  short  distance  by  stage 
from  that  point,  could  reach  a  trolley  line  which  connects 
with  the  county  seat  of  Warren  county  at  Lake  George  and 
the  city  of  Glens  Falls,  which  is  the  largest  commercial 
center  in  that  portion  of  the  State.  Whereas  these  points 
may  now  be  reached  by  motor  bus  lines  over  the  state  high- 
ways, such  facilities  are  not  available,  as  has  been  stated, 
during  the  months  of  the  winter  season  on  account  of  the 
heavy  snows  preventing  automobile  transportation. 

This  railroad  enjoys  a  very  substantial  revenue,  the 
amount  of  which  has  not  been  disclosed,  from  the  passenger 
travel  during  the  summer  season,  during  which  three  trains 
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each  way  are  operated.  It  also  has  ihe  entire  monopoly  of 
the  freight  hiisiness  in  this  very  substantial  area,  for  which, 
in  addition  to  the  various  increases  permitted  during  war 
time  and  dtfring  governmental  control,  it  has  lately  been  per- 
mitted to  file  tariffs  increasing  its  rates  to  the  extent  of 
40  per  cent  additional. 

That  the  service  rendered  and  hereinbefore  described  is 
\diolly  inadequate,  and  calling  for  the  action  of  this  Com- 
mission in  accordance  with  section  51  of  the  Public  Service 
Commissions  Law  labovo  quoted,  would  seem  almost  to  go 
without  saying.  It  is  contended,  however,  by  the  railroad, 
and  the  attention  of  this  Commission  is  very  properly 
brought  to  the  fact,  that  the  operation  of  an  additional  train 
would  not  prove  profitable.  To  sustain  this  contention  the 
railroad  has  offered  evidence  to  the  effect  that  to  operate  an 
additional  train  each  way  would  cost  $3926  per  month. 
It  is  also  shown  that  during  the  twenty-six  days  of  operation 
from  September  23,  1920,  to  October  22,  1920,  the  oarnings 
of  the  trains  now  operated  in  the  opposite  direction,  one  each 
way,  aggregated  only  $2689.84.  The  month  in  question  was 
after  the  close  of  the  summer  season  and  during  that  por- 
tion of  the  year  when  automobile  competition  and  consequent 
depletion  of  patronage  was  still  effective.  The  same  argu- 
ment might  be  made  against  the  running  of  any  train  on 
The  Delaware  and  Hudson  Company's  lines  in  the  winter 
time,  as  it  appears  from  the  evidence  that  they  are  all 
unprofitable.  But  where  a  railroad  enjoys  a  veiy  sub- 
stantial freight  revenue  and  also  a  large  summer  passenger 
travel,  it  can  not  be  excuBed  from  rendering  adequate  service 
upon  a  showing  thiat  for  a  pa:rticular  month  or  a  particular 
season  of  the  year  the  operation  of  such  adequate  service 
does  not  in  and  of  itself  produce  sufficient  revenue  to  make 
that  particular  and  limited  portion  of  its  business  profitable. 
Its  operations  must  be  considered  together,  as  a  whole,  and  a 
section  of  the  State  such  as  this,  consisting  of  sixteen  dif- 
ferent towns  containing  a  population  which  although  sparse 
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approaches  twenty  thousand  people  in  the  aggregate,  should 
Have  a  means  of  oommunication  throughout  the  year  with 
the  outside  world  so  that  business  can  be  transacted  to  a 
reasonable  extent  in  the  business  centers  without  requiring 
the  substantial  portion  of  three  days  to  be  devoted  to  the 
purpose. 

The  branch  in  question  was  constructed  originally  under 
the  provisions  of  chiapter  236  of  the  laws  of  1863.  By  this 
act  the  corporation  waj9  permitted  to  purchase,  take,  and  hold 
forest  lands  to  the  extent  of  one  million  acres,  and  all  such 
lands  so  acquired  were  exempted  from  taxation  until  Septem- 
ber 12,  1883,  a  period  of  over  twenty  years.  This  very 
substantial  privilege  granted  by  the  State,  while  perhaps  it 
does  not  add  to  the  duty  of  the  company  to  furnish  adequate 
service  over  the  line  constructed  purauant  to  this  proviedon, 
at  least  forcibly  directs  our  attention  to  the  propriety  of 
directing  the  discharge  by  this  company  of  the  duty  imposed 
by  law  on  all  railroad  companies.  This  Commission  has  at 
various  times  directed  the  installation  of  adequate  passenger 
service  even  where  that  particular  operation  is  not  shown  to 
be  profitable.  (Citizens  v.  G.  £  J.  R,  B.  Co.,  2  P.S.C. 
2nd  Dist.  Reports  37;  Affor  v.  Mahopac  Falls  B.  B.,  2 
P.S.C.  2nd  Dist.  Reports  560;  Agor  v.  Mahopac  Falls  B.  R., 
3  P.S.C.  2nd  Dist.  Reports  46;  Agor  v.  N.  Y.  C.  B.  B.  Co,, 

5  P.S.C.  2nd  Dist.  Reports  208.) 

In  the  matter  of  the  complaint  of  the  City  of  Oswego  and 
Others  v.  D.,  L.  &  W.  B.  R.,  4  P.S.C.  2nd  Dist.  Reports  36, 
this  Commission  directed  the  reinstatement  of  certain 
discontinued  trains  over  the  line  of  the  respondent  between 
Oswego  and  Syracuse.  In  a  proceeding  suhsequently  had  in 
the  United  States  District  Court,  the  Commission  was 
restrained  from  putting  this  order  into  effect     (See  D.,  L. 

6  W.  B.  jB.  v.  Van  Santvoord,  216  Federal  Reporter,  252; 
D.,  L,  &  If.  R.  R.  V.  Van  Santvoord,  232  Federal  Reporter, 
978).  An  examination  of  these  opinions,  however,  indicates 
that  the  situation  in  that  case  has  no  resemblance  to  the  case 
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at  bar.  There  were  four  additional  trains  each  way  still 
operated  over  th«  respondent  railroad.  In  addition,  the 
oommnnities  were  served  by  a  branch  of  the  New  York  Cen- 
tral railroad  and  a  branch  of  the  New  York,  Ontario  and 
Western  railroad;  and  besides  all  these,  there  was  an  inter- 
urban  trolley  sywtem  operating  half-hourly  during  the  day 
and  a  large  part  of  the  night.  In  the  instant  case,  as  we 
have  seen,  there  is  no  railroad  servi^ce  except  that  furnished 
by  the  respondent  and  no  other  service  whatsoever  for  a  very 
substantial  portion  of  the  year. 

The  decision  of  the  United  States  Supreme  Court  in 
Atlantic  Coast  Line  v.  North  Carolina  Corporation  Commis- 
sion, 206  U.  S.  1,  is  helpful  in  this  connection.  In  that  case 
the  state  commission  bad  ordered  certain  train  connections 
to  be  made.  Various  objections  to  this  order  were  made  by 
the  oonupany  and  urged  in  the  Supreme  Court.  Among 
others  was  the  following:  "That  however  otherwise  just 
and  reasonable  the  order  may  have  been  it  is  inherently 
unjust  and  unreasonable  because  of  the  nature  of  the  bui-den 
which  it  necessarily  imposes."  In  considering  this  proposi- 
tion the  court  used  the  following  language : 

This  propoeition  is  based  on  the  hypothesis  that  the  order,  by  neces- 
sary intendment,  directed  the  Coast  Line  to  operate  an  additional  train, 
although  such  train  oould  not  be  operated  without  a  daily  pecuniary 
loss.  .  .  .  The  contention  is  that  the  fact  that  some  loss  would 
result  from  the  requirement  that  the  extra  train  be  operated,  in  and 
of  itself,  conclusively  establishes  the  unrelisonableness  of  the  order  and 
demonstrates  that  to  give  it  effect  would  constitute  a  taking  of  prop- 
erty without  due  process  of  law  in  violation  of  the  Fourteenth  Amend- 
ment.   ...     (pp.  23,  24). 

But  this  case  does  not  involve  the  enforcement  by  a  state  of  a  general 
scheme  of  maximum  rates,  but  only  whether  an  exercise  of  state 
authority  to  compel  a  carrier  to  perform  a  particular  and  specified 
duty  is  so  inherently  unjust  and  unreasonable  as  to  amount  to  the 
deprivation  of  property  without  due  process  of  law  or  a  denial  of  the 
equal  protection  of  the  laws.  In  a  case  involving  the  validity  of  an 
order  enforcing  a  scheme  of  maximum  rates  of  course  the  finding  that 
the  enforcement  of  such  scheme  will  not  produce  an  adequate  return 
for  the  operation  of  the  railroad,   in  and  of  itself  demonstrates  the 


700     Public  Service  Commission,  Second  District 

YoL  9, 1920 
unreasonableness  of  the  order.  Such,  however,  is  not  the  case  when 
the  question  is  as  to  the  validity  of  an  order  to  do  a  particular  act, 
the  doing  of  which  does  not  involve  the  question  of  the  profitableness 
of  the  operation  of  the  railroad  as  an  entirety.  The  difference  between 
the  two  cases  is  illustrated  in  8i.  Louis,  etc,  Ry.  Co,  v.  (HU,  156  U.  S. 
649,  and  MiirmeapoliB  d  8t.  Louis  R.  R.  Co,  V.  Minnesota,  186  U.  S. 
257    (pp.  24,  25). 

After  conceding  for  the  puirpose  of  the  argument  certain 
contentions  made  by  the  railroad  company,  the  court 
proceeds: 

Neither  of  these  conoessions,  however,  can  control  the  case  in  hand, 
since  it  does  not  directly  involve  any  question  whatever  of  the  power 
to  fix  rates  and  the  constitutional  limitations  controlling  the  exercise 
of  that  power,  but  is  concerned  solely  with  an  order  directing  a  carrier 
to  furnish  a  facility  tohioh  it  is  a  part  of  its  general  duty  to  furnish 
for  the  public  convenience.  The  distinction  between  an  order  relating 
to  such  a  subject  and  an  order  fixing  rates  coming  within  either  of  the 
hypotheses  which  we  have  stated  is  apparent.  This  is  so  because  as 
the  primal  duty  of  a  carrier  is  to  furnish  adequate  facilities  to  the 
public,  that  duty  may  well  be  compelled,  although  by  doing  so  as  an 
incident  some  pecuniary  loss  from  rendering  such  service  may  res%iU, 
It  follows,  therefore,  that  the  mere  incurring  of  a  loss  from  the  per- 
formance of  such  a  duty  does  not  in  and  of  itself  necessarily  give  rise 
to  the  conclusion  of  unreasonableness^  as  would  be  the  case  where  the 
whole  scheme  of  rates  was  unreasonable  imder  the  doctrine  of  Smyth 
V.  Ames  or  under  the  concessions  made  in  the  two  propositions  we  have 
stated.  Of  course  the  fact  that  the  furnishing  of  a  necessary  facility 
ordered  may  occasion  an  incidental  pecuniary  loss  is  an  important 
criteria  to  be  taken  into  view  in  determining  the  reasonableness  of 
the  order,  but  it  is  not  the  only  one.  As  the  duty  to  furnish  necessary 
facilities  is  coterminous  with  the  powers  of  the  corporation,  the  obliga- 
tion to  discharge  that  duty  must  be  considered  in  connection  with  the 
nature  and  productiveness  of  the  corporate  business  as  a  whole,  the 
character  of  the  services  required,  and  the  public  need  for  its  per- 
formance (pp.  26,  27). 

This  authority  was  cited  with  approval  and  largely  quoted 
from  in  Missouri  Pacific  Railroad  Co.  v.  Kansas,  216  TT.  S. 
262. 

The  principle  here  contended  for  and  applied  in  the  cases 
cited  was  again  reiterated  by  the  Supreme  Court  of  the 
United  States  in  Ches,  £  Ohio  Ry.  v.  Pvi.  Service  Com., 
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242  IT.  S.  603,  where  Jiutice  Van  Devanter  in  his  opinion^ 
at  page  607,  writes  a^  follows: 

One  of  the  duties  of  a  railroad  company  doing  buftiness  as  a  common 
carrier  is  that  of  providing  reasonably  adequate  facilities  for  serving 
the  public.  This  duty  arises  out  of  the  acceptance  and  enjoyment 
of  the  powers  and  privileges  granted  by  the  State  and  endures  so  long 
as  they  are  retained.  It  represents  a  part  of  what  the  company  under- 
takes to  do  in  return  for  them,  and  its  performance  cannot  be  avoided 
merely  because  it  will  be  attended  by  some  pecuniary  loss. 

Upon  the  hearing  the  attention  of  the  sitting  €!oinmis- 
sioner  was  called  to  the  fact  with  some  emphasis  that  there 
was  no  complaint  made  by  any  locality  other  than  that  of 
Xorth  Creek  and  the  surrounding  town  at  the  northern  ter- 
minus of  the  railroad;  This  fact  does  not,  however,  lessen 
the  duty  or  the  respooBibility  of  the  Commission.  It  would 
be  its  duty  on  its  own  motion,  without  any  complaint  what- 
soever, to  remedy  a  situation  where  inadequate  train  service 
was  being  rendered. 

The  double  train  service  which  existed  for  so  many  years 
and  was  only  interrupted  by  war  time  conditions  should  be 
restored.  It  may  even  be  that  the  patronage  accorded  to  it, 
supplying  as  it  mast  a  substantial  need  in  the  winter  time 
when  auto  bus  communication  is  not  feasible,  will  far  exceed 
the  expectations  of  the  railroad  company;  but  even  if  it  does 
not  prove  profitable  the  duty  to  render  adequate  service  to 
this  widely  extended  area  from  which  this  company  receives 
a  heavy  passenger  revenue  in  the  summer  season,  and  the 
entire  revenue  from  incoming  and  outgoing  freight  during 
the  whole  year,  should  be  enforced  as  required  by  the  pro- 
visions of  section  51  of  the  Public  Service  Commissions 
Law. 

All  concur. 
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Petition  or  Complaint  of  Southebn  Xew  York  Power 
AND  Railway  Corporation  under  subdivision  1,  sec- 
tion 49,  Public  Service  Commissions  Law,  and  section  181, 
Railroad  Law,  for  permission  to  increase  passenger  fares 

except  in  the  city  of  Oneonta.     [Case  No.  7771.] 

Increase  in  fares:  Flat  rale  on  Southern  New  York  Power  and 
Eailway  Corporation  outbide  of  city  of  Oneonta  increased  from  4  to  5 
cents  per  mile.     Sale  of  mileage  books  discontinued. 

Decided  November  16,  1920. 

Appearances: 

N.  P,  Wiilis  for  petitioner. 
Xo  one  else  appeared  officially. 

Hearing  at  (^ooperstoxm  October  4,  1920. 

Van  Namee,  Commissioner: 

The  Southern  Xew  York  Power  and  Railway  Corporation 
operates  an  electric  railway  from  the  village  of  Mohawk  to 
the  city  of  Oneonta  with  a  brancfh  extending  from  Index  to 
Cooperstown  and  a  local  sj^stem  of  street  railroads  in  the 
city  of  Oneonta. 

This  application  is  for  an  increase  in  passenger  fares  on 
that  portion  of  its  line  outside  the  city  of  Oneonta  from 
4  to  5  cents  a  mile,  and  for  the  discontinuance  of  the  mileage 
books  which  now  sell  for  0V2  cents  a  mile.  Xo  change  from 
the  present  schedule  now  in  force  within  the  limits  of  the 
citv  of  Oneonta  is  asked. 

By  an  order  of  this  Commission  made  the  31st  day  of 
December,  1918,  in  case  Xo.  6601,  the  fare  on  this  road  was 
increased  from  3  cents  per  mile  for  both  straight  fare  and 
mileage  books  to  4  c^nts  per  mile  straight  fare  and  3^  cent.* 
for  mileage  books.  That  proceeding  and  the  present  one 
were  brought  under  section  57  of  the  Railroad  Law  and 
section  49  of  the  Public  Service  Commissions  Law  which 
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allows  the  Commission,  upon  a  petition  being  presented 
claiming  that  the  present  rates  are  insufficient  to  yield 
reasonable  compensation  for  the  service  rendered,  and  are 
unjust  and  unreasonable,  to  determine  "  the  just  and  reason- 
able rates,  fares  and  charges  to  be  thereafter  observed  and 
in  force  as  the  maximum''  fares,  notwithstanding  the  pro- 
visions of  the  statute  fixing  fares.  {People  ex  rel,  Ulster 
wild  DeloAmre  R,  R,  Co,  v.  Public  Service  Commission,  177 
A.  D.  607;  affirmed  218  N.  Y.  643.) 

The  statement  of  the  general  conditions  of  the  road,  the 
attendant  circumstances  of  its  operation,  and  the  reasons 
given  by  Commissioner  Cheney  in  case  Xo.  6601  for  grant- 
ing the  increase  asked  apply  to  the  present  case.  It  remains 
for  the  company  to  show  that  the  increase  then  granted  was 
not  sufficient  to  yield  a  reasonable  compensation  for  the 
service  rendered. 

The  income  statement  attached  is  taken  from  the  books 
of  the  company  for  the  calendar  years  1916  to  1919  inclu- 
sive, and  for  the  twelve  months  ended  July  31,  1920.  It 
shows  the  actual  operations  for  one  year  and  seven  months 
under  the  fare  increases  granted  in  case  No.  6601,  and  the 
table  for  the  year  ended  July  31,  1920,  shows  actual  results 
under  the  increase  of  fare  and  the  increase  of  labor  and 
other  operating  expenses.  For  the  year  1919  there  was  net 
income  of  $28,249,  but  this  amount,  apparently  available  for 
dividends,  was  a  book  figure  only.  In  his  opinion  Commis- 
sioner Cheney  called  attention  to  the  fact  that  the  company 
has  never  made  any  provision  for  a  depreciation  reserve. 
Following  the  suggestion  of  the  Commission,  that  at  least 
$30,000  annually  be  placed  in  the  account  "Reserve  for 
depreciation,"  the  company  in  1918  placed  $32,505.98  in 
such  account,  and  in  1919,  $58,401.35,  reducing  by  that 
amount  the  net  income  and  leaving  a  debit  instead  of  a  credit 
amount  available  for  payment  of  interest  and  return  on 
capital. 

The  large  amount  charged  off  for  the  year  1919  was 
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intended  to  be  sufficient  to  bring  the  accrued  depreciation 
up  to  an  annual  2  per  cent  since  the  beginning  of  operation 
of  the  road,  and  by  the  balance  sheet  of  1920  presented  in 
evidence  the  total  depreciation  now  charged  off  is  $165,- 
112.72,  which  is  not  excessive  by  any  means. 

So  far  as  internal  evidence  goes  there  is  no  reason  to 
question  the  accuracy  of  the  figures  submitted.  They  are  in 
agreement  with  corresponding  figures  given  in  the  company's 
annual  and  quarterly  reports  to  the  Commission,  and  are 
not  out  of  line  with  the  experience  of  otlier  companies  as 
reported  to  the  Commission.  The  outstanding  feature  is 
the  large  increase  in  operating  expenses  during  the  year 
ended  July  31,  1920,  as  compared  with  similar  expenses 
for  the  calendar  year  1919.  If  this  increase  represents 
actual  and  necessary  cost  of  operation,  there  is  no  question 
that  the  company  will  require  additional  revenue  if  it  is  to 
remain  solvent.  No  complete  ajialysis  of  this  increase  is 
possible  from  any  figures  available.  The  company's  peti- 
tion states  in  general  terms  that  the  increase  is  due  to  '^  the 
ipx^reaae  in  prices,  la:bor,  materials,  etc.,"  and  it  goes  on  to 
state  particularly  that  an  increase  in  wages  of  its  employees 
granted  by  a  board  of  arbitration  in  July,  and  effective  from 
June  1,  1920,  will  increase  the  operating  expenses  for  the 
year  beginning  June  1,  1920,  to  the  amount  approximately 
of  $25,000.  Of  course  this  most  recent  wage  award  does 
not  have  much  effect  in  an  income  statement  which  only  goes 
up  to  July  31st  The  quarterly  reports  of  the  company  <hi 
file  with  the  Commission  show  for  the  first  six  months  of 
1920  an  increase  of  about  $30,000  in  operating  expenses 
over  the  corresponding  six  months  of  the  previous  year.  Of 
this  about  $18,000  is  charged  to  'Tower  expense,"  and 
$7500  to  "Maintenance  of  way  and  structures".  Other 
groups  show  relatively  smaller  increases  with  the  exception 
of  "Maintenance  of  equipment  expense"  which  is  about 
$3000  less  for  the  first  half  of  1920  than  it  was  for  the  first 
half  of  1919. 
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On  the  whole  there  Beams  no  good  reason  to  doubt  the 
necessity  for  these  increased  costs  since  they  are  in  line 
with  the  Commission's  general  experience  with  electric  rail- 
way operation.  Moreover,  even  if  th^  were  fonnd  excessive 
and  were  materially  reduced,  the  company  could  still  have 
an  income  far  below  the  limit  of  a  reasonable  return  on  its 
invested  capital  according  to  such  standards  as  the  Commis- 
sion has  applied  in  other  cases. 

The  fixed  capital  account  as  of  August  31,  1918,  was 
$2,123,906.81.  On  July  31,  1920,  it  was  $2,203,767, 
according  to  the  books  of  the  company.  The  operating 
expenses  include  no  allowance  whatever  for  depreciation, 
and  it  seems  apparent  that  even  with  a  considerable  increase 
in  its  passenger  revenues  the  company  is  not  likely  to  have 
much  more  than  enough  to  meet  its  interest  and  depreciation 
charges  without  any  allowance  for  dividends.  It  is  prob- 
lematical just  how  much  of  an  increase  in  revenue  will  result 
from  a  25  per  cent  increase  in  the  rate  per  mile.  The  com- 
pany's auditor  and  treasurer  testified  [Minutes,  page  18] 
that  the  proposed  increase  in  the  mileage  rate  would  prob- 
ably give  the  company  about  $16,000  more  annual  revenue. 
Even  if  this  were  doubled  the  net  income  would  hardly  be 
enough  for  a  reasonable  depreciation  charge,  and  unless  it 
could  be  shown  that  the  fair  value  of  the  investment  is  less 
than  the  $1,315,278.39  of  bonded  and  current  indebtedness 
—  an  untenable  proposition  in  view  of  the  way  in  which 
the  company's  fixed  capital  accounts  have  been  checked  by 
the  Commission's  examiners — it  is  evident  that  there  can 
be  no  question  of  excessive  earnings  when  the  income  is 
barely  suflScient  to  pay  interest  and  depreciation. 

!N'o  attempt  has  been  made  to  estimate  the  amount  of  the 
Federal  Income  tax.  Probably  the  amount  of  $20,027.80, 
claimed  by  the  company  as  the  taxes  chargeable  against  the 
twelve  months  ended  July  31,  1920,  should  be  somewhat 
reduced  as  a  matter  of  strict  theory  to  conform  to  the  Com- 
mission's practice  in  other  rate  cases.     The  actual  tax  bills 
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received  in  1919,  however,  exclusive  of  the  Federal  Income 
tax,  amounted  to  $17,296.89,  according  to  the  company^s 
annual  report  to  the  Commission,  and  it  is  likely  that  the 
diarge  for  the  twelve  months  ended  July  31,  1920,  would  be 
somewhat  more  than  this,  even  without  allowing  anything 
for  the  Pederal  Income  tax.  There  is  nothing  in  the  evi- 
dence to  show  how  much,  if  anything,  should  be  charged  for 
that  during  the  latest  period,  but  it  is  inconceivable  that  the 
amount  could  be  enough  seriously  to  affect  the  general 
result 

The  number  of  passengers  traveling  on  mileage  books  fell 
from  33,513  for  the  year  ended  July  31,  1918,  to  5793  for 
the  year  ended  July  31,  1920.  With  the  war  tax,  the  rate 
per  mile  by  mileage  book  is  3.78  cents  as  against  4  cents 
per  mile  straight  fare.  In  view  of  the  general  financial 
condition  of  this  petitioner  and  the  very  slight  saving  to  the 
pulblic  on  the  mileage  books,  the  company  should  be  allowed 
to  discontinue  their  sale,  and  should  redeem  the  remainisg 
unused  books  or  portions  of  books  at  their  face  value  upon 
presentation  at  any  time  within  one  year  after  the  order  in 
this  case  entered  takes  effect.  No  half  fare  rates  for  chil- 
dren or  other  special  rate  books  are  issued  by  this  road. 
The  straight  fare  of  5  cents  a  mile  is  a  high  rate.  It  may  be 
that  the  decrease  in  number  of  passengers  on  account  of  it 
will  more  than  offset  any  benefit  to  be  derived  from  the 
increase  in  fare.  The  necessity  for  the  increase  of  revenue 
has  been  shown.  The  officers  of  the  company  have  decided 
to  seek  it  through  this  increase  in  fare,  and  as  it  seems  a 
reasonable  method  of  curing  the  condition  in  which  the  com- 
pany finds  itself,  the  Commission  should  not  refuse  its 
request  for  this  increase  unless  the  CommisBion  has  another 
remedy  to  present. 

The  Commission  therefore  finds  that  the  rates  and  charges 
for  passenger  service  now  charged  by  the  Southern  Xew 
York  Power  and  Railway  Corporation  outside  of  the  city  of 
Oneonta  are  insufficient  to  yield  reasonable  compensation  for 
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the  eervice  rendered,  and  are  unjust  and  unreasonable,  and 
that  the  just  and  reasonable  rates,  fares,  and  charges  for  such 
service  to  be  hereafter  observed  and  in  force  by  it  as  a  maxi- 
mum shall  be  at  the  rate  of  five  cents  per  mile  for  tickets  and 
cash  fares,  and  that  the  sale  of  mileage  books  shall  be  discon- 
tinued. This  increase  in  rate  and  discontinuance  of  the 
sale  of  mileage  books  shall  be  effective  upon  the  filing  of  a 
tariff  by  the  company  to  that  effect  upon  5  days^  notica 

Chairman  Hill  and  Commissioners  Irvine  and  Barhite 
concur;  Commissioner  Kellogg  not  present 


708     PuBMC  Sbbvicb  Commission,  Secokb  Disteiot 

Vol  9,  IWO 


^2 


coo 

Q 


0900 

I" 


to  00 

I- 


COf- 


CO«D 


I 


kOC4 
00    ' 


sssss 


CD  00 
CIA 

eoo 


esi 


!3 


00  00 


ss 


g{1 


^ 


>* 
o 


OGC  CC  t^  -^ 


ooo 

ii 

con 


as 


ffW    f-i    00»H 


•-I  00  aQa» 


00  io  00(p 
S^O   00   ob w 


^  s  ss 


sss 


eo«-i 

82 


Si 


_  OCtCQCOQ 

St>-oo<«C4e4 

s    •    »    »   •   • 

|S5S5S2 


Oi 


•  o 
tci 


■QIC 


Scioo 

|S!;2 


ss 


CIO 

S5^ 


§1 


CD* 


CO 


^ 


s 


CD( 

i 


ee 


00^ 

3 


i 


h. 

3 


00  iH 


ISS 


«D<H 


=31  I 
If  i 

1 1  iff  It  I 
l|f||  ^1  I 


o 
eowiH 


22< 


S|S 

S3 


S 


I 


a 


i 


I 

> 


o 


iOcD< 


8^" 


o 


t- 

8 


CO 


0> 


BujTALo  Genbbai.  Eu^ctbio  Co.  709 

Na  557:709 

Bates  of  Buffalo  Gskbbal  Elbgtbig  CloMPAirr  Under 
Orders  of  the  Commission. 

In  the  Matter  of  the  Petition  of  Buffalo  Genbbal  Eleo- 
TBio  CoMPAirr  for  order  directing  amendment  of  cantraot 
for  power  between  petitioner  and  International  Railway 
Company^  by  insertion  of  ^^coal  claa8e'\  [Case  No. 
2590.] 

The  price  fixed  in  a  long  term  contract  by  which  an  electrical  oor* 
poration  agrees  to  supply  electrical  energy  to  a  railway  corporation, 
both  of  which  corporations  are  subject  to  the  jurisdiction  of  the 
Public  Service  Commission,  is  subject  to  revision  by  the  Commission 
if  found  to  be  unjustly  discriminatory. 

Where  such  a  contract  provides  for  the  supply  of  "  electrical  energy  " 
without  specifying  the  source  or  method  of  production,  the  electric 
company  is  at  liberty  to  supply  the  energy  from  any  source  it  sees  fit 
and  the  purchaser  may  demand  the  supply  of  any  available  energy 
regardless  of  the  source  or  method  of  generation. 

Decided  November  16,  1920. 

Appearances: 

Thomas  Penney^  Ellicott  Square,  BnflFalo^  for  Interna- 
tional Railway  Company. 

DamJiel  J.  Kenefick  and  C.  P.  Franchot,  1330  Marine 
Trust  Building,  Buffalo,  for  Buffalo  General  Electric 
Company. 

HiiiL,  Chairman: 

This  is  a  petition  by  the  Buffalo  General  Electric  Com- 
pany filed  October  1,  1920,  asking  that  the  Commission 
make  an  order  directing  a  change  in  the  rates  of  charge  pro- 
vided for  in  the  oontract  for  power  existing  between  the 
Buffalo  General  Electric  Company  and  the  International 
Railway  Company  by  the  insertion  of  a  so  called  "coal 
dause"  substantially  similar  to  the  on©  described  in  the 
Public  Service  Commission's  order  of  August  31,  1920. 
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That  order  was  made  to  apply  to  the  filed  schedules 
of  the  electric  company  which  fixed  the  prices  for  the  sale 
of  what  is  known  as  primary  power,  to  all  of  its  consumers 
of  such  primary  power  except  the  International  Railway 
Company.  Such  coal  clause  is  now  in  effect  pursuant  to 
said  order  and  provides  as  follows: 

If  in  any  calendar  month  the  cost  of  coal  delivered  to  the 
company's  river  station  (meaning  the  electric  company) 
should  exceed  an  average  of  $4.60  a  ton  of  two  thousand 
pounds,  then  consumer  will  be  charged  additional  for  sudi 
excess  coal  cost  in  the  proportion  that  the  kilowatt  hours 
consumed  by  him  during  the  month  bear  to  the  total  kilo- 
watt hours  consumed  by  all  consumers  who  use  primary 
power. 

The  order  affects  the  users  of  primary  power  only,  they 
being  those  taking  power  exceeding  a  voltage  of  five  hundred 
volts.  The  order  was  not  in  terms  made  applicable  to  the 
railway  company,  and  the  electric  company  now  seeks  to 
enlarge  the  scope  of  the  order  so  as  to  include  the  railway 
company.  The  reason  for  the  making  of  the  order  was  the 
prevailing  acute  advances  in  the  cost  to  the  electric  company 
of  coal  used  by  it  in  the  generation  of  a  part  of  the  power 
which  it  supplies. 

Much  the  larger  part  of  the  electric  company's  energy 
supplied  to  all  consumers  is  purchased  by  it  in  the  form  of 
electrical  energy  from  certain  power  companies  at  Niagara 
Falls  which  create  such  energy  by  tiie  use  of  generating 
machines  operated  by  turbines  which  in  turn  are  operated 
by  water.  Electrical  energy  thus  produced  is  generally 
described  as  hydro-electric  power.  Where  the  hydraulic 
power  is  applied  directly  to  machinery  without  being  first 
converted  into  electrical  energy  it  is  called  hydraulic  power. 
Electrical  energy  generated  from  steam  power  is  generally 
referred  to  as  steam-generated  electric  energy  or  power. 

The  basic  contract  under  which  the  power  is  delivered 
was  made  July  1,  1899,  by  the  Cataract  Power  and  Conduit 
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Company  with  tho  BuflFalo  Railway  Company.  Since  that 
date  the  Buffalo  General  Electric  Company  has  become  the 
successor  of  the  Cataract  Power  and  Conduit  Company,  and 
the  International  Railway  Company  has  become  the  suc- 
cessor of  the  Buffalo  Railway  Oompany,  and  said  companies 
will  be  referred  to  respectively  as  the  electric  company  and 
the  railway  company.  This  contract  has  since  been  altered 
and  modified  as  to  the  quantities  of  energy  to  be  furnished, 
but  not  as  to  the  description  of  the  power.  The  contract 
describes  the  energy  to  be  furnished  as  "  electrical  energy  ". 

The  railway  oompany  opposes  the  making  of  the  order 
prayed  for  upon  two  grounds :  First,  that  the  railway  oom- 
pany  by  reason  of  certain  facts  pertaining  to  its  supply  of 
power  is  differentiated  from  the  other  primary  consumers 
supplied  by  the  electric  oompany  in  such  respects  that  the 
same  reasons  which  support  the  application  of  the  coal  clause 
to  the  other  primary  consumers  do  not  in  justice  and  equity 
apply  to  the  railway  company^s  supply  of  energy;  and 
secondy  that  the  contract  under  which  it  receives  its  energy 
calls  for  a  different  description  of  energy  or  power  than 
that  which  is  furnished  to  the  other  primary  consumers,  its 
claim  in  this  respect  being  that  the  energy  for  which  it  has 
contracted  is  hydro  or  hydraulic  power  as  distinguished  from 
electrical  energy  or  power. 

This  second  ground  of  opposition,  which  we  will  consider 
first,  is  important,  because,  if  well  founded,  it  must  be 
admitted  to  greatly  strengthen  the  railway  company's  con- 
tention that  the  cost  of  coal  which  is  used  by  the  electric 
company  to  generate  a  portion  of  its  power  shotdd  not  be 
spread  over  the  railway  company;  in  other  words,  if  the 
railway  company's  contract  is,  as  it  claims,  for  hydro  or 
hydro-electric  energy  exclusively,  there  may  be  justice  in  its 
position  that  it  is  not  concerned  with  any  costs  of  the  electric 
company  in  the  production  of  auxiliary  electrical  energy 

by  steam.     But  we  fail  to  find  in  the  contract  any  basis  for 
this  claim.     The  contract  distinctly  provides  for  *'  electrical 
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energy/'  and  while  tbere  are  incidental  references  in  other 
piovisions  of  the  contract  which  make  it  dear  that  the 
energy  is  at  least  in  the  main  expected  to  come  from  the 
hydroelectric  plants  at  JKTiagara  Falls,  the  contract  is  lack- 
ing in  any  condition  or  provision  to  the  effect  that  it  is  to 
be  produced  by  any  particular  method  or  to  c<Mne  from  any 
particular  source.  While  originally  all  of  the  electrical 
energy  furnished  by  the  conduit  company  and  its  successor, 
the  electric  company,  was  generated  by  hydraulic  power  at 
Niagara  Falls,  it  appears  that  in  or  about  the  year  1916  the 
electric  company  constructed  and  put  into  operation  a  very 
large  plant  on  the  Buffalo  river  nbar  Buffalo  for  the  pro- 
duction of  dectrical  energy  from  steam  produced  by  coal, 
and  that  the  electrical  energy  so  produced  is  used  to  augment 
the  supply  of  power  from  Niagara  Falls  and  is  mixed  with 
the  last  named  supply  at  the  busbars  in  such  manner  that 
after  the  mixture  the  two  products  can  noc  be  distinguished. 
It  is  the  cost  of  coal  consumed  in  this  plant  which  gave  rise 
to  the  coal  clause.  Under  the  contract  it  would  seem  that 
the  electric  company  can  provide  the  electrical  energy  from 
any  source  and  by  any  process  it  sees  fit,  and  also  that 
regardless  of  the  source  or  method  of  generation  of  the 
energy  so  long  as  it  has  electrical  energy  available,  from 
whatever  source,  the  railway  company  is  entitled  to  demand 
its  delivery  under  the  contract  Indeed,  the  contract  itself 
contains  a  provision  that  the  electric  company  is  required 
to  provide  "  such  reserve  machinery  as  will  ensure  as  nearly 
as  practicable  the  continuity  of  its  suppl  v  of  electric  power 
to  the  railway  company".  So  important  a  question,  seri- 
ously affecting  the  respective  rights  of  the  parties,  would 
not  be  left  to  be  determined  by  inference  or  to  be  deduced 
from  the  surrounding  circumstances,  nor  do  I  think  it  was. 
It  is  difficult  to  suggest  any  way  in  which  the  parties  could 
have  expressed  themselves  more  clearly  than  they  have  done 
by  the  unambiguous  description  of  the  power  to  be  furnished 
as  '' electrical  energy". 
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We  therefore  fail  to  find  any  support  for  the  claim  of 
the  railway  company  that  the  <iemand  was  limited  to  elec- 
trical power  hydraulically  produced. 

Eeferring  now  to  the  respondent's  first  objection,  namely, 
Ihat  the  railway  company,  by  reason  of  certain  facts  per- 
taining to  its  supply  of  power,  is  entitled  to  be  put  on  a 
basis  didBFerent  from  that  of  the  other  primary  consumero, 
and  should  therefore  be  exempted  from  the  application  of 
the  coal  clause,  the  facts  thus  advanced  are,  briefly:  that 
the  railway  company  has  erected  and  maintains  a  steam 
stand-by  plant  which  is  used  as  a  safeguard  against  inter- 
ruptions in  service  and  for  aiding  the  carrying  of  the  peak- 
load  during  rush  hours;  that  its  contract  is  for  a  period 
of  thirty-two  years,  whereas  the  contracts  of  other  so  called 
primary  consumers  are  year  to  year  contracts;  that  the 
other  so  called  primary  consumers  in  the  city  of  Buffalo 
must  of  necessity  obtain  their  electrical  energy  from  the 
electric  company,  it  having  a  monopoly  there,  whereas  the 
railway  company  by  virtue  of  its  franchise  has  the  right  to 
carry  power  and  electrical  energy  for  the  purpose  of  opera- 
ting its  cars  in  the  city  of  Buffalo  and  use  the  streets  of  the 
city  for  such  purpose;  that  the  railway  company  takes  its 
power  from  high  tension  lines  and  steps  the  power  down 
to  a  lower  voltage  and  does  not  therefore  require  the  electric 
company  to  spend  great  sums  in  providing  stations  and 
equipment  for  transforming,  as  is  the  case  where  it  supplies 
power  to  other  primary  consumers  who  do  not  have  trans- 
former stations;  that  under  the  contract  between  the  railway 
company  and  the  electric  company,  the  electric  company  has 
the  right  to  construct,  maintain,  and  operate,  free  of  charge, 
conduits  on  railway  company's  property ;  that  other  so  called 
primary  consumers  are  able  to  pass  the  burden  of  increased 
rates  for  electrical  energy  on  to  their  consumers,  but  the 
railway  company,  being  limited  to  rates  of  fare  fixed  by  law, 
is  unable  to  do  likewise;  and  finally,  that  the  railway  com- 
pany falls  \vithin  a  different  classification  under  the  regula- 
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tions  governing  the  filing  of  contracts  prescribed  by  the  order 
of  the  Public  Service  Commission. 

With  respect  to  all  of  these  considerations,  except  the  two 
last  mentioned,  it  might  fairly  be  said  that  if  the  basic  price 
of  the  electrical  energy  were  the  same  to  all  primary  con- 
sumers they  would  perhaps  be  important  and  might  require 
careful  analysis  to  determine  what  if  any  variation  in  price 
should  be  made  as  between  the  railway  company  and  other 
primary  consumers.  Such  is  not  the  case,  however,  the 
basic  price  to  the  railway  company  being  .0047  cents  per 
kw.h.  as  compared  with  an  average  of  .0076  cents  per  kw.L 
to  other  classes  of  primary  consumers.  It  thus  seems 
apparent  that  all  of  the  considerations  advanced  by  the  rail- 
way company  in  this  connection  were  given  their  due  weight 
and  entered  into  the  fixing  of  the  basic  price  at  the  time 
the  contract  was  mada  That  being  so,  it  would  obviously 
be  unjust  to  weigh  them  over  again  and  thus  give  them  a 
double  eflFect 

The  claim  that  the  railway  company  is  unable  to  pass 
the  burden  of  increased  prices  on  to  its  consumers,  being 
limited  to  rates  of  fare  fixed  by  law,  seems  fully  answered 
by  the  decision  of  the  Court  of  Appeals  that  its  rates  are 
within  the  jurisdiction  of  the  Public  Service  Commission; 
and  its  final  claim  based  upon  the  fact  that  by  a  r^ulation 
of  that  commission  its  contract  is  filed  as  such  instead  of 
being  governed  by  a  general  classification,  is  not  perceived 
to  have  any  bearing  whatever  upon  the  question  here 
presented. 

The  status .  of  the  railway  company  as  a  consumer  of 
primary  power  seems  to  have  been  fixed  upon  its  own  insist- 
ence in  a  previous  case.  (Fuhrmarm  v.  Cataract  Company, 
P.  S.  C.  N.  T.  2nd  Dist.  Vol.  3,  p.  736,  as  amended  in 
1915.) 

The  Commission  has  power  to  revise  the  rates  if  found 
unjustly  discriminatory  notwithstanding  the  term  of  the 
contract.     (People  ex  rel.  N,  Y.  Steam  Co.  v.  Stravs,  186 
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A,  D.  787  (affirmed  226  N.  Y.  704) ;  Union  Dry  Goods  Co. 
V.  Georgia  Pvhlic  Service  Corporationj  248  U.  S.  372.) 

No  daim  is  advanced  by  the  railway  company  that  the 
so  called  coal  clause  is  not  just  in  itself.  It  would  seem 
to  be  clearly  discriminatory  under  the  circumstances  to 
except  the  railway  company  while  applying  it  to  other 
primary  consumers. 

An  order  should  therefore  be  made  in  accordance  with 
the  prayer  of  the  petition. 

Commissioners  Irvine,  Barhite,  and  Van  Namee  concur; 
Commissioner  Kellogg  not  present. 
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In  the  Matter  of  tlie  Complaint  of  the  Boasd  of  Trustees 
OF  THE  Village  of  Lyons,  Wayne  county,  against 
Watnb  Telephone  Company  as  to  increase  in  rates  in 
said  village,  effective  December  1,  1919.  [Case 
Na  7166.] 

Where  pending  the  decision  of  a  complaint  against  rates  the  utility 
company  files  a  tariff  still  further  increasing  rates,  such  increased 
rates  come  up  properly  for  consideration  in  the  pending  proceeding. 

Principles  governing  allowance  for  intangible  assets  in  fixing  a  rate 
base  considered  and  applied. 

Eight  per  cent  allowed  for  return  on  capital,  including  allowanoe  for 
reservations  for  surplus  and  contingencies. 

Decided  November  18,  1920. 

Appearaofices: 

CJiarles  P,  Williams,  Lyons,  attorney  for  the  Village  of 
Lyons  and  for  the  Village  of  Sodns. 

George  S.  Tinklepaugh,  Palmyra,  attorney  for  the 
respondent. 

Kellogg,  Commissioner: 

The  Board  of  Trustees  of  the  Village  of  Lyons,  pursuant 
to  resolution  adopted  at  a  meeting  held  November  20,  1919, 
filed  a  complaint  against  increased  rates  proposed  to  be  put 
into  effect  by  the  Wayne  Telephone  Company  by  tariff  filed 
November  1,  1919,  effective  December  1,  1919.  This  com- 
pany serves  substantially  all  of  Wayne  county  except  the 
town  of  Savannah.  The  New  York  Telephone  Company  is 
a  large  stockholder  and  is  the  controlling  spirit  in  the  Wayne 
company,  and  this  increase  in  rates  was  made  at  the  time 
when  rates  generally  were  increased  throughout  the  State. 

The  villages  of  Sodus  and  Newark  originally  complained 
against  the  increases  made  at  that  time  by  this  company, 
but  subsequently  withdrew  their  complaints  so  that  the  mat- 
ter now  comes  for  decision  on  the  complaint  of  the  Village 
of  Lyons  alone. 
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Various  hearings  were  had  at  Lyons  and  Syracuse.  Much 
documentary  evidence  was  submitted  and  supplementary 
informatioii  required  by  the  sitting  Comimissioner  was  fur- 
nished. This  case  is  undoubtedly  typical  of  many  other 
situatians  existing  ia  the  State  affected  in  substantially  the 
same  manner  by  the  universal  increase  in  rates  made 
effective  December  1,  1919,  and  also  affected  by  still  further 
proposed  increases  by  the  New  York  Telephone  Company 
by  tariffs  filed,  effective  September  1,  1920,  and  by  this  com- 
pany by  tariffs  filed,  effective  October  1,  1920. 

Evidence  was  taken  as  to  the  valuation  and  revenues  and 
expenses  of  this  company  for  several  years  last  past,  but 
in  view  of  the  very  substantial  increase  in  costs  which  are 
being  experienced  of  late  its  earlier  experiences  are  of  little 
value  in  determining  the  cost  of  operation  at  the  present 
time. 

The  company  was  organized  in  June,  1910,  and  took  over 
the  lines  of  the  New  York  Telephone  Company  in  Wayne 
county  and  also  the  property  of  independent  lines  known  as 
the  Wayne-Monroe  Telephone  Company  and  the  Wayne 
County  Telephone  Company.  In  1915  complaints  against 
the  rates  charged  by  the  consolidated  company  were  presented 
to  this  Commission  by  the  municipal  authorities  of  the  vil- 
lages of  Newark  and  Lyons  in  caae  No.  2216,  and  as  a  result 
the  rates  were  foxmd  not  unreaoonably  high  and  the  com- 
plaints were  dismissed.  In  that  case  the  computations  of 
capital  invested  were  made  upon  conditions  existing  in  the 
years  1912  and  1913. 

After  that  decision  the  company  made  application  to  this 
Commission  for  authority  to  issue  $300,000  in  common 
capital  stock.  The  affairs  of  the  oomipany  were  then  care- 
fully examined  by  our  experts,  and  in  a  report  accepted  by 
the  company  and  upon  w'hich  the  order  of  this  Commission 
authorizing  the  issue  of  capital  stock  was  predicated,  its 
fixed  capital,  undepreciated,  was  valued  at  $415,517  as  of 
December  31,  1914.  The  accrued  depreciation  at  that  date 
was  placed  at  $67,871,  leaving  a  depreciated  value  of  fixed 
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capital  of  $347,646.  The  company  was  allowed  to  carry 
its  fixed  capital  at  the  undepreciated  amount  of  $415,517. 
The  depreciation  was  to  be  made  up  by  the  absorption  of  its 
corporate  surplus  of  $16,274,  the  remainder  of  $39,575  to 
be  carried  in  a  suspense  account  to  be  amortized  annually. 
This  amount  was  to  'be  made  up  by  annual  amortization  at 
the  rate  of  $4000  a  year,  which  procedure  has  been  followed 
to  the  present  time.  A  reserve  for  accrued  depreciation  was 
created  by  starting  with  this  amount  of  $67,871,  which  has 
since  been  added  to  montMy  upon  the  basis  of  a  theoretical 
depreciation  of  $2000  a  month  up  to  the  current  year  when 
the  amount  has  been  increased  to  $2200  per  month. 

This  ifl  lihe  theory  of  the  company  as  to  the  actual  monthly 
depreciation  of  the  plant  and  has  been  the  theory  upon 
which  it  has  acted  since  the  order  of  this  Commission  adjust- 
ing its  fixed  capital.  Inasmuch  as  the  c:ipital  of  this  com- 
pany was  60  carefully  examined  at  tihe  time  of  its  applica- 
tion for  a  stock  issue  and  nothing  has  occurred  in  the  course 
of  this  proceeding  or  otherwise  to  cast  doubt  upon  the  cor- 
rectness of  entries  on  the  books  of  the  company,  it  is  felt 
that  its  values  as  stated  upon  the  books  should  be  accepted 
for  the  purposes  of  this  proceeding. 

This  value  amounted  at  the  close  of  the  last  fiscal  year, 
December  31,  1919,  to  $488,430.  Of  this  amount,  however, 
there  was  in  reserve  for  depreciation,  as  the  result  of  charg- 
ing off  monthly  the  amoxmt  of  the  theoretical  depreciation, 
and  which  remained  in  sudh  fund  over  and  above  the  actual 
expenditures  for  that  purpose,  $103,995.  This  had  been 
allowed  as  an  operating  expense,  and  was  therefore  con- 
tributed by  the  rate  payera,  except  the  above  mentioned  sum 
of  $39,575  amortized  as  directed  by  the  Commission  pur- 
suant to  its  order  in  the  capitalization  case. 

This  leaves  a  reserve  for  depreciation  contributed  by  the 
rate  payers,  and  upon  which  they  should  not  be  charged 
any  return,  the  amount  of  $64,420,  which  being  deducted 
from  the  gross  fixed  capital  leaves  $424,010  as  the  amount 
of   the   tangible   fixed   capital   on   which   the   company  is 
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entitled  to  a  return.  This  is  the  value  fixed  by  this  Com- 
mission in  1916,  modified  by  subsequent  additions  and  with- 
drawals as  shown  by  the  books  of  the  company.  It,  with 
additions,  is  the  amount  of  fixed  capital  which  was  accepted 
by  the  company  when  it  was  authorized  to  issue  its  capital 
stock  to  the  amount  of  $300,000.  Presumably  it  contains 
all  that  could  properly  be  claimed  as  fixed  capital. 

Now,  however,  iJhe  company  claims  a  substantial  sum  in 
addition,  which  it  calls  "going  value". 

The  order  of  the  Commission  was  based  upon  a  final 
report  bearing  date  June  30,  1916,  some  two  years  after 
the  decision  of  the  Court  of  Appeals  in  the  case  of  People 
ex  rel.  Kings  County  Lighting  Company  v.  WUlcoXj  210 
N.  Y.  479.  At  that  timie  public  utility  companies  generally 
were  advised  of  the  right  to  claim  for  intangibles  and  for 
going  value  if  existing  conditions  warranted  it.  The  fact 
that  no  claim  was  made  at  that  time  goes  far  to  indicate  that 
the  company  had  no  substantial  asset  of  value  aside  from  its 
tangible  property. 

It  now  makes  claim  that  to  the  fixed  capital  the  following 
items  sfhould  be  added: 

Minimnm  going  value  elementa  of  property  placed  In  previoas 
exhibit  at  at  least  IG  per  cent  of  pbytlcal  properly  as  in 
same  exhibit,  $455426.27 168*260 

In  justification  thereof  the  following  is  submitted : 

Preliminary  organization  and  development  costs  at  at  least 
2  per  cent 19,000 

"  Attached  business."  measured  by  commercial  costs  of  securing 
stations  connected  December  81,  1919  (6281  stations),  at  say 
14  per  station 21,000 

Cost  of  money,  i.  r.  commissions  and  f'^ea  which  would  be 
charged  by  bankers,  etc.,  In  securing  funds  from  investors, 
say  at  least  5  per  cent 22,000 

Minimum  conceivable  deficiency  in  return  due  solely  to  time 
and  money  necessary  to  develop  a  plant  and  business  cor- 
respondlni;  to  that  owned  by  Wayne  Telephone  Company 
on  December  31,  1919,  say  at  least  10  per  cent. 

(Actual  deficiency  under  a  fair  return,  as  determined  by  "  his- 
torical method  "  over  ten  year  period  of  company's  existence, 
was  about  60  per  cent ) 46 ,  000 

Total  of  above   items $97,000 

which    equals,    as    a    ratio    of    the    $466,000   for    physical 

elements  of  property,  about 21 . 8% 

which  latter  figures,  based  upon  the  above  detail  considera- 


tion of  a^mlnimiim  going  value  element  of  property  possessed 

ly,  are  to  w 
the  claims  made  in  previous  exhibit  of: 


by  the  Wayne  Telephone  Company,  are  to  be  compared  with 


Going  value  minimum,  at  least 16% 

equaling  In  amount,  as  used  In  exhibit,  at  least $08,269 
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These  items  are  all  referred  to  as  dements  of  ^^  going 
value".  As  Las  already  lieen.  noted  this  company  was 
formed  by  the  oonsolidation  of  a  nunzber  of  existing  com- 
panies which  served  this  territory,  and  nnder  the  decision 
of  this  Commission  in  the  case  of  Lockport  Light,  Heat  and 
Power  Company,  items  of  going  value  are  not  proper  addi- 
tions to  the  fixed  capital  of  a  consolidated  oom^pany  even  if 
they  could  properly  have  been  cLaimed  by  the  constituent 
companies  of  which  it  was  formed.  The  reasons  for  this 
rule  are  carefully  discussed  on  pages  71  and  following  of 
that  case,  reported  in  7  Public  Service  Commission,  Second 
District,  Reports,  27. 

Furtheranore,  there  is  no  indication  that  any  of  the  above 
contended  for  items  were  incurred  in  any  substantial  amcun? 
either  by  this  company  or  its  predecessors  in  interest  It  is 
not  probaible  that  in  the  installation  of  a  telephone  company 
any  great  period  of  time  was  lost  in  non-operation  or  the 
other  expenses  contended  for  were  actually  made  with  one 
exception. 

It  is  probajble  that  the  predecessors  of  the  company  must 
have  incurred  to  some  extent  organization  and  development 
costs,  for  which  it  claims  an  allowance  of  $9000.  It  is  true 
that  they  did  not  make  this  claim  at  the  time  of  the  capitali- 
zation case  when  its  fixed  capital  was  being  adjusted,  but 
that  item  is  not  included  in  the  fixed  capital  adjustments, 
and  expense  of  that  character  must  undoubtedly  have  been 
incurred.     It  would  seem  therefore  proper  to  allow  this  item. 

It  should  be  noted  further  that  the  company  also  has  sub- 
mitted a  tabulation  in  which  it  attempts  to  make  up  a 
development  cost  by  what  is  called  the  Wisconsin  or  his- 
torical method,  which  consists  of  capitalizing  all  deficiencies 
and  return  of  less  than  8  per  cent  on  the  investment  since 
its  start.  This  would  result  in  an  addition  of  $224,603. 
This  of  course  is  a  preposterous  result,  and  is  not  seriously 
urged  by  the  company.  It  seems  to  be  based  on  the  theory 
that  the  less  a  company  earns  the  more  it  is  worth,  and  is 
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in  nowise  warranted  by  the  decision  of  the  Court  of  Appeals 
in  the  Kings  County  case. 

As  to  working  oapital,  the  company  claims  an  allowance 
equal  to  its  cast  on  hand  and  materials  and  supplies.  The 
average  amount  of  materials  and  supplies  on  hand  for  the 
past  two  years  ie  $28,200.  The  working  cash  capital  which 
it  claims  to  be  necessary  is  $24,009.49.  It  is  thus  contended 
that  a  working  capital  of  $52,209  should  be  allowed  for  this 
company.  This  is  over  10  per  cent  of  its  fixed*  capital,  and 
would  0eem  to  be  excessive.  The  amount  claimed  by  it  in 
the  capitalization  case  and  allowed  in  the  order  therein  was 
$32,421,  and  of  thia  amount  it  was  required  that  $15,000 
should  be  used  to  discharge  outstanding  oibligations.  The 
keeping  on  hand  of  so  large  a  quantity  of  materials  and  sup- 
plies, although  perhaps  out  of  proportion  to  the  size  of  the 
company,  can  not  properly  be  criticised,  especially  in  these 
times.  It  is  not  proper  to  allow,  however,  in  addition 
thereto  a  working  cash  capital  of  $24,000  as  claimed.  Its  cus- 
tomers' bills  are  payable  in  advance.  If  anv  diligence 
whatever  was  used  in  this  direction,  and  to  the  exercise  of 
some  diligence  this  company  must  properly  be  held,  such  bills 
certainly  could  be  collected  on  the  average  at  least  one  month 
after  the  rendition  of  the  service,  or  two  months  after  their 
due  date.  The  annual  revenues  of  the  last  fiscal  year  of 
$163,914  would  indicate  an  allowance  for  this  purpose,  ade- 
quately sufficient,  of  $13,659,  the  amount  of  its  bills  receiv- 
able for  one  month. 

Upon  the  foregoing  we  may  make  the  following  summary : 

Fixed  Capital 

Book  value  of  physical  property |488 ,  480 

Balance  in  reserve  for  depreciation  December  31,  1019.     |103,905 

Less   89.575 

64,420 

$424,010 
Organization  and  development  costs 9,000 

Working  Capital 

Annual  revenues $163,914 

1/12  of  annual  revenues $13,659 

Materials  and  supplies 2S,2O0 

■  41 , 859 

$474,860 
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AllocatLag  the  proper  proportion  of  tkese  investmentg  to 
tlie  city  of  Lyons,  and  taking  a  per  station  ratio,  13.8  per 
cent  of  all  the  stations  of  the  company  being  in  the  Lyons 
exchajige,  rfiows  an  investment  in  tfiat  area  of  $65,632. 

In  order  properly  to  determine  the  receipts  and  oosts  of 
operation,  we  must  bring  ourselves  down  to  a  very  late  data 
These  oosts  have  so  shifted  and  so  increased  that  the 
experience  of  previous  years  is  not  of  much  value  under 
present  conditions.  The  company  submitted  an  estimsate  of 
such  costs  for  the  year  1920.  This  estimate,  however,  is  in 
a  measure  problematical,  and  it  is  much  better  to  rely  on  the 
actual  experience. 

For  the  three  months  constituting  the  first  quarter  of  the 
current  year,  tables  were  introduced  by  the  company  cover- 
ing these  items.  These  reflected  the  present  costs  of  labor 
and  material  except  that  one  increase  in  wages  was  prevalent 
during  only  a  portion  of  this  period.  In  order  to  ascertain 
for  a  longer  period  of  time  the  present  experience,  determina- 
tion of  this  case  has  been  reserved  until  we  could  be  fur- 
nished by  the  company  with  a  statement  including  all  of  the 
first  six  months  of  1920.  This  is  now  at  hand-  It  shows 
that  the  two  quarters  were  substantially  similar.  What 
slight  difFerence  there  was  showed  increased  earnings  and 
decreased  expenditures,  so  there  can  be  no  reasonalble  claim 
made  that  the  first  quarter  was  more  "advantageous  to  the 
company  than  the  period  which  succeeded  it. 

To  establish  this  it  is  not  necessary  to  parallel  in  full 
the  two  statements,  the  one  for  the  first  quarter  and  the  one 
for  the  first  half  year,  but  it  may  be  advisable  to  compare 
a  few  of  the  figures  to  show  that  there  hes  'been  no  addition 
to  the  burdens  of  the  company  for  the  lapse  of  time  since 
March  31st  to  which  time  its  computations  on  the  hearing 
were  brought. 

Pint  Firtt 

quarter         half  year 

Total  revenue    $6,649.00  $13,312.00 

Farnings  per  station 9 . 22  18.46 

Total  expense    5,473.00  10,783.00 

Average  expense  per  station 7.59  14.96 

Balance  of   the  net  income 1,176.00  2.629.00 

Average  net  earnings  per  station 1 .63  8.40 
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This  indicates  that  the  experience  of  the  first  quarter, 
which  has  been  worked  out  in  the  exhibits  in  the  case,  may 
be  safely  relied  upon  as  an  indication  of  the  entire  experi- 
ence of  the  current  year. 

Having  examined  the  exhibits  furnished  in  this  record 
and  without  considering  them  in  detail,  item  by  item,  the 
conclusion  is  reached  that  th^  may  properly  be  considered 
as  a  basis  for  action  with  two  exceptions : 

Firsty  the  item  of  annual  amortization  which  is  sought 
to  be  included  by  the  company  as  an  operating  expense 
should  not  be  so  allowed.  It  is  a  portion  of  a  fund  which 
this  Commission  required  to  be  assembled  to  make  up  a 
depreciation  against  which  no  proper  reserve  has  been 
accumulated.  The  company  was  permitted  to  carry  its  fixed 
capital  at  its  full  undepreciated  value  upon  condition  that 
it  would  make  up  a  sum  suflScient  to  make  the  reserve  equal 
to  the  amount  of  depreciation.  For  this  reason  this  item 
should  be  deducted. 

Second,  the  schedule  filed  by  the  company  includes, 
among  other  taxes,  the  Federal  Income  tax.  This  for  the 
reasons  previously  stated  by  this  Commission  in  various 
cases  is  not  a  proper  deduction.  The  tax  on  the  income 
should  not  be  paid  by  the  rate  payers  but  by  tlie  stockholders 
who  enjoy  and  receive  it  This  income  tax  included  in  the 
general  statement  submitted  by  the  company  is  estimated 
for  1920  as  $2600,  and  it  is  deducted  from  the  amount 
claimed  by  the  company  as  a  necessary  operating  expense. 

The  actual  result  for  the  first  quarter  of  1920,  which  is 
in  almost  exact  proportion  to  the  experience  of  the  company 
for  the  entire  half  year,  is,  therefore,  as  follows: 

Revenues  WhoU  company         Lyont 

Exchange  revenues    tio  oao  **^'fto2 

ToU   revenuea    ♦"•!22  ^'  aa 

Miacellaneons  revenues    *«o    ^ 

Total   revenues    $12,740  18.690 

Empcnses  and  deductions 

Maintenance   'I'aSa  'o?? 

Depreciation «»«0^  1 1  2 Ji 

TS^fflif'^"':^'!!'.::::::::::::^::::::::::'*':^*^     '2:673        'lio 

Commercial    2,687  371 

*  Actual*  others  apportioned. 
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General 13.451  S476 

UncoUectlble  blUa 7C  10 

Taxes    2.860  824 

Hento 1,299  179 

Jotata 126.872  S5.269 

Net  LDCome $1,881 

An  income  of  $1331  upon  a  capital  investment  to  wtich 
the  company  is  entitled  to  a  retuxn  of  $65,532  indicates  a 
rate  of  return  for  the  quarter  of  2.03  per  cent,  or  an  annual 
return  of  8.12  per  cent 

The  next  question  to  be  determined  is  as  to  what,  under 
present  conditions,  is  a  fair  return  to  be  allowed  to  a  puiblie 
utility  oorporatiom.  The  company  justly  uiged  that  the 
present  rates  of  interest  are  very  high.  The  question  there- 
fore arises  for  our  determination  as  to  what  is  a  fair  return 
under  modem  day  conditions.  Public  utilities  are  pro- 
tected by  law  in  their  right  to  earn  an  ad^;qu)ate  return  upon 
invested  capital.  By  reason  of  this  quasi-guaranty,  invest- 
ments in  such  securities  are  not  entitled  to  as  high  a  rate 
of  return  as  investments  in  industrials  which  have  no  such 
protection. 

The  Federal  Transportation  Act,  1930,  contemplates  a 
return  to  carriers  engaged  in  interstate  commerce  of  5^  per 
cent  for  the  next  two  years  with  an  addition  permitted  by 
order  of  the  Interstate  Commerce  Commission  of  an  addi- 
tional one-half  of  1  per  cent  for  the  purpose  of  mating 
improvements.  It  would  be  unfortunate  indeed  at  the 
present  time  to  tate  any  action  which  would  tend  to  increase 
rates  of  interest  There  is  perhaps  no  greater  menace  at 
present  confronting  the  country  than  the  high  cost  of  money, 
and  it  would  seem  that  the  rate  of  8  per  cent  which  has 
frequently  and  usually  been  considered  adequate  should  be 
still,  for  a  time  at  least,  adhered  to.  This  rate  is  'SSy^  per 
cent  above  the  rate  of  interest  which  one  citizen  in  our  State 
is  allowed  to  charge  his  neighbor,  and  in  view  of  the  assured 
right  of  the  public  utility  company  of  obtaining  an  adequate 
return,  unless  and  until  conditions  materially  change  for  the 
worse,  8  per  cent  should  be  deemed  an  adequate  return  upon 
the  investment  in  cases  such  as  this.      This  is  somewhat 
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borne  out  in  the  instant  case  by  the  evidence  of  the  general 
manager  and  chief  executive  of  the  telephone  company.  On 
page  65,  we  find  in  the  course  of  his  examination  thk  ques- 
tion and  answer: 

**  Q,  What,  in  your  opinion,  would  be  a  return  on  your  investment 
adequate  to  command  capital  to  caxry  on  the  operations  of  a  company 
of  this  kind? 

A.  At  least  8  per  cent." 

He  states,  however^  that  no  stock  could  be  sold  at  that  rate 
at  the  present  time,  but  there  id  no  indication  that  it  could 
be  sold  at  any  rate.  It  is  fair  to  state  that  later  in  hia 
evidence  the  following  question  and  answer  appear : 

"  Q.  Now,  Mr.  McDonough,  in  view  of  the  necessity  of  setting  aside 
surplus  to  take  care  of  the  years  in  which  the  return  should  f aU  below 
the  standard  rate,  wh&t  in  your  judgment  would  be  a  necessary  earning 
rate  for  this  company? 

A,  With  existing  conditions,  we  should  get  at  least  10  per  cent." 

This  last  assumption,  however,  is  unwarranted.  There  is 
nothing  in  the  rate  nmking  theory  which  permits  an  extraor- 
dinary rate  for  the  present  on  the  theory  that  there  exists  an 
ultimate  chance  that  sometime  in  the  future  the  return  may 
fall  below  the  standard  rate.  The  theory  is  that  at  the 
present  time  the  rate  should  be  sufficient  to  produce  an  ade- 
quate return,  and  in  case  it  falls  below  the  proper  standard 
or  rises  above  that  standard  it  should  be  adjusted  to  meet 
the  changed  circumstances.  A  return  of  8  per  cent  upon 
the  investment,  therefore,  should  in  this  matter  be  considered 
adequate,  including  whatever  necessity  may  exist,  if  any, 
of  making  reservations  out  of  income  for  surplus  and 
contingencies. 

The  above  totals  indicate  a  return  slightly  over  8  per  cent, 
but  if  these  figures  stood  alone  the  surplus  over  8  per  cent  is 
so  slight  that  it  would  probably  be  unnecessary  for  this  Com- 
mission to  interfere  with  the  tariff.  There  is  evidence 
tending  to  show  that  the  plant  in  the  Lyons  area  has  a  value 
slightly  in  excess  of  the  average  value  of  the  entire  company. 
The  amount  of  this  difference  is  slight.     It  is  caused  by  the 
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installation  there  of  a  higher  class  switchboard.  This  might 
reduce  still  further  the  apparent  slight  excess  of  return  over 
8  per  cent. 

At  this  point,  however,  another  element  enters  for 
consideration. 

Pending  the  decision  of  this  case  this  company,  following 
the  example  of  its  principal  stockholder,  the  New  York  Telo- 
phone  Company,  has  attempted  to  make  another  general 
increase  in  its  rates  including  this  Lyons  exchange.  The 
individual  business  line  rate  has  not  been  altered  but  all 
individual  residence  lines,  all  party  lines  and  residence 
rural  lines  have  been  increased  $3  per  year,  an  increase  of 
from  8  to  12  per  cent.  Rural  btisiness  lines  have  been 
increased  $6  a  year,  an  increase  of  20  per  cent.  Extension 
station  rates  have  been  increased  $3  per  year,  an  increase 
of  33%  per  cent  on  business  lines  and  of  50  per  cent 
on  residence  lines.  Although  the  rates  provided  by  tariff 
effective  December  1,  1919,  may  not  warrant  a  finding  that 
it  is  unjust  and  unreasonable,  yet  when  we  find  that  this 
tariff  yields  a  fuU  and  adequate  return,  and  we  find  that, 
pending  this  proceeding  another  tariff  is  filed,  which  greatly 
increases  that  return,  it  beoomes  necessary  to  treat  the  tariff 
filed  with  this  Commission  pending  this  proceeding  as  a 
component  part  of  this  investigation,  and  make  a  determina- 
tion based  upon  the  facts  as  they  now  are  with  the  tariff  pro- 
posed to  be  effective  October  1,  1920,  in  mind. 

The  rates,  as  to  the  reasonableness  of  which  decision  must 
be  made,  are  the  rates  provided  in  the  latest  tariff  filed,  which 
under  the  law  supersedes  all  former  tariffs.  The  proceeding 
although  originally  directed  against  the  tariff  of  1919  has, 
by  the  filing  of  the  superseding  tariff  of  1920,  during  its 
pendency,  been  automatically  transferred  to  the  latter.  This 
must  necessarily  be  so,  otherwise  a  determination  in  any 
pending  rate  case  could  be  prevented  by  the  filing  of  super- 
seding tariffs,  and.  the  Commission  could  not  function. 

This  tariff  with  its  large  increases  of  rates  above  those 
shown  to  be  amply  adequate  to  secure  a  proper  return,  should 
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not  be  permitted  to  become  eflFectiva  An  order  should  be 
made  fixing  the  rates  in  the  Lyons  exchange  area  at  the  rates 
stated  in  its  tariflF  effective  December  1,  1919. 

It  should  be  borne  in  mind^  however,  that  this  tariff  con- 
tains the  same  criticism  as  the  tariff  filed  at  Hudson  Falls 
by  the  New  York  Telephone  Company,  considered  in  the 
case  of  the  Orifm  Lumber  Company  providing  the  same 
charge  for  additional  trunk  lines  to  private  branch  exchanges 
as  for  the  first  trunk  line. 

It  does  not  appear  in  this  proceeding,  aside  from  the  tariff 
charge,  as  to  whether  service  of  this  kind  has  been  installed 
at  Lyons.  It  probably  is  in  a  minor  degree,  but  the  facts 
in  regard  thereto  have  not  been  developed.  This  determina- 
tion ought  not  to  be  deemed  a  decision  in  favor  of  the  pro- 
priety of  such  charge,  but  in  case  complaint  is  made  thereof 
this  Commission  should  be  fully  free  to  follow  in  regard 
thereto  its  decision  in  the  Orifm  case. 

An  order  should  therefore  be  entered  fixing  the  rates  at 
the  amounts  specified  in  the  tariff  filed  November  1,  1919, 
effective  December  1,  1919. 

Commissioner  Barhite  concurs;  Commissioner  Irvine  con- 
curs in  result,  filing  Opinion;  Chairman  Hill  dissents  in 
Opinion  in  which  Commissioner  Van  Namee  concurs. 


Hill,  Chairman,  dissenting: 

I  am  compelled  to  dissent  for  two  reasons.  First,  I  am 
not  prepared  to  support  the  proposition  that  the  company 
is  bound  in  a  rate  proceeding  by  the  adjustment  of  its  fixed 
capital  accounts  heretofore  made  by  the  Commission  in  a 
capitalization  proceeding.  In  my  opinion,  in  a  rate  case 
such  adjustments  are  binding  neither  upon  the  utility  nor 
upon  the  public,  and  the  question  of  the  actual  investment 
or  the  value  of  the  property  devoted  to  the  public  use  is 
open  to  proof.  In  this  particular  case  I  am  advised  by  the 
chief  of  the  division  of  telegraphs  and  telephones  that  vrhm 
the  fixed  capital  was  adjusted  only  "bare  bones''  figures 


728     Public  Sebviokj  Commission,  Secon^d.  Distbict 

ToL9. 1920 

were  included,  no  allowance  being  made  for  overheads.  I 
think  the  company  is  entitled  to  such  an  allowance,  and  while 
the  claim  for  it  seems  to  have  been  made  under  the  name  of 
"  going  value,"  that  fact  does  not  change  the  essence  or  the 
merit  of  the  claim. 

The  other  ground  of  my  dissent  is  my  opinion  that  the 
evidence  and  the  findings  thereon  were  given  too  narrow  a 
scope  to  form  a  basis  for  a  proper  determination  of  the  Lyons 
rates.  The  fixing  of  telephone  rates  is  not  an  exact  science, 
and  in  a  case  like  this  of  a  company  conducting  several  con- 
tiguous exchanges  in  a  limited  area,  all  interconnected  for 
toll  purposes,  I  think  the  filing  of  the  rates  in  the  respective 
exchanges  and  for  the  various  services  rendered  properly 
have  some  relation  to  each  other,  and  while  all  must  be 
reasonable  they  can  not  properly  be  fixed  solely  with  refer- 
ence to  the  rate  of  return.  That,  while  an  important  factor, 
is  not  the  only  one  which  the  company  is  required  to  con- 
sider. (See  Glen  Telephone  Company  cases,  this  Commisr 
sion's  Opinion  No.  497,  page  248  ante.) 


Irvine,  Commissioner,  concurring: 

I  concur  in  both  propositions  stated  in  the  Opinion  of  the 
Chairman,  but  I  neverllieless  concur  in  the  conclusion  reached 
by  Commissioner  Kellogg  upon  the  case  as  presented. 

I  believe  that  in  this  and  in  similar  cases  the  Commission 
should  ascertain,  by  obtaining  a  value  of  the  entire  property 
of  the  company  and  investigation  of  its  reasonable  operating 
expenses,  what  revenue  is  required  in  order  to  pay  those 
expenses,  taxes,  and  yield  a  fair  return  on  the  value  of  the 
propeiiy  with  a  reasonable  allowance  for  surplus  and  con- 
tingencies. By  this  method  the  rights  of  the  company  and 
the  public  as  a  whole  are  secured.  The  burden  of  raising 
such  revenues  should  then  be  distributed  among  the  different 
localities  and  different  classes  of  telephone  service  with 
regard  to  the  value  of  the  service  and  the  promotion  of  its 
usefulness.     N^everthelcss  this  case  seems  to  have  been  pre- 
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sented  upon  the  theory  that  the  Lyons  area  should  be  con- 
sidered alone.  Moreover,  there  is  not  such  a  variety  of 
conditions  in  the  communities  served  as  to  indicate  that  the 
method  I  deem  'best  would  affect  the  result  reached  in  the 
present  case. 

As  to  the  value  of  the  property,  that  assumed  in  the  capi- 
talization case  was  what  has  come  to  be  termed  a  bare  bones 
valuation.  It  included  nothing  for  organization,  manage- 
ment, engineering  or  interest,  tax^  or  insurance  during  con- 
struction. These  are  not  theoretical  intangibles  but  are 
actual  capital  costs.  They  are  properly  included  in  a  valua- 
tion for  rate  making  purposes  and  they  have  been  unifonnly 
allowed  by  the  Commission  and  their  inclusion  has  been 
enforced  by  the  courts.  The  going  value  urged  upon  the 
Commission  by  the  company  in  this  case  is  theoretical  and 
largely  hypothetical,  and  should  not  be  allowed,  but  the  costs 
I  have  listed  shoidd  be  allowed.  We  are  without  satisfactory 
evidence  as  to  their  amount,  but  the  Commission  knows  from 
experience  in  other  cases  that  they  must  amount  to  at  len^sr 
10  per  cent  of  the  field  cost.  If  we  add  to  this  latter  figure, 
fixed  by  Commissioner  Kellogg  at  $424,010,  10  per  cent, 
and  then  add  $28,000  for  materials  and  supplies  and  $13,659 
working  capital,  the  result  is  $508,070,  and  apportioning 
13.8  per  cent  of  this  to  the  Lyons  area  we  reach  a  rate  base 
for  that  area  of  $70,014.  The  qu€Literly  income  of  $1331 
indicates  a  return  of  about  7%  per  cent  on  this  amount. 
The  complaint  against  the  rates  of  December  1,  1919,  is, 
therefore,  not  well  founded.  It  certainly  can  not  be  con- 
tended that  7%  per  cent  is  an  unduly  high  return  under 
present  conditions.  The  evidence  was  all  taken  before  the 
tariffs  filed  to  be  effective  October  1,  1920,  and  before  the 
amendment  of  section  92  of  the  Public  Service  Commissions 
Law  by  chapter  957  of  the  laws  of  1920  took  effect.  The 
increase  sought  to  be  effected  by  tlie  latter  tariff  is  under 
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suspension,  and  the  burden  of  proof  is  now  upon  the  respon- 
dent to  justify  that  increase.  On  the  evidence  now  before 
the  Commission  it  is  not  justified. 

I  think,  therefore,  that  the  proposed  order  should  be 
entered,  but  with  the  right  reserved  to  the  respondent  if  it 
so  elects  to  make  application  to  the  Commission  for  a  further 
increase. 
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In  the  Matter  of  the  Comiplaint  of  Thomas  E.  Ktan,  as 
Cfhainnan  New  York  State  Legislative  Board,  Brother- 
hood of  Locomotive  Firemen  and  Enginemen,  as  to  methods 
now  in  use  on  railroads  in  taking  mail  bags  from  mail 
cranes  while  trains  are  in  motion.     [Case  No.  6950.] 

In  attempting  to  eliminate  as  far  as  possible  the  danger  arising  from 
the  present  method  in  use  on  railroads  in  this  State,  of  taking  mail  bags 
from  mail  cranes,  an  investigation  was  made  and  several  changes  pro- 
posed. They  are  here  described  and  considered  and  found  not  to  be 
practical. 

An  order  entered  making  the  clearance  between  the  center  line  of  the 
pouch  and  the  center  line  of  the  adjacent  track  not  less  than  6  feet 
and  6  inches. 

Decided  November  18,  1920. 

Appecurances: 

William  E,  Fitzsimmons,  Albany,  as  attorney  for  com- 
plainant; Thomas  E,  By  cm  as  Chairman  New  York  State 
Legislative  Board  of  Brotheirhood  of  Locomotive  Firemen 
and  Enginemen,  who  also  appeared  in  person. 

Oeorge  W.  KiMredge,  Grand  Central  Terminal,  New  York 
city,  as  Chief  Engineer,  The  New  York  Central  Railroad 
Company. 

/.  M.  Crocker,  2004  Grand  Central  Terminal,  New  York 
city,  as  Supervisor  of  Mail  Traffic,  New  York  Central 
railroad. 

W.  H.  Riddell,  Postoffice  Building,  New  York  city.  Acting 
Superintendent  of  Railway  Mail  Service,  representing  Post 
office  Department. 

R.  C.  Walker,  Albany,  Superintendent  of  Mail  Trans- 
portation, The  Delaware  and  Hudson  Company. 

James  MacMcurtin,  Albany,  as  Chief  Engineer,  The  Dela- 
ware and  Hudson  Company. 

C.  P.  MacArthwr,  Buffalo,  as  Principal  Assistant 
Engineer,  The  Pennsylvania  Railroad  Company. 
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H.  A.  Derr,  Buflfalo,  as  Assistant  Passenger  Trainmaster, 
Pennsylvania  railroad. 

H.  Foulkes,  90  West  street,- New  York  city,  as  Mail  Traffic 
Agent,  The  Delaware,  Lackawanna  and  Western  Railroad 
Company. 

Joseph  J.  Keanyj  Pennsylvania  Terminal,  New  York  city, 
as  attorney  for  The  Long  Island  Railroad  Company. 

D.  Siviftj  90  West  street.  New  York  city,  attorney;  L.  L. 
Tallyn,  Scranton,  Penna.,  Engineering  Department,  The 
Delaware,  Lackawanna  and  Western  Railroad  Company. 

W.  J.  Gardner,  Grand  Central  Terminal,  New  York  city, 
for  the  Mail  Traffic  Bureau  of  The  New  York  Central  Rail- 
road Company. 

P.  J.  Schardt,  New  York  city.  Superintendent  Railway 
Mail  Service ;  and  C  E.  Lincoln^  Albany,  Chief  Clerk  Rail- 
way Mail  Servioa 

William  H,  Adey,  Albany,  Office  Engineer,  The  Delaware 
and  Hudson  Company. 

Van  Namee,  Commissioner: 

Thomas  E.  Ryan  as  Chairman  of  the  New  York  State 
Legislative  Board  of  the  Brotherhood  of  Locomotive  Fire- 
men and  Enginemen  filed  a  complaint  with  the  Commission 
on  July  17,  1919,  against  the  metihod  in  use  on  railroads 
in  this  State  of  taking  mail  bags  from  mail  cranes  while  the 
train  is  in  motion.  In  the  complaint  it  was  asked  that  the 
Commission  undertake  an  investigation  the  purpose  of  whidi 
would  be  the  elimination  of  the  danger  from  employees  com- 
ing in  contact  with  mail  cranes  adjacent  to  the  running 

0 

tracks  of  the  railroads  within  the  State. 

Four  remedies  were  suggested:  (1)  the  creation  of  a  new 
device;  (2)  the  stopping  of  trains  at  stations  where  mail 
is  to  be  picked  up;  (3)  the  transportation  of  mail  by  local 
trains  to  central  points  where  regular  mail  trains  are 
scheduled  to  stop;  (4)  the  moving  of  the  mail  cranes  back 
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to  a  point  where  ttey  would  not  come  in  contact  with 
employees. 

Public  hearings  were  held  in  the  city  of  Albany  on  Sep- 
tember 17,  October  1,  1919,  and  October  13,  1920,  at  which 
representatives  of  the  complainant,  The  New  York  Oentral 
Railroad  Company,  The  Delaware  and  Hudson  Company, 
The  Pennsylvania  Railroad  Company,  The  Delaware, 
Lackawamia  and  Western  Railroad  Company,  The  Long 
Island  Railroad  Company,  and  United  States  Railway  Mail 
Service,  appeared. 

All  of  the  larger  railroads  in  the  State  provide  mail  cranes 
adjacent  to  their  main  running  tracks  from  which  pouches 
of  mail  are  caught  by  metos  of  a  catcher  carried  on  the  mail 
cars.  The  catcher  is  operated  by  one  of  the  mail  clerks. 
The  function  of  this  device  is  to  catch  the  vertically  sus- 
pended pouclh  at  about  its  middle  on  an  arm  normally  hang- 
ing down  against  the  car  but  which  is  raised  to  a  horizontal 
position  by  the  clerk  when  approaching  the  crane.  The 
pouch  then  follows  the  arm  of  the  catcher  backward  to  a 
goose  neck  at  which  it  is  supposed  to  cume  to  rest,  following 
which  it  is  disengaged  from  the  supporting  fasteners  on  the 
crane.  These  fasteners  consist  of  fingers  or  snaps  to  which 
rings  on  the  ends  of  the  bag  are  attached,  and  from  which  the 
pouch  is  supposed  to  be  detached  readily  when  the  force 
exerted  by  the  moving  train  through  the  catcher  is  applied. 
Considerable  d^exterity  is  required  on  the  part  of  the  clerk 
to  catch  the  pouch  with  one  hand  while  holding  the  c^.tcher 
horizontal  with  the  other,  so  that  the  pouch  may  not  slip 
off  and  fall  to  tfhe  ground  outside  the  car.  Misses,  in  which 
the  contents  of  the  bag  are  usually  destroyed,  occur  oooa- 
sionally  through  failure  of  the  clerks  properly  to  function. 
This  failure  may  in  some  instances  be  due  to  irregularity 
in  the  placing  of  the  cranes,  and  also  because  the  bags  are 
not  properly  loaded  or  are  overloaded,  the  postoffice  depart- 
ment having  established  a  limit  of  about  thirty  pounds  on 
the  amount  of  mail  which  may  be  caught. 
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It  was  shown  at  the  hearing  that  in  order  that  good  mail 
service  be  rendered,  it  is  essential  that  mail  be  caught  at 
many  small  communities  at  which  through  mail  trains  do 
not  stop,  and  where  local  trains  are  not  available  on  which 
to  transport  mail  to  central  points  at  which  the  mail  trains 
do  stop.  On  the  other  hand  it  was  shown  that  to  thus  col- 
lect mail  for  transfer  to  through  trains  at  central  points 
would  very  seriously  delay  mail  destined  from  one  local  point 
to  another  nearby  point  The  reason  for  this  is  obvious 
when  it  is  understood  that  Tinder  the  pi>esent  method  of 
exchange,  mail  received  at  one  point  may  be  at  once  dis- 
tributed, and  should  there  be  mail  for  tiie  next  station  in 
advance  it  may  be  thrown  oS  in  the  exchange  which  takes 
place  at  tihat  point.  Under  the  suggested  method  of  transr 
porting  by  local  trains  to  a  central  point,  delay  incident  to 
the  transfer,  distribution,  and  return  would  be  involved, 
which  in  some  instances  might  easily  be  measured  in  days, 
where  under  the  present  system  delivery  may  be  accom- 
plished within  a  few  minutes.  It  seems  to  be  apparent, 
therefore,  that  no  relief  may  be  expected  from  a  system 
involving  the  use  of  local  trains. 

It  was  shown  and  seems  to  be  entirely  obvious  that  to 
attempt  to  stop  mail  trains  at  all  points  along  each  railroad 
where  mail  originates  would  so  demoralize  the  service  as  to 
incur  serious  and  justifiable  complaint 

It  therefore  appears  that  the  only  avenue  of  relief  lies 
in  a  readjustment  of  the  clearance  now  existing  between 
the  cranes  and  the  railroad  equipment,  or  a  re-design  of  the 
cranes  so  that  a  clearance  between  the  parts  thereof  may  be 
afforded  which  will  minimize,  if  not  eliminate,  the  danger 
of  contact  by  employees  on  the  trains.  It  was  shown  at  the 
hearings  that  the  present  standard  clearances  on  the 
respective  railroads  within  New  York  state  as  represented 
by  the  distance  from  the  center  of  the  adjacent  track  to  the 
center  line  of  the  vertically  supported  mail  pouch  is  as 
follows : 
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Feet  Inehea 

Lehigh  Valley 6              9 

Buffalo,  Rochester  and  Pittsburgh 6              6 

Delaware  and  Hudson 6              5 

Pennsylvania 6              6 

Ulster  and  Delaware 6              3 

New  York,  New  Haven  and  Hartford 6              5 

Delaware,  Lackawanna  and  Western 6              7 

Boston  and  Albany 6              2 

Boston  and  Maine 5  11% 

New  York  Central 6              1 

On  double  or  single  track  lines  the  controlling  factor  is 
the  distance  at  which  the  pouch  may  safely  be  taken  by  the 
present  standard  catcher,  while  on  four  track  lines  such  as 
the  New  York  Central  railroad,  where  it  is  necessary  that 
cranes  be  placed  between  tracks,  the  factor  becomes  the 
available  space  for  spacing  tracks.  There  are  certain 
instances  also  in  the  case  of  double  and  single  tracks  where 
limitations  are  imposed  by  topographical  conditions  in  the 
particular  locality  in  question.  In  the  case  of  the  New  York 
Central  railroad  it  was  shown  that  the  present  clearance 
between  the  widest  locomotive  and  the  center  of  the  mail 
pouch  is  about  12^  inches.  It  was  further  shown  that  by 
a  modification  of  the  crane  as  well  as  the  catcher  this  lateral 
clearance  could  be  increased  to  approximately  I814  inches, 
thus  affording  about  6  inches  additional  clearance  between 
the  pouch  and  the  locomotive.  It  was  suggested  during  the 
bearing  that  the  New  York  Central  crane  might  be  further 
improved  by  raising  the  upper  arm  so  that  instead  of  being 
on  a  level  with  the  cab  window  it  would  be  at  least  the  height 
of  the  top  thereof,  the  purpose  of  this  being  to  eliminate  the 
danger  of  an  engineman  coming  in  contact  with  the  arm. 
In  order  to  demonstrate  the  feasibility  of  such  a  change, 
a  crane  embodying  this  modification  was  constructed  and 
tested  on  tihe  electric  division  of  IJhe  New  York  Central  rail- 
road. The  result  of  this  test  indicated  that  on  account  of 
the  swaying  introduced  by  reason  of  the  bag  having  to  be  sus- 
pended at  the  top  from  a  chain,  such  a  change  would  not  be 
desirable. 
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It  was  also  shown  that  on  certain  of  the  railroads  mail 
cranes  are  now  installed  which  are  not  nsed.  Obviously 
(ybstnictions  of  this  character  should  be  removed  from  the 
right  of  way. 

A  suggestion  was  made  lihat  the  pouch  should  be  suspended 
so  that  its  center  line  would  not  be  closer  than  3  feet  to 
the  locomotive,  but  it  was  clearly  demonstrated  that  to  aooom- 
plish  the  catoh  under  such  conditions  not  only  would  an 
unwieldy  and  excessively  heavy  catcher  be  required,  but  at 
the  same  time  on  account  of  the  much  greater  reach  required 
it  would  be  an  impossibility  in  the  case  of  those  railroads 
where  cranes  must  of  necessity  be  placed  between  tracks. 

It  should  be  borne  in  mind  also  that  the  results  of  contact 
with  lihe  pouch  itself  may  be  equally  as  serious  as  with  por- 
tions of  the  supporting  crane  inasmuch  as  catches  are  fre- 
quently made  with  trains  moving  at  a  high  rate  of  speed. 
Therefore,  it  is  essential  that  any  relief  afforded  must 
include  moving  the  pouch  as  well  as  the  supporting  elements 
of  the  crana  The  pouch,  of  course,  if  supported  with  the 
opening  at  right  angles  to  the  rails  would  be  at  least  6  inches 
closer  to  the  locomotive  than  the  supports,  and  therefore  the 
clearance  referred  to  above  would  be  reduced  from  12i;'4 
inches  to  about  6  inches  in  the  case  of  the  New  York  Central 
railroad. 

Prom  the  foregoing,  apparently  the  only  relief  which  may 
be  afforded  in  this  matter  is  that  the  clearance  between  the 
center  line  of  the  pouch  and  the  side  of  the  largest  locomotive 
be  increased  so  that  the  center  line  of  the  pouch  shall  not 
be  closer  than  6  feet  6  inches  to  the  center  line  of  the  adjacent 
track.  In  the  case  of  most  of  the  railroads  this  involves 
only  a  slight  change  in  the  location  of  the  stand  supporting 
the  crane,  but  in  others  a  re-design  of  the  crane  itself  will  be 
necessary. 

An  order  should  be  entered  accordingly. 
All  concur. 
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Petition  of  The  TS^ew  Yoek  Cbnteal  Raileoad  Oompawt 
imder  sectioB  54^  Kailroad  Law,  for  consent  to  the  disoon- 
tinuance  of  the  services  of  an  agent  at  the  Forbes  Avenue 
station  of  said  company  in  the  city  of  Rensselaer.  [Case 
No.  7811.] 

Where  the  revenues  of  a  suburban  station  are  depleted  by  raising  the 
rate  of  fare  to  a  point  beyond  that  which  the  traffic  wiU  bear,  and  which 
diverts  former  patronage  to  a  trolley  line  connecting  the  same  points, 
such  condition  gives  no  adequate  reason  for  the  discontinuance  of  the 
services  of  an  agent  at  the  station. 

Previous  rulings  of  the  Commission  in  such  cases,  as  to  considera* 
tion  to  be  given  to  increased  cost  of  operation  due  to  high  salary  paid 
the  agent,  followed. 

Decided  November  23,  1920. 

Appearances: 

Visscher^  Wh'Olen,  Lmicks  &  Murphy  (by  Mr.  Loncks) 
for  the  petitioner. 

Arihur  B.  LanpJiier,  Corporation  Counsel,  for  the  City 
of  Rensselaer,  in  opposition. 

Kellogg,  Commissioner: 

This  is  an  application  to  discontinue  the  Forbes  Avenue 
station  in  Rensselaer  as  a  passenger  agency  station.  Similar 
applications  ihave  been  frequently  considered  by  this  Com- 
mission, and  lie  principles  on  -which  its  decision  should 
rest  fairly  well  established. 

The  petition  is  based  upon  two  grounds,  tJhe  increase  in 
salaiy  of  the  agent,  and  the  decrease  of  revenue.  It  is  pro- 
posed to  abandon  the  sale  of  tickets  and  the  handling  of  bag- 
gage, and  tbe  performance  of  other  duties  usually  performed 
by  an  agent;  and  to  install  instead  a  caretaker  whose  only 
duties  will  be  to  keep  the  station  warm  and  clean. 

That  there  has  been  a  marked  increase  in  wages  paid  the 
local  agent  appears  from  the  evidence.     It  has  been  the  com- 

24 
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mon  experienoe  throughout  the  State  and  Country.  In  this 
particular  cajse  the  monthly  wages  of  the  agent  were  increased 
from  $50  in  1915  by  various  eteps  so  that  they  reached  at 
the  highest  point  $148.48  for  June,  1920.  Owing  to  the 
lessening  of  the  length  of  hours  at  that  time  the  wages  have 
been  slightly  reduced,  so  that  in  September  they  amounted 
to  $127.60,  an  increase  of  150  per  cent  over  the  wages  paid 
for  many  years  prior  to  1916. 

During  the  same  period  the  number  of  passenger  trains 
stopping  at  the  station  was  decreased  from  thirty-six  to 
twenty-six  trains,  daily  except  Sundays,  so  that  a  sub- 
stantially increased  compensaiion  was  paid  for  a  decreased 
service.  The  raising  of  the  salary  of  an  agent  to  a  point 
largely  in  excess  of  the  wages  which  were  sufficient  for 
materially  larger  services  a  few  years  ago  has  in  various  cases 
been  held  by  this  Commission  not  to  be  a  sufficient  ground 
for  the  discontinuance  of  an  agency  station. 

(Petition  United  States  Railroad  Administration,  as  to 
Solvay  Passenger  Station,  case  decided  February  13,  1919, 
case  No.  6695 ;  Petition  United  States  RaH/road  Administror 
tion,  as  to  discontinuance  of  WayvtUe  and  Reynolds  Stations, 
case  decided  April  22,  1919,  case  No.  6638;  Residents  of 
Rensselaer  Falls  v.  United  States  Railroad  Administration, 
decided  July  3,  19-19,  case  No.  6&33 ;  Petition  United  States 
Railroad  Administration,  as  to  Soteth  Corinth  Station, 
decided  July  8,  1919,  case  No.  6877.) 

It  appears,  however,  that  there  has  been  a  very  substantial 
diminution  of  the  revenue  collected  at  this  station.  The 
cause  of  this  is  unusual.  The  station  in  question  is  situated 
in  the  northerly  part  of  the  city  of  Rensselaer,  a  municipality 
which  according  to  the  official  census  of  1^15  had  a  popula- 
tion of  11,210,  and  is  now  dbiown  to  contain  between  twelve 
thousand  and  fifteen  thousand  inhabitants.  The  only  other 
station  in  this  city  is  a  station  known  as  "  Eenssclaer," 
farther  to  the  oouth  and  at  the  end  of  a  bridge  connecting 
with  Albany. 
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This  latter  station  is  located  in  a  very  extensive  railroad 
yard,  and  the  approach  to  it  is  over  a  bridge  aibont  five  hun- 
dred feet  long,  elevated  above  the  tracks,  which  is  not  acces- 
sible to  horse  drawn  or  motor  driven  vehicles  The  result 
is  that  baggage  can  not  be  brought  to  or  taken  from  this 
station  unless  it  is  carried  the  length  of  this  bridga 

The  stations  are  situated  on  the  route  of  a  belt  line  con- 
necting the  cities  of  Albany  and  Troy, 

It  would  seem  from  the  situation  described  that  from  the 
only  station  readily  accessible  for  transportation  of  baggage, 
there  would  be  a  considerable  patronage  in  a  municipality 
of  this  size.  There  has  'been,  however,  a  substantial  reduc- 
tion, but  the  cause  is  perfectly  olbvious,  and  is  not  one  of 
which  the  railroad  company  can  properly  complain. 

In  1918  there  was  a  substantial  curtailment  of  the  service, 
due  to  war  conditions.  Ten  trains  were  taken  off,  or  some- 
thing more  than  a  quarter  of  the  entire  service,  and  the  fare 
to  Albany,  a  distance  of  1.5  miles,  was  increased  from  5  cents 
to  10  cents,  and  that  to  Troy  from  11  cents  to  18  cents.  At 
that  tim«  transportation  by  trolley  to  Albany  could  be  had 
from  a  point  about  four  blocks  from  the  station,  and  accom- 
modated a  very  large  portion  of  the  people  in  the  city  of 
Bensselaer  for  the  sum  of  5  cents.  The  necessary  result  was 
to  very  substantially  decrease  the  patronage  of  this  station. 
It  was  due,  however,  to  a  deliberate  act  of  the  Federal 
Administration  in  increasing  the  fare  to  a  point  more  than 
that  which  the  trafSc  would  bear,  a  fare  which  has  since  been 
adhered  to  by  the  railroad  company  since  its  control  has  been 
restored. 

In  1917  the  revenues  of  the  station  were  $1672.90.     In 

1918,  in  June  of  which  year  the  increase  of  fare  became 
effective,  the  revenues  decreased  to  $1198.29.     In  the  year 

1919,  throughout  which  tihe  increased  fare  was  effective,  the 
revenue  dwindled  to  $995.09. 

Thus  by  reason  of  the  increase  in  fare  there  was  not  only 
a  decrease  in  the  number  of  passengers  carried,  but  a  very 
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substantial  decrease  in  the  total  revenue.  If  the  company 
insists  on  charging  a  f  aie  so  large  that  about  two-thirds  of 
the  passengers  who  formerly  patronized  this  line  have  had 
recourse  to  other  means  of  transportation,  it  has  no  standing 
here  to  demand  the  removal  of  an  agent  for  that  reason, 
especially  where  the  station  was  maintained  as  to  agen^ 
station  profitably  and  fioiocessfully  from  the  time  of  the  first 
operations  of  the  road  until  the  inauguration  of  the  excessive 
fare. 

The  failure  to  maintain  an  agent  at  this  station  would 
result  in  the  inability  to  pnrdiase  tickets,  and  prospectivo 
passengers  would  be  compelled  to  pay  their  fares  upon  lihe 
train,  an  obligation  which  peAaps  would  not  be  burdensome 
to  those  traveling  only  to  points  on  the  New  Yoik  Central 
lines,  if  it  were  not  on  account  of  the  consequent  difficxdiy 
in  handling  baggaga 

The  outgoing  passen'ger  deeiring  to  travel  with  a  trunk, 
if  there  be  no  agent  at  the  station  to  check  it  for  him,  is 
supposed  to  leave  it  on  the  platform,  notifying  the  trainman 
as  he  boards  the  car,  who  will  thereupon  have  the  trunk 
placed  upon  the  baggage  car,  and  iihe  ba^age  master  on  the 
train  will  issue  a  check  to  the  passenger.  This  is  not  a  veiy 
serious  incon\'Bnience  if  the  passenger  understands  the 
method  of  procedure. 

As  to  incoming  baggage,  however,  more  serious  incon- 
venience arises.  The  baggage  can  be  checked  to  the  station, 
and  if  it  happens  to  arrive  on  the  same  train  that  the  pas- 
senger does,  and  he  understands  the  proper  methods  to  be 
pursued,  it  will  be  put  off  at  the  station,  and  he  will  then 
try  to  get  into  connection  with  some  person  to  have  it  removed 
before  it  falls  into  other  hands.  If  it  does  not  arrive  on  the 
same  train  with  the  pai^senger,  it  is  taken  to  the  next  station 
having  a  baggage  room,  and  will  be  returned  to  the  non- 
agency  station  on  such  train  aa  liie  passenger  requests,  if  tbe 
plan  works  out  correctly.  This,  of  course,  is  an  unreason- 
able inconvenience,  and  one  to  which  the  residents  of  a 
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municipality  sufficiently  large  to  be  incorporated  aa  a  city 
should  not  be  subjected  at  their  only  available  railroad 
station. 

Another  consideration  presents  itself  in  this  connection. 
It  is  proposed  to  keep  the  station  heated  and  clean.  It  10 
thought  that  some  person  in  the  neighborhood  will  be  will- 
ing to  do  this  for  the  sum  of  $25  a  monith.  Even  if  this  be 
done,  it  is  quite  apparent  that  with  no  one  in  charge  of  the 
station  to  preserve  order,  with  the  station  open  at  all  times 
during  the  day,  in  view  of  its  situation  in  a  municipality  of 
this  size,  on  Ihe  river  front,  and  in  the  neighborhood  of  the 
much  larger  municipalities  of  Troy  and  Albany,  it  is  very 
likely  to  become  a  rendezvous  for  undesirable  characters, 
and  besides  becoming  unsanitary,  its  use  by  unprotected 
women  and  children  may  become  very  disagreeable,  and  per- 
haps dangerous. 

The  revenues  of  the  station  prior  to  1918  were  sub- 
stantially more  than  the  cost  of  maintaining  the  agent  even 
now.  The  absence  of  sufficient  revenue  to  pay  his  present 
salary,  even  if  that  were  a  controlling  factor  here,  is  due  in 
part  at  least  to  and  followed  the  doubling  of  the  fare. 

This  advance,  initiated  under  Federal  control,  is  still 
adhered  to  by  the  railroad  company  although  figures  sub- 
mitted by  it  show  that  in  connection  with  the  contempo- 
raneous curtailment  of  service,  it  has  caused  the  loss  of  two- 
thirds  of  its  former  patrons,  and  a  substantial  actual  loes  of 
revenue 

No  telegrams  are  transmitted  at  the  station,  even  in  behalf 
of  the  railroad  company  itself.  A  telegi-apher  is  not  here 
needed  for  the  position.  No  sufficient  reason  exists  why  a 
competent  person  to  perform  the  simple  duties  of  the  place 
should  not  be  employed  at  a  salary  well  within  the  resources 
of  the  station. 

The  foregoing  facts  suggest  that  an  application  on  behalf 
of  the  natural  patrons  of  this  station  for  a  reduction  of  fares 
would  be  more  in  order  than  this  application  to  dispense  with 
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tie  services  of  an  agent,  and'  thus  deprive  the  minority  who 
have  tihe  courage  and  determination  to  still  patronize  this 
station,  of  the  advantages  and  facilities  usually  enjoyed  by 
railroad  travelers,  and  to  which,  except  under  unujsual  condi- 
tions, they  are  entitled. 

An  ordinary  business  man  who,  conducting  a  profitable 
business,  doubles  his  prices  and  thereby  loses  most  of  his 
custom,  would  naturally  hasten  to  attempt  at  least  to  restore 
former  conditions.  Whether  a  similar  course  should  be  pur- 
sued here  is  not  determined.     It  is  not  the  issue. 

The  reasons  stated  suggest  the  denial  of  the  application. 

All  concur. 
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Petition  of  Howabd  H.  Vsooman  under  chapter  667,  laws 
of  1916;  for  a  oartificate  of  public  convenience  and  neces- 
sity for  the  operation  of  a  stage  route  by  auto  buses  in  the 
city  of  Watertown,  it  being  proposed  that  the  route  shall 
also  be  operated  in  and  between  the  city  of  Watertown 
and  the  villages  of  Cape  Vincent,  Clayton,  and  Alex- 
andria Bay,  and  intervening  points.     [Case  No.  7818.] 

Auto  but  operation: 

Certificate  granted  for  operation  between  Watertown,  Cape  Vincent, 
and  Clayton. 

Extension  line  from  Clayton  to  Alexandria  Bay  refused. 

Running  of  special  trips  between  Watertown  and  Dexter  as  part  of 
operation  of  line  between  Watertown  and  Cape  Vincent  forbidden. 

Decided  December  2,  1920. 

Appearances: 

Thomas  Bums,  139  Arsenal  street^  Watertown,  for  the 
petitioner. 

Francis  Jf.  McKinley,  Clayton,  for  Fred  I.  Dailey. 

O.  8.  McCartin,  Watertown,  for  the  Alexandria  Bay- 
Bedwood  Transportation  Company,  Inc. 

Delos  M.  Cosgrove,  Watertown,  for  The  Black  River 
Traction  Company. 

Van  Nambb,  Commissioner: 

An  auto  bus  line  has  been  operated  between  the  city  of 
Watertown  and  the  village  of  Cape  Vincent,  a  distance  of 
seventeen  miles,  for  over  five  years.  The  first  certificate 
was  granted  by  this  Commission  to  one  George  W.  Blodgett 
on  May  5,  1916,  who  subsequently  assigned  it  to  the  Water- 
town-Cape   Vincent    Company,    Inc.      This   company   on 

January  28,  1919,  transferred  its  city  license  to  Howard  H. 

Vrooman  who  has  operated  the  line  since,  and  is  the  peti- 
tioner in  this  case.  These  several  assignments  were  without 
the  consent  of  the  Commission,  so  that  this  petitioner  is 
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before  the  Commission  asking  for  a  certificate  of  con- 
yeoience  and  neceeeity  under  the  consent  of  the  City  of 
WatertoTm  granted  May  3,  1920. 

In  addition  to  operating  between  Watertown  and  Cape 
Vincent  he  wishes  to  enlargje  his  route  and  carry  on  the 
operation  between  Watertown,  Cape  Vincent,  Clayton,  and 
Alexandria  Bay.  The  distance  from  Cape  Vincent  to  Clay- 
ton is  sixteen  miles,  and  from  Clayton  to  Alexandria  Bay 
about  twelve  miles.  The  Adirondack  branch  of  the  New 
York  Central  touches  all  the  villages  reached  by  this  pro- 
posed line  with  the  exception  of  Dexter  and  Alexandria 
Bay.  The  railroad  was  notified  of  the  hearing,  but  did  not 
appear  and  raises  no  objection  to  the  granting  of  the 
application. 

The  Commission  has  already  granted,  in  case  No.  7722, 
Matter  of  DaUey,  consent  for  the  operation  of  an  auto 
bus  line  between  Clayton  and  Alexandria  Bay  and 
Watertown,  and  there  are  also  two  other  automobile  lines 
running  between  Alexandria  Bay  and  Watertown,  one  of 
which,  the  Eiedwood-Alexandria  Bay  Transportation  Cor- 
poration line,  operates  over  six  miles  of  the  road  between 
Alexandria  Bay  and  Clayton  already  operated  by  the  Dailey 
route,  and  the  same  route  over  which  it  is  proposed  by 
Vrooman  to  operate  his  auto  bus. 

The  routes  between  Alexandria  Bay,  Clayton,  and  Water- 
town  are  discussed  in  case  No.  7722,  Matter  of  Dailey, 
decided  September  28,  1920,  and  over  the  three  main  trav- 
eled roads  between  these  two  points  auto  bus  lines  now 
operate,  one  on  each  of  the  three  possible  routes.  If  the 
application  in  the  present  case  is  granted  it  will  parallel  one 
of  these  lines.  The  through  travel  between  Cape  Vincent 
and  Alexandria  Bay  passing  through  Clayton  is  very  light. 
There  is  no  public  convenience  or  necessity  to  be  served  by 
an  additional  line  between  Clayton  and  Alexandria  Bay.  At 
the  present  time  no  auto  bus  line  exists  between  Cape  Vin- 
cent and  Clayton,  and  it  would  seem  that  justice  would  be 


HowABB  H.  Vrooman  745 

No.  561 :  743 

done  and  the  public  oonyenienjoe  and  necessity  served  by 
allowing  the  petitioner  to  operate  between  Watertown,  Cape 
Vincent,  and  Clayton,  but  to  refuse  that  part  of  his  peti- 
tion which  would  extend  his  operation  from  Clayton  to 
Alexandria  Bay. 

About  midway  between  Cape  Vincent  and  Watertown  is 
the  incorporated  village  of  Dexter,  in  which  are  located  a 
number  of  paper  mills  employing  numbers  of  men  who  reside 
in  Watertown.  The  Black  River  Traction  Company  which 
operates  between  the  city  of  Watertown  and  the  village  of 
Dexter  on  the  north  side  of  the  Black  river  protests  against 
the  operation  by  this  petitioner  of  a  schedule  of  buses  recently 
inaugurated  which  operate  between  Watertown  and  Dexter 
only  on  the  Cape  Vincent  route  and  which  run  only  at  the 
time  when  the  men  are  going  to  or  coming  from  work.  The 
auto  bus  line  runs  on  the  south  side  of  the  Black  river  and 
from  half  a  mile  to  a  mile  away,  south  of  the  line  of  the 
street  car  company,  though  terminating  at  practically  the 
same  place  in  the  village  of  Dexter.  The  fare  of  the  street 
car  company  is  20  cents  while  that  of  the  auto  bus  company 
is  25  cents.  The  actual  operating  time  of  the  street  car  com- 
pany is  40  minutes,  and  for  the  bus  company  is  25  minutes, 
but  at  the  present  time  while  the  bridge  is  being  constructed 
over  Court  street  in  the  city  of  Watertown  the  necessity  of 
transferring  passengers  by  the  street  car  company  makes  its 
through  trips  from  the  Public  Square  considerably  longer 
than  its  regular  schedule. 

The  petitioner  wishes  to  operate  between  Cape  Vincent 
and  Watertown,  but  the  operation  above  described  is  prac- 
tically a  new  route  running  between  Watertown  and  Dexter. 
It  would  seem  to  be  just  to  allow  the  operation  between 
Watertown  and  Cape  Vincent  of  as  many  buses  as  the  peti- 
tioner desires,  but  unreasonable  to  allow  special  trips  to  be 
made  for  only  a  part  of  the  distance,  especially  that  part 
which  parallels  the  lines  of  The  Black  River  Traction  Com- 
pany.    The  special  buses  to  Dexter  should  be  discontinued. 
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Based  on  these  conditions,  a  certificate  should  be  granted 
for  operation  between  Watertown,  Cape  Vincent,  and 
Clayton. 

All  concur. 
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Ko.  562 :  747 

Petition  or  Complaint  of  Pavilion  Natural  Gas  Company 
under  sections  71  and  72,  Public  Service  Commiseions 
Law,  for  an  order  fixing  at  75  cents  per  thousand  cubic 
feet  the  maximum  which  may  be  charged  domestic  con- 
sumers for  natural  gas  in  the  incorporated  village  of 
LeRoy  and  other  municipalities.     [Case  No.  6976.] 

Decided  December  9,  1920. 

Appearances: 

Hon.  James  M.  E.  O'Grady  attorney  for  the  Pavilion 
Natural  Gas  Company. 

Hon.  Arthur  E,  Sutherland  as  attorney  for  the  villages  of 
Perry,  Warsaw,  Mount  Morris,  and  Leicester. 

WUliam  J.  Flynn,  Esq.,  Village  Attorney,  for  Village  of 
Mount  Morris. 

William  F.  Huyck,  Esq,,  Village  Attorney,  for  Village 
of  LeRoy. 

Babhite,  Commissioner: 

In  connection  with  this  case  there  is  presented  to  the 
Commission  a  problem  which  is  bound  to  recur  with  increa^ 
ing  frequency.  The  principle  is  well  established  that  a  fair 
rate  should  be  suflScient,  not  only  to  give  a  reasonable  return 
upon  the  investment  but  to  permit  the  accumulation  of  a 
reserve  which  will  safeguard  the  integrity  of  the  invertment. 
With  the  experience  of  many  years'  operation  and  the  knowl- 
edge of  the  various  elements  which  enter  into  production, 
the  approximation  of  the  annual  operating  costs  for  a  manu- 
factured gas  plant  is  not  so  much  a  matter  of  speculation  as 
it  is  in  the  case  of  natural  gas  companies  where  the  deple- 
tion of  a  natural  resource  may  result  in  the  obsolescence  of 
the  entire  investment  long  before  the  physical  usefulness  of 
mains,  meters,  etc.,  is  exhausted. 
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In  the  absence  of  exact  knowledge  of  the  prodnctive  life  of 
the  gas  field,  the  natural  gas  companies  probably  failed  dur- 
ing the  earlier  years  of  their  operations  to  include  in  opera- 
ting expenses  an  adequate  charge  for  accrued  amortization 
of  capital.  The  lack  of  effort  to  conserve  a  supply  of  gas 
both  on  the  part  of  the  companies  and  their  customers  indi- 
cates that  no  true  conception  was  entertained  of  the  value  of 
the  commodity  or  the  fact  that  it  might  diminish  in  quan- 
tity. Now,  both  the  companies  and  the  consuming  public 
are  facing  a  problem  peculiar  to  this  class  of  utilities. 

Assuming  that  the  field  of  the  Pavilion  Natural  Gas 
Company  might  at  the  beginning  of  operations  have  been 
estimated  to  have  a  productive  life  of  twenty  years,  which 
it  appears  at  the  present  time  would  have  been  a  reasonable 
estimate,  one-twentieth  of  the  fixed  capital  should  have  been 
written  off  during  the  first  year.  Suppose,  further,  that 
during  the  fifth  year  additions  to  capital  were  made  and  the 
estimate  of  twenty  years  was  still  considered  reasonably 
exact,  this  additional  investment  in  fixed  capital  would  have 
to  be  amortized  during  a  fifteen  year  period,  as  it  is  obvious 
that  while  this  equipment  might  have  a  physical  life  as  long 
as  that  installed  during  the  first  year,  it  would  have  no  value 
as  a  part  of  the  natural  gas  plant  after  the  supply  of  gas  is 
exhausted.  It  would  have  only  a  scrap  value.  Under  this 
theory  the  rates  of  depreciation  would  necessarily  have  been 
much  higher  than  those  which  this  particular  company  has 
used. 

It  may  be  contended  that  the  consumers  during  the  latter 
years  of  the  life  of  the  plant  should  not  be  penalized  for  the 
failure  of  the  company  adequately  to  provide  for  the  inevit- 
able depletion  of  gas,  but  practically  would  it  have  been 
possible  at  the  beginning  of  operations  for  the  company  to 
have  foreseen  either  the  exact  date  of  exhaustion  of  the 
supply  or  to  have  even  approximated  the  life  of  future 
investments  in  plant  and  equipment? 
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In  the  following  tables  only  a  5  per  cent  rate  of  deprecia- 
tion has  been  figured  in  determining  operating  expenses* 
This  rate  is  not  sufficient  to  preserve  the  integrity  of  the 
investment,  but  it  is  not  improbable  that  if  a  rate  were 
established  which  would  be  sufficient  to  make  up  losses 
applicable  to  former  periods  that  rate  would  be  so  high  as  to 
effect  a  reduction  in  the  number  of  couBumers  to  such  an 
extent  that  the  revenues  of  the  company  would  decrease 
rather  than  increase. 

As  regards  the  particular  problem  of  the  Pavilion  Com- 
pany, it  may  be  well  to  consider  the  return  which  the  hold- 
ers of  securities  have  had  during  its  existence.  Taking  the 
book  value  of  plant  and  equipment  as  shown  in  the  annual 
repcH^s  to  the  Commission,  less  the  balance  in  the  reserve 
for  acerued  amortization  of  capital  as  of  the  banning  of 
the  years  1907-1919  inclusive^  there  is  developed  an  aver- 
age annual  investment  of  approximately  $320,000.  Upon 
an  8  per  cent  basis  the  security-holders  would  be  entitled  to 
receive  during  the  thirteen  years,  $832,800;  the  records, 
however,  follow:  dividends,  $238,000;  interest  paym^its 
(approximately),  $65,000:  $303,000;  or  a  deficiency  in 
return  of  $29,800.  While  this  computation  may  not  be 
accepted  as  conclusive,  either  as  to  amount  of  investment  or 
as  to  measure  of  entire  return,  it  indicates  that  security- 
holders have  not  actually  received  any  portion  of  their  capi- 
tal investment  in  the  form  of  dividends,  as  appears  by  their 
swora  annual  reports. 

A  detailed  inventory  as  of  June  30,  1916,  was  submitted 
by  the  company.  This  inventory  appears  to  have  been 
fairly  and  correctly  made  by  the  auditor  of  the  company 
and  the  general  manager  who  had  been  connected  with  the 
company  since  1906.  The  values  are  based  upon  the  actual 
cost  value  of  the  property  with  a  reasonable  deduction  for 
depreciation  of  the  different  classes  of  property  by  reason 
of  the  term  of  service.  It  was  made  for  the  benefit  of  the 
company  itself  for  the  purpose  of  determining  the  actual 
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value  of  the  property  and  was  not  criticized  upon  the  hear- 
ing. Omitting  the  items  of  cash  and  accounts  receivable, 
amounting  to  $21,206.17,  the  entire  value  of  the  plant  and 
equipment  as  of  the  date  named  was  $638,342.60.  In  order 
to  bring  this  value  up  to  December  31,  1919,  there  may  be 
added  additions  for  the  years  1917,  1918,  and  1&19,  as 
shown  in  the  annual  reports  to  this  Commission,  together 
with  50  per  cent  of  the  increase  reported  during  1916,  this 
last  amount  being  necessarily  an  arbitrary  figure  based  upon 
the  assumption  that  one-half  of  the  capital  expenditures  for 
the  year  1916  was  prior  to  June  30th.  These  additions 
total  $44,166.22,  as  detailed  below. 

Included  in  the  inventory  is  an  item  of  drilling  wells^ 
amounting  to  $84,875,  which  is  perhaps  subject  to  scrutiny. 
While  there  has  been  no  prescribed  classification  of  accounts 
for  natural  gas  companies,  the  tentative  classification  evi- 
dently contemplates  that  under  "  initial  development  '^ 
should  be  included  the  cost  of  drilling  the  original  wells^ 
but  that  subsequent  to  the  commencement  of  operations  any 
wells  drilled  merely  to  maintain  the  flow  of  gas  should  be 
charged  to  operating  expenses. 

Dates  given  in  the  inventory  indicate  that  there  were  four 
wells  drilled  in  1906  and  five  in  1907.  These  are  presum- 
ably the  same  wells  referred  to  in  applicant's  sheet  No.  9, 
filed  April  30th,  in  which  it  is  stated  that  one  well  was 
drilled  in  1905,  three  in  1906,  and  five  in  1907.  Follow- 
ing the  year  1907  there  were  no  others  reported  until  1910, 
and  thus  there  may  be  deducted  from  the  $84,875  the  $64,- 
331.25  representing  cost  of  wells  drilled  after  1907. 

For  working  capital  there  has  been  allowed  one-sixth  of 
the  total  sales  for  the  year  plus  materials  and  supplies  as 
shown  in  the  1919  report.    This  develops  $33,332.13. 

A  balance  of  $224,629.06  remained  in  the  reserve  for 
accrued  amortization  of  capital  on  December  31,  1919.  This 
had  been  accumulated  prior  to  the  year  1918,  and  may  be 
considered  as  a  contribution  by  the  consumer  and  therefore 
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as  a  proper  deduction  from  the  investment  in  determining  a 
rate  base. 

In  accordance  with  the  foregoing  explanation  the  follow- 
ing figures  are  submitted  as  a  tentative  rate  base : 

Inyestment    plant    and    eqnlpment,    June    80,    1916»    aa    per 

inyentorr    9688,842.00 

Less  drllllnff  wells  sabBeqaent  to  1007 64,881.25 

$574,011.85 
Additions  since  June  80,  1007: 
1910,   one-half  of  total 16,861.06 

1017   17.824.58 

1018  15,547.51 

1010  4,488.10 

44,166.22 

1618,177.57 
Working    capital    88,882.18 

9651,500.70 
Less  the  reserre  for  accrued  amortisation  of  capital 224,620.06 

Tentative   rate   base 9426,880.64 

Allowing   an   8   per   cent   return  the   necessary   net   Income 
should   be    984,150.45 

The  company  claims  a  very  considerable  depletion  in  the 
supply  of  gas  since  19 16^  and  the  figures  in  the  annual 
report  sustain  this  contention  as  indicated  by  statement  of 
sales  below.  The  quantities  are  expressed  in  terms  of  M  cu. 
ft. :  1916,  639,420;  1917,  525,802:  decrease  of  17.7  per  cent 
as  compared  with  preceding  year;  1918,  337,681:  decrease 
of  35.8  per  cent  as  compared  with  preceding  year;  1919, 
239,973 :  decrease  of  28.9  per  cent  as  compared  with  preced- 
ing year.  Any  attempt  to  establish  the  probable  decrease  in 
future  years  is,  of  course,  a  venture  into  the  realms  of  the 
uncertain,  but  for  the  purposes  of  this  case  it  may  be  fairly 
assumed  without  prejudice  to  the  rights  of  consumers  that 
such  decrease  will  not  be  less  than  10  per  cent  of  the  1919 
sales. 

Before  estimating  any  gross  revenue,  mention  must  be 
made  of  the  existing  contract  between  the  Pavilion  Natural 
Gas  Company  and  the  Tri-'County  Natural  Gas  Company, 
This  contract  was  made  on  the  22nd  day  of  June,  1909,  and 
provides  for  the  sale  by  the  Pavilion  Company  to  the  Tri- 
County   Company  of   500,000  cubic  feet  of  gas  daily  at 
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fifteen  cexMs  per  thoufland  cubic  feet.  This  agreement  was 
made  subject  to  the  reservation  on  the  part  of  the  Pavilion 
Company  of  sufficient  gas  to  supply  for  domestic  use  certain 
towns  and  villages  along  its  lines.  It  was  further  provided 
that  '^  if  the  company  could  not^  because  of  a  falling  off  in 
production  or  from  other  causes,  ^^PP^J  ^^  stipulated 
amount  of  gas,  then  only  such  gas  as  the  company  might  have 
for  sale  exclusive  of  the  amount  reserved  should  be  fur- 
nished". The  supply  of  gas  is  rapidly  falling,  and  the 
Pavilion  Company  has  not  enough  to  supply  its  customers. 
The  price  paid  by  the  Tri-County  Company  does  not  pay  to 
the  Pavilion  Company  the  cost  of  production  aocOTding  to  its 
own  figures.  This  state  of  affairs  is  clearly  discriminatory 
against  the  customers  of  the  Pavilion  Company  other  than 
the  Tri-County  Company.  The  customers  of  the  Pavilion 
Company  should  not  be  required  to  pay  the  expense  of  sell- 
ing gas  to  the  Tri-Counly  Company  at  a  loss.  A  rate  of 
thirty-five  cents  per  thousand  cubic  feet  for  gas  sold  to  the 
Tri-County  Company  should  be  charged  against  the  Pavilion 
Company  in  estimating  its  operating  income.  The  sales 
to  the  Tri-Oounty  Natural  Gas  Company  amounted  in 
1919  to  20,907,414  cubic  feet,  over  10  per  cent  of  the 
quantity  of  gas  sold  by  the  Pavilion  Company  to  its  other 
customers. 

For  the  year  1919  operating  expenses  were  $86,338.92, 
with  no  allowance  for  depreciation.  It  was  stated  in  the 
testimony  that  "  it  requires  more  labor  to  take  care  of  a 
certain  number  of  wells  when  the  pressure  is  down  than 
when  it  is  not ".  This  statement  appears  to  be  supported  by 
the  figures  in  the  annual  reports  except  for  the  year  1919 
when  there  was  a  considerable  decrease  as  compared  with 
1918.  This  decrease  was  chiefly  in  the  item  "  Repairs  of 
wells  and  field  lines  ".  For  the  years  1916  to  1919  inclusive, 
operating  expenses,  exclusive  of  depreciation,  were  as 
follows : 
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Q99pirodiuead  Operatiito 

Mcu.  ft.  Year  expenses 

689,420 1916 $77,067.13 

526,802 1917 92.330.07 

387. 681 1 918 103 .  690 .  19 

239.973 1919 88,338.92 

The  report  form  does  not  require  details  of  tax  charges, 
and  it  is  assumed  that  the  deduction  of  $22,493.12  for  the 
year  1919  contains  income  taxes  which  have  been  held  by 
the  Commission  to  be  chargeable  against  stockholders  and 
not  considered  as  a  cost  to  the  consumer  in  establishing  a 
rate  of  return.  A  reduction  of  50  per  cent  in  this  item  has 
been  made  before  stating  a  proper  revenue  deduction.  This 
is,  of  course,  entirely  arbitrary. 

A  tentative  income  statement  based  on  the  foregoing  would 
then  contain  the  following  items: 

Gross  reyonue  from  saleB  of  197,158,613  M  cv.  ft.  at  80  cente. ..      |1S7, 726.89 
18,816,673  M  cu.  ft.  lold  to  Tri-County  Company  at  85  cents..  6,585.84 

$164,312.73 

Operatinff   expenses    186,888.92 

Amortization   of  capital  for  1919 80,908.88 

Taxes    U, 246.66 

128,494.36 

Available  for  return   on  Investment $35,818.37 

Amount    necessary    for   8   per   cent    return    on    rate   base    of 
$426,880.64     84.156.46 

Excess   of  return $1,667.92 

The  above  small  excess  of  return  will  be  more  than  equaled 
by  the  discount  allowed  for  prompt  payment  and  by  a  falling 
off  of  more  than  10  per  cent  in  the  supply  of  gas  obtained 
for  1919,  which  is  very  likely  to  occur  if  the  past  history  of 
the  company  is  repeated  in  this  particular. 

All  concur. 
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In  the  Matter  of  Proposed  Non-heating  of  Passenger  Wait- 
ing  Rooms  in  Stations  on  New  York,  Ontario  and  Western 
Railway  during  the  coming  Winter.     [Case  No.  7935.] 

It  is  the  duty  of  a  railroad  company  to  properly  heat  all  stations 
provided  for  prospective  passengers  awaiting  the  arrival  of  trains. 

Decided  December  14,  1920. 

Kellogg,  Commissioner: 

By  letter  addressed  to  this  Oomimission  by  Mra  Mable 
Scott  of  Walton,  N.  Y.,  under  date  of  November  13,  1920, 
our  attention  was  called  to  the  fact  that  the  station  at  Col- 
chester, on  the  Delhi  branch  of  the  respondent,  was  not 
heated  during  the  last  winter  season,  and  had  not  as  yet 
been  heated  this  year. 

Complainant  is  a  school  teacher  who  each  day  takes  die 
5 :55  p.  m.  train  from  Colchester  to  her  residence  in  Walton. 
It  was  stated  that  in  the  Winter,  many  times  the  train  was 

late,  which  caused  long  and  disagreeable  waiting  in  the  cold 
without  light  or  fire. 

The  attention  of  the  company  was  called  to  this  situation, 
and  inquiry  was  made  m  to  its  intentions  in  the  matter. 
In  reply  to  our  inquiry  the  following  letter  was  received : 

(Copy) 

MroDLETOww,  N.  Y.,  HJovember  18,  19tO, 
PuBUo  Service  Commission,  Second  Distbict,  Albany,  N.  Y. 
Gentlemen: 

Referring  to  your  letter  of  November  16th  in  regard  to  heat  at  the 
Colchester  station: 

We  have  not  contemplated  furnishing  heat  at  this  station  during  the 
coming  Winter.  It  is  our  purpose  to  cut  down  our  anthracite  coal 
requirements  to  a  minimum  so  as  to  permit  the  coal  companies  along 
our  line  to  place  every  pound  of  anthracite  coal  possible  on  the  market 
for  domestic  purposes.  The  Commission,  I  assume,  appreciates  the  fact 
that  the  anthracite  coal  situation  is  serious,  and  there  are  communities 
which  are  likely  to  go  without  coal  unless  the  consumption  is  curtailed 
or  the  production  is  increased.    Unfortunately,  the  soft  coal  situation 
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is  Buch  that  we  have  none  which  can  he  diverted  to  other  purposes 

than  locomotive  fuel. 

We  have  a  number  of  other  small  stations  on  our  line  where  we  are 
taking  similar  action. 

Yours  truly, 

J.  H.  NUELLE, 

General  Manager, 

Thus  it  developed  that  this  oompany  proposed  not  only 
to  leave  this  station  without  heat  but  other  small  stations 
along  ita  line,  acting  on  the  alleged  altruistic  motive  of  sav- 
ing coal  for  tlie  use  of  domestic  consum.'ers. 

A  hiearing  was  appointed  to  be  had  before  this  Commie- 
sion,  upon  this  general  subject  of  heating  of  its  stations,  at  the 
oflSce  of  the  Commission  at  Albany  on  December  9,  1920. 
The  company  was  notified  of  the  tearing,  and  requested  to 
be  represented.  It  was  not  represented.  Since  the  hearing 
this  further  letter  was  received  from  the  company : 

(Copy) 

Mn>DLErrowN,  N.  Y.,  Deoemher  8, 1920. 

Public  Sebvice  CoicMissiorr,  Second  Dxstbict,  Albany,  N.  Y. 

Gentlemen: 

Referring  to  your  letter  of  December  3,  case  7935,  in  regard  to  the 
matter  of  non-heating  the  waiting  room  at  Colchester  station: 

I  had  intended  to  attend  this  hearing  personaUy,  but  am  unable  to 
do  so,  and  at  this  instant,  I  have  no  one  whom  I  can  delegate  to  repre- 
sent us  at  the  hearing. 

Colchester  is  a  small  station  about  4  miles  from  Walton  on  the 
Delhi  branch,  and  anything  which  is  done  will  be  for  the  accommodation 
of  only  a  few  people.  If  we  heat  this  station  this  Winter,  it  will  simply 
divert  a  certain  amount  of  coal  intended  for  domestic  consumption  from 
the  market. 

We  feel  that  the  Commission  has  full  knowledge  of  the  conditions  at 
Colchester,  as  Mr.  Vanneman  and  Inspectors  Stouder  and  Himes  have 
been  over  the  line  a  number  of  times.  We  also  feel  that  the  Commission 
has  full  knowledge  as  to  the  seriousness  of  the  anthracite  coal  situation, 
and  therefore  we  will  cheerfully  comply  with  any  suggestions,  recom- 
mendation, or  order  which  the  Commission  may  make  in  this  instance. 

Yours  truly, 

J.  H.  NiTELLE, 

General  Manager. 
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It  would  seem  that  this  failure  to  heat  these  small  statf ona 
in  the  country  at  which  paasengeis  may  be  waiting  the 
arrival  of  trains,  often  remote  from  any  other  shelter,  is  a 
neglect  of  important  duty  of  the  company.  Probably  greater 
public  convenience  could  be  served  by  the  consumption  of 
coal  necessary  for  this  purpose  than  by  any  other  use  of 
the  same  quantity  of  that  commodity. 

These  stations  are  frequently  so  situated  that  neighboring 
shelter  is  not  acoessible.  Very  often  prospective  paasengers 
ride  to  them  from  some  distance,  and  are  compelled  to  wait 
for  a  considerable  time  when  trains  are  late.  The  duty  of 
the  company  to  keep  them  warm  for  this  purpose  ia  most 
apparent,  and  the  excuse  offered  is  decidedly  untenable. 

To  compel  passengers  to  wait  in  the  winter  cold  for  the 
arrival  of  trains  often  delayed  must  cause  not  only  great 
discomfort  but  constitute  a  serious  menace  to  health. 

An  order  should  be  entered  directing  this  company  to  keep 
all  these  stations  heated  at  reasonable  hours  when  liable  to 
be  used  by  passengers  awaiting  the  arrival  of  traina 

Commissioners  Irvine  and  Barhite  concur;  Chairman  Hill 
and  Commissioner  Van  Namee  not  present. 


Geoboia  et  al.  v.  Peoducees  Gas  Co.  757 

No.  664  :  757 

In  the  Matter  of  the  Complaint  of  Willis  Z.  Geosoia  as 
Mayob  of  the  City  op  Glean,  under  sections  71  and  72 
of  the  Public  Service  Commissions  Law,  against  Pbo- 
DUGEBs  Gas  Company  as  to  price  and  pressure  of  natural 
gas  furnished  the  public  in  said  city.     [Case  No.  7330.] 

In  the  Matter  of  the  Complaint  of  the  Town  Boabd  of  the 
Town  of  Glean,  Cattaraugus  county,  under  sections  71 
and  72  of  the  Public  Service  Commissions  Law,  against 
Pboducees  Gas  Company  as  to  price  and  pressure  of 
natural  gas  furnished  the  people  in  said  town.  [Case 
No.  7344.] 

In  the  Matter  of  the  Complaint  of  the  Tbustees  of  the 
Village  of  Fbiendship,  Allegany  county,  under  sections 
71  and  72  of  the  Public  Service  Commissions  Law, 
against  Peodttcebs  Gas  Company  as  to  illuminating 
power,  purity,  pressure,  and  price  of  natural  gas  furnished 
the  public  in  said  village.     [Case  No.  7372.] 

The  first  step  in  an  mverted  block,  or  iliding  MMJe  upwaid,  rate  far 

natural  gas  should  be  sufficiently  large  to  cover  the  absolute  needs  of 
domestic  consumers  during  months  of  greatest  consumption. 

Such  a  rate  is  established  for  conservation,  and  not  for  revenue 
purposes. 

Various  suggestions  for  conserving  and  making  more  uniform  the 
pressure  of  natural  gas  considered  and  remedial  measures  ordered. 

Decided  December  16,  1920. 

Appearances: 

John  K,  Ward  ior  the  complainant  City  of  Olean. 

i2.  Mandeville  Troy  for  the  complainant  Town  of  Olean. 

/.  C.  LeggeU,  Cuba,  and  Elliott  &  Mapes,  Friendship,  for 
the  complainant  Town  of  Friendship. 

James  P.  Quigley,  Olean,  for  Producers  Gas  Company. 

Kellogg,  Commissioner: 

These  eases  involve  the  rates  charged,  the  practices  fol- 
lowed, and  the  regulations  enforced  by  the  Producers  Gas 
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Company  in  its  supply  of  natural  gas  to  the  complainiiig 
communities. 

The  source  of  supply  is  from  wells  adjacent  to  the  New 
York-Pennsylvania  state  line,  situated  in  the  county  of 
Allegany  in  the  State  of  New  York,  and  the  county  of 
McKean  in  the  State  of  Pennsylvania.  The  Pennsylvania 
wells  are  owned  by  the  McKean  Natural  Gas  Company,  a 
Pennsylvania  corporation,  the  entire  capital  stock  of  which, 
except  the  directors'  qualifying  shares,  is  owned  by  the 
respondent 

The  main  supply  is  in  the  State  of  Pennsylvania,  and  at 
a  point  in  the  town  of  S'haron,  in  that  State,  the  pipe  line  of 
the  respondent  divides  into  two  branches:  one  extending 
northwesterly  and  ultimately  supplying  the  town  of  Olean, 
and  the  10th  and  11th  wards  of  the  city  of  Olean,  whose 
interests  are  involved  in  two  of  these  cases;  and  the  other 
branch  extending  in  a  more  direct  northerly  course  to  the 
village  of  Friendship,  the  complainant  in  the  third  of  these 
proceedings. 

The  causes  of  complaint  are  somewhat  varied  and  require 
separate  consideration. 

AS  TO  RATES 

By  a  tariff  effective  January  23,  1920,  the  respondent 
established  a  schedule  in  the  nature  of  an  inverted  block 
rate  for  gas  consumed  in  certain  conmiunities,  including 
that  portion  of  the  city  of  Olean  supplied  by  it,  and  the 
town  of  Olean.    This  rate  is  as  follows : 

First  5000  cubic  feet,  52  cents  per  thousand. 

Second  5000  cubic  feet,  57  cents  per  thousand. 

Third  5000  cubic  feet,  62  cents  per  thousand. 

Fourth  50OO  cubic  feet,  67  cents  per  thousand. 

All  excess  72  cents  per  thousand. 

There  is  a  discount  of  2  cents  per  thousand  for  prompt 
payment  of  bills,  and  a  minimum  charge  of  one  dollar  per 
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month.  The  rate  previously  in  effect  was  42  cents  per  thou- 
sand cubic  feet,  with  2  cents  discount  for  prompt  payment, 
and  a  minimum  charge  of  fifty  cents  a  month. 

In  the  village  of  Friendship  a  similar  tariff  was  placed 
in  effect  March  6,  1920,  where  previous  to  that  date  the 
charge  had  been  37  cents  per  thousand  cubic  feet,  with  a  dis- 
count of  2  cents  per  thousand  for  prompt  payment,  and  a 
minimum  charge  of  fifty  cents  a  month. 

Owing  to  various  delays  beyond  the  control  of  this  Com- 
mission, these  cases  have  not  been  ready  for  determination 
and  briefs  of  all  parties  submitted  until  within  a  few  days. 

The  actual  experience  of  the  company  in  the  collection  of 
the  increased  rates,  from  the  time  of  their  institution  to  the 
1st  of  October,  was  offered  in  evidence  on  the  hearing. 
We  therefore  have  the  benefit  of  the  actual  experience  of  the 
company  in  this  regard. 

The  evidence  given  by  the  company  to  justify  the  rates 
complained  of  was  not  contradicted  by  the  complainants,  but 
must  stand  as  established  proof  in  the  case  so  far  as  it 
appears  reasonable.  Counsel  for  the  complainants  stated 
and  reiterated  in  their  briefs  that  the  burden  of  proof  is 
on  the  company  to  justify  the  increase  in  rates,  and  upon 
this  proposition  they  evidently  rely,  asserting  that  there  is 
insufficient  proof  in  this  respect.  This  is  not  the  law.  The 
burden  of  proof  is  not  upon  the  company  to  justify  the 
rates  established,  but  is  upon  the  complainant  to  prove  their 
unreasonableness.  (Peo.  ex  rel  N.  Y.  C.  &  H.  R.  R.  Co.  v. 
Pub.Serv.  Com,,  215  N.  Y.  241 ;  Peo.  ex  rel  N.  Y.,  N.  E.  dt 
II.  R.  R.  V.  P.  8,  C,  159  App.  Div.  531,  affd.  on  opinion 
below  215  N.  Y.  689.) 

This  rule  as  to  the  burden  of  proof  was  subsequent  to  the 
cases  cited,  changed  as  to  common  carriers  by  chapter  240  of 
the  laws  of  1914,  and  as  to  telephone  companies  by  chapter 
967  of  the  laws  of  1920.  As  to  other  public  utility  corpora- 
tions, including  the  complainants   here,   however,   the  rule 
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laid  down  by  the  Court  of  Appeals  in  the  cases  cited  is  still 
in  effect,  and  the  burden  of  proof  is  upon  the  complainant 
to  establish  the  unreasonableness  of  the  rate. 

This  rule  was  forcibly  called  to  the  attention  of  certain  of 
the  parties  here  in  a  previous  case  [No.  6748],  where  the 
rate  ihen  in  effect  in  the  city  of  Olean  was  challenged.  The 
rate  in  effect  there  was  permitted  to  stand,  and  the  complaint 
was  dismissed  upon  a  memorandum  which  stated  — 

"  The  eTldence  is  inrafficient  on  behalf  of  the  complaint  to  lastify  an 
order  decreasing  the  price." 

In  view  of  the  fact  that  the  evidence  submitted  on  behalf 
of  the  company  stands  uncontradicted,  it  is  unnecessary  to 
indulge  in  any  elaborate  series  of  computations  to  justify  the 

rate  of  fifty  cents  per  thousand  cubic  feet  net.  The  opera* 
tions  in  the  town  of  Olean  and  the  two  wards  of  the  city  of 
Olean  adjacent  are  so  interlocked  that  it  is  proper  to  con- 
sider them  together  in  this  proceeding,  and  in  view  of  the 
manifest  result  it  is  unnecessary  to  attempt  to  subdivide 
them. 

The  total  receipts  in  these  municipalities  and  the  operat- 
ing expenses  for  the  year  1919  were  as  follows: 

Total  rwelpta  for  1919 : 

Olean,  city    $30,262.49 

Olean,    town    5 ,  823 .  60 

$35,586.09 

Operating  expenses : 

Olean,    city    $2S,951 .67 

Olean,    town     4 ,  662 .  71 

33,614.38 

Balance    $1,971.71 

The  totals  submitted,  showing  the  results  of  the  block  rate 
in  effect  during  seven  months  of  the  current  year  as  com- 
pared with  the  corresponding  seven  months  of  1919,  show  a 
revenue  of  $18,390.83  as  against  $17,273.47  in  1919,  an 
increase  of  $1117.36,  or  only  about  61/^  per  cent. 

Assuming  that  this  proportion  of  increase  maintains 
throughout  the  year,  the  receipts  would  be  increased  by 
$1900,  producing  an  income  of  about  $3900.    This  does  not 
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allow  for  taxes,  which  amounted  to  about  $1900.  These 
taxes,  however,  included  the  Federal  income  tax,  which 
under  our  rulings  is  not  deductible.  But  leaving  all  con- 
sideratian  whatsoever  of  the  tax  questions  aside,  the  income 
provides  a  return  of  8  per  cent  on  only  about  $49,000. 

The  figures  submitted  by  the  company  indicate  an  invest- 
ment for  the  city  of  Olean  alone  of  $148,365.72.  Although 
a  careful  examination  and  successful  criticism  might  reduce 
these  figures  to  some  extent,  it  is  quite  apparent  that  they 
can  not  be  reduced  to  less  than  one-third  of  the  amount 
claimed,  which  would  be  necessary  to  justify  any  proper 
eriticism  of  the  rate  sought  to  be  charged. 

As  to  the  village  of  Friendship  a  similar  condition  exists. 
The  figures  submitted  by  the  company,  and  the  only  ones  in 
evidence,  showed  the  operating  income  for  the  year  1919  to 
be  $540.90.  This  does  not  include  taxes  of  $1548.19,  which 
taken  into  consideration  would  produce  a  deficit.  Evidence 
submitted  by  the  company  showed  bare  bones  capital  invest- 
ment for  that  municipality  of  $71,536. 

Allowing  all  imaginable  increase,  from  the  institution  of 
the  rates  now  in  effect,  there  can  under  no  conceivable 
circtmistances  be  a  successful  challenge  of  the  fifty  cent  net 
per  thousand  cubic  feet,  the  rate  now  in  effect. 

On  the  subject  of  rates,  however,  another  very  important 
question  arises  for  consideration.  This  is  an  attempt  to  put 
into  effect  the  so  called  rate  now  permissible  by  the  legis- 
lation of  the  current  year.  The  theory  of  a  block  rate 
of  this  nature  is  that  it  is  not  introduced  for  the  purpose  of 
adding  to  the  revenues  of  the  company,  but  for  the  purpose 
of  conserving  the  natural  gas  supply,  upon  the  assumption 
that  consumers  will  be  careful  not  to  exceed  their  necessities 
by  a  wasteful  use  of  the  commodity  if  the  cost  of  such  excess 
use  is  placed  at  a  sufiSciently  high  figure. 

It  is  claimed  by  the  company  that  no  added  revenue  comes 
from  the  institution  of  a  scale  of  this  character  but  that  the 
decrease  in  consumption  offsets  the  increase  in  rates,  and  for 
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the  purpose  of  saving  the  commodity  and  for  that  purpose 
alone  a  scale  of  this  character  is  permitted.  It  is  asserted 
that  the  increase  in  the  price  at  the  various  steps  reduces 
rather  than  increases  the  revenue.  This  contention  is 
phrased  in  the  brief  submitted  by  the  company,  as  follows: 

"We  now  come  to  the  consideration  of  the  question  ae  to  whether 
or  not  the  blodc  system  wiU  make  any  change  in  the  existing  situation 
with  respect  to  income  and  return  upon  the  investment.  It  is  to  be 
noted  at  the  outset  that  hereafter  there  wiU  be  no  power  consumers. 
This  increased  rate  has  solved  the  power  user  problem  and  will  make 
available  for  domestic  purposes  around  twenty-five  miUion  (25,000,000) 
cubic  feet  of  gas  heretofore  used  by  them.  The  eale  of  this  gas  to 
domestic  consumers  under  the  block  schedule  running  up  to  seventy 
cents  ($.70)  wiU  not  bring  at  Jorge  a  return  to  the  company,  because 
the  consiuners  wiU  be  much  more  widely  scattered,  many  of  them 
will  not  reach  the  seventy  cent  rate,  which  wae  paid  by  the  power 


users." 


and  further  — 

"We  are  not  asking  the  increased  price  for  the  additional  gas  used 
beyond  five  thousand  (5000)  cubic  feet  per  month  in  order  to  increaee 
the  revenues  of  the  company,  but  we  are  asking  it  for  the  purpose  of 
putting  the  company  in  a  situation  where  it  may  realize  upon  its  gas 
fields  for  a  longer  period  of  time,  and  to  that  extent  defer  the  time 
when  the  plant  of  the  company  wiU  be  sold  for  junk,  because  of  the 
absolute  exhaustion  of  its  gas  fields.'' 

To  apply  properly  this  principle,  it  must  be  determined 
further  what  amount  is  necessary  to  serve  the  reasonable 
minimum  needs  of  the  domestic  consumer,  who  is  using  all 
due  care  to  prevent  waste.  To  the  amount  of  his  reasonable 
needs,  A^ath  careful  use,  gas  should  be  supplied  to  him  at  the 
minimum  rate  without  any  addition  in  cost 

The  practical  question  follows :  Is  the  allowance  of  5000 
cubic  feet  per  month,  the  first  step  of  the  proposed  block 
rate,  adequate  to  cover  the  necessary  use  of  the  domestic 

consumer?  It  is  entirely  true  that  during  the  warmer 
months  of  the  year,  when  the  gas  is  not  used  for  heating  pur- 
poses, the  ordinary  family  can  generally  get  by  on  that 
amount  of  gas,  but  it   should   also  be  permitted   to   use  a 
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BufScient  amount  to  include  heating  with  proper  appliances 
in  the  winter. 

On  page  66  of  the  record,  counsel  for  the  company  stated 
that  the  average  use  per  consumer  was  something  over 
99,000  cubic  feet  per  annum.  The  annual  report  of  the  com- 
pany for  1919  shows  that  277,334  M  cubic  feet  were  fur- 
nished to  private  consumers  during  the  year,  and  the  number 
of  services  was  2614,  indicating  an  average  consumption  of 
106,000  cubic  feet  per  serv'ce. 

In  bulletin  102,  part  7,  of  the  Smithsonian  Institution, 
entitled  "  The  Mineral  Industries  of  the  United  States," 
offered  in  evidence  in  this  proceeding,  it  is  stated  that  — 

''  The  average  consumption  in  M  cubic  feet  of  natural  gas  for  aU 
the  domestic  natural  gas  consumers  in  the  United  States  is  100  M 
cubic  feet  by  each  domestic  consumer  annually."     [Page  34.] 

This  would  indicate  an  average  monthly  consumption  of 
about  80O0  cubic  feet.  The  consumption,  however,  is  not 
uniform  throughout  the  year.  On  the  following  page  of  the 
same  pamphlet  there  appears  a  graph  which  indicates  an 
average  monthly  consumption  by  the  domestic  consimiers  of 
Charlestown,  West  Virginia,  during  each  of  the  twelve 
months  preceding  March,  1918,  ranging  from  6000  cubic 
feet  in  July  and  August,  1&17,  to  36,500  cubic  feet  in 
January,  1918;  and  in  Huntington,  West  Virginia,  from 
4000  cubic  feet  in  August,  1917,  to  32,500  cubic  feet 
in  January,  1918.  This  shows  that  the  winter  consumption 
in  those  municipalities  where  records  have  been  kept  is  five 
or  six  times  the  amount  consumed  in  the  warmer  weather 
months. 

In  Olean,  which  lies  somewhat  farther  north,  the  dispro- 
portion of  use  during  the  artificial  heating  season  must  be 
at  least  as  great,  and  probably  would  be  greater. 

The  Witness  Wyer,  called  by  the  company,  testified  that 
the  amount  consumed  by  the  average  consumer  of  100,000 
cubic  feet  per  annum  ought  by  economical  use  to  be 
reduced  about  one-third,  or  to  about  5000  cubic  feet  per 
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month.  This,  however,  is  probably  an  average  monthly  use, 
and  can  not  take  into  consideration  the  great  fluctnations  in 
consumption  due  to  the  absence  or  presence  of  the  necessity 
for  using  the  commodity  for  heating  purposes.  The  witness, 
however,  testified  that  in  his  own  home  he  used  on  the  average 
in  excess  of  22,000  cubic  feet  a  month,  with  all  the  improved 
e£S.ciency  devices  in  service. 

From  the  foregoing  it  becomes  apparent  that  the  ordinary 
consumer  can  not  in  times  of  cold  weather  supply  his  reason- 
able needs,  when  such  needs  include  the  heating  of  hi^  home, 
by  the  use  of  less  than  10,000  cubic  feet  of  gas  per  month. 

On  the  proper  theory  of  the  inverted  block  rate,  the  first 
block  should  be  sufficiently  large  to  permit  the  use  of  gas  for 
the  absolute  necessities  by  the  small  consumer,  and  for  such 
gas  so  consumed  he  should  not  be  charged  an  added  rate. 
The  first  block  should  therefore  be  at  least  10,000  cubic 
feet  instead  of  5000  cubic  feet  as  it  now  stands  in  the 
tariff  schedules  under  consideration.  Bates  should  be  fixed 
upon  this  basis,  applicable  not  only  to  the  municipalities 
complaining  but  effective  as  well  as  to  all  the  communities 
affected  by  the  tariffs  in  question. 

AS  TO  VARIOUS  CONSERVATION  SUGGESTIONS 

Upon  the  hearing  in  these  cases,  all  parties  were  interested 
in  instituting  reforms  in  methods  of  use  which  would  result 
in  saving  the  somewhat  shrinking  supply  of  natural  gas.  It 
is  unnecessary  in  this  case  to  go  into  detail  as  to  all  of  these 
proposed  remedies.  They  have  been  carefully  considered 
by  this  Commission  in  a  general  inquiry  on  the  subject,  and 
an  order  has  been  made  in  case  No.  7672  covering  this  com- 
pany with  others.  Under  the  provisions  of  the  order  in  that 
case,  these  various  conservation  methods  will  be  followed, 
except  so  far  as  modified  in  special  cases  by  this  Commission. 

There  does  appear,  however,  another  step  which  should  be 
taken  here,  along  the  same  line,  which  is  not  covered  by  the 
general  order  referred  to.    The  evidence  indicates  that  there 
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is  undue  loss  in  transmissioKL  This  should  be  examined  into 
by  the  company;  and  the  order  herein  should  provide  that 
meters  be  iastaUed  in  such  places  as  will  detect  this  loss 
in  transmission,  and  that  reasonable  efforts  shall  be  taken 
to  prevent  unnecessary  leakage. 

The  question,  which  was  a  matter  of  considerable  contro- 
versy upon  the  hearing  in  these  cases,  as  to  whether  or  not 
other  sources  of  natural  gas  supply  were  available  to  this 
company,  seems  to  be  largely  an  academic  question.  If 
under  the  conservation  measures  proposed  the  supply  is  not 
reasonably  adequate  for  the  consumers  to  enjoy  to  the  degree 
its  use  is  enjoyed  by  other  communities  similarly  situated, 
it  would  become  the  desire  if  not  the  necessity  of  this  com- 
pany to  secure  natural  gas  from  other  sources.  If  there 
were  shown  a  wilful  disregard  of  such  interests,  more  than  is 
developed  in  the  evidence  here,  an  order  of  the  Commission 
directing  it  to  secure  any  specified  available  gas  supply 
might  become  proper. 

AS  TO  THE  OPERATIONS  OF  THE  WEST  NOTCH  PUMPING 

STATION 

The  respondent  operates  at  West  N'.otch  a  pumping  sta- 
tion from  6  a.  m.  to  8  p.  m.  The  cessation  of  operation  of 
this  pump  produces  a  very  serious  diminution  of  pressure, 
which  causes  the  flow  of  gas  to  Friendship  village  to  so 
decrease  that  the  lights  frequently  go  down,  and  occasionally 
go  out.  Furthermore,  at  times  when  burners  are  left  at 
full  head  to  accommodate  the  lessened  pressure  and  secure 
as  large  a  flow  as  possible,  the  gas  returning  in  force  during 
unguarded  hours  of  the  night  has  produced  a  most  dangerous 
condition.  This  irregular  pressure  should  not  be  permitted 
to  continue. 

It  is  contended  that  there  is  no  object  in  using  this  pump 
after  a  vacuum  is  created.  But  it  has  not  been  shown  that 
it  is  not  practicable  to  tie  in  these  wells  in  such  a  manner 
as  to  pump  gas  from  different  wells  during  different  periods 
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throughoat  the  twenly-f our  hours,  in  order  to  supply  gas  for 
peak  load  demands  and  augment  the  supply  from  the  main 
line,  thus  producing  much  more  uniform  pressure. 

An  order  should  be  made  in  the  Friendship  case,  there- 
fore, to  provide  for  the  ccmtinuous  operation  of  this  station. 

AS  TO  CHARGES  FOR  METER  INSTALLATION  AT  FRIENDSHIP 

It  is  alleged  in  the  complaint  of  the  Village  of  Friend- 
ship that  every  new  customer  is  required  to  pay  the  sum  of 
$10.20  before  a  meter  is  installed,  and  that  when  the  meter 
is  removed  one  dollar  of  that  am^ount  is  retained  by  the 
company,  and  the  balance  repaid,  but  without  interest 
This  practice  is  admitted  by  the  answer. 

This  company  has  no  right  to  make  a  charge  of  $1  for 
the  installation  of  a  meter,  if  for  no  other  reason  than 
because  it  has  filed  no  tariff  providing  for  such  chai^ 
Without  discussing  the  propriety  of  such  charge,  if  the 
company  attempted  to  file  a  tariff  including  it,  it  is  sufficient 
for  the  present  to  hold  that  the  company  is  not  entitled 
thereto. 

Under  section  63  of  the  Transportation  Corporations 
law,  a  company  has  a  right  to  exact  a  deposit  from  a  pro- 
posed customer  of  an  amount  sufficient  reasonably  to  cover 
gas  consumption  for  two  calendar  months,  which  sum,  how- 
ever, must  be  returned  with  legal  interest  when  the  cus- 
tomer ceases  to  be  supplied  with  gas. 

No  rent  can  be  charged  for  the  meter  (section  66,  Trans- 
portation Corporations  Law).  Under  section  62  a  deposit 
may  be  required  to  secure  the  payment  of  the  cost  of  the 
portion  of  the  service  pipe  required  by  law  to  be  paid  for  by 
the  applicant  for  service. 

The  practice  of  the  company  in  making  any  other  charges 
in  this  connection  should  be  prevented  by  the  order  to  be 
entered  herein. 
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AS  TO  COMPLAINTS  ABOUT  PRESSURE 

It  is  not  necessary  further  to  consider  this  question  in 
this  particular  case.  The  general  order  above  referred  to  in 
case  No.  Y672  covers  the  subject  and  provides  in  its  sixth 
paragraph  — 

The  standard  pressure  to  be  maintained  in  the  service  pipes  of  all 
consumers  shall  be  at  least  four  ounces  per  square  inch,  and  each  such 
utility  shall  maintain  such  pressure  in  its  distributing  systems  as 
will  enable  its  patrons  to  secure  adequate  service  when  the  gas  is  con- 
sumed in  proper  and  efficient  appliances  and  not  in  violation  of  any 
of  the  provisions  of  this  order. 

From  the  foregoing  it  appears  that  the  orders  to  be 
entered  in  these  proceedings  should  each  of  them  provide  — 

1.  That  the  first  block  at  which  natural  gas  shall  be  sup- 
plied at  the  rate  of  52  cents  per  M  cubic  feet,  with  a  dis- 
count of  2  cents  for  prompt  payment,  shall  be  increased 
from  6000  cubic  feet  to  10,000  cubic  feet  per  month. 

2.  The  company  should  be  directed  to  install  suitable 
measuring  devices  for  the  purpose  of  detecting  any  unusual 
or  unnecessary  leaks  in  its  transmission  line,  and  upon  such 
detection  proceed  to  the  prevention  thereof. 

The  order  in  the  Frietndship  case  should  further 
provide  — 

1.  That  the  pumping  station  at  West  Notch  be  operated 
continuously. 

2.  That  the  practice  of  the  company  in  exacting  any  sum 
of  money  from  a  customer  at  the  time  of  the  installation  of 
a  meter,  in  excess  of  the  deposit  permitted  by  section  63  of 
the  Transportation  Corporations  Law,  shall  cease,  and  that 
such  deposits  made  in  compliance  with  that  section  shall 
be  repaid  with  legal  interest  when  a  customer  shall  dis- 
continue using  gas  supplied  by  the  company. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Fibst  Mobtgage  and 
Keai.  Estate  Company  of  New  Yobk  City  against 
Westchesteb  Lighting  Company,  flicking  that  the  gas 
main  of  said  company  be  extended  in  Dellwood  road.  Cedar 
Knolls,  in  the  city  of  Yonkers,  near  Bronxville,  and  gas 
furnished  a  residence  on  said  road.     [Case  Jfo.  7884.] 

Manufactured  Oaa  Utility,  Extension  of  Mains:  The  grant  of 
power  by  the  State  to  occupy  streets  and  highways  and  the  consent  of 
the  municipal  authorities  to  do  likewise  are  not  limitations  upon  the 
powers  of  a  lighting  corporation  organized  under  the  Transportation 
Corporations  Law,  but  are  in  the  nature  of  extensions  of  such  corpo- 
rate power  and  of  the  corporation's  facilities  to  do  lighting,  both 
public  and  private. 

The  requirement  of  the  statute  that  such  corporation  shall  furnish 
light  to  the  owner  or  occupant  of  any  building  or  premises  within  one 
himdred  feet  of  any  main  of  the  company  does  not  recognize  nor  imply 
that  such  main  shall  be  in  a  public  street  or  place. 

Power  of  Commission  to  Order  Extensions  not  Limited  to  PubUo 
Streets:  Under  section  65  of  the  Public  Service  Commissions  Law, 
the  power  of  the  Commission  to  order  reasonable  extensions  is  not 
limited  to  extensions  in  public  streets. 

Service  Pipe  in  the  Street:  A  complainant  being  the  owner  of  the 
fee  of  a  street  which  has  not  been  accepted  as  a  street  by  the  municipal 
authorities,  having  asserted  that  the  same  is  a  public  street  and 
insisted  that  the  gas  company  should  so  treat  the  same  and  should  lay  a 
main  therein,  is  by  such  action  effectively  estopped  from  thereafter 
claiming  as  against  the  gas  company  that  the  land  lying  within  the 
street  lines  is  private  property  and  not  a  public  street. 

Decided  December  16,  1920. 

Appearances: 

L,  D.  Garrett,  51  East  42nd  street,  New  York  city,  for 
complainant 

B.  W.  Stilvj^U  and  Wm,  J.  Clark/  Mount  Vernon,  and 
Martin  S.  Decker,  180  Washington  avenue,  Albany,  for 
respondent. 
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Hill,  Chairman: 

KespoiDdent  is  a  gas  and  electric  light  corporation  organ' 
jzed  under  the  Transportation  Corporations  Law,  lawfully 
doing  business  in  Westchester  county  and  in  the  city  of 
Yonkers.  It  distributes  and  sells  both  gas  and  electricity; 
its  gas  revenues  for  the  last  fiscal  year  were  $2,695,961 
against  operating  expenses  of  $2,314,873;  it  has  been 
requested  by  the  complainant  to  extend  its  main  in  Dellwood 
road^  which  is  in  a  subdivision  called  Cedar  £nolls,  in  the 
city  of  Yonkers. 

The  complainant  has  subdivided  the  plot  of  land  kaown 
as  Cedar  Knolls  for  residence  development,  and  the  same 
has  been  partly  built  up;  and  the  gas  mains  of  respondent 
have  been  constructed  in  part  of  the  streets  which  have 
been  laid  out  up^n  a  map  of  the  subdivision,  which  was 
filed  in  the  office  of  the  Registrar  of  Westchester  County  in 
1912.  I 

Such  main  extends  through  Dellwood  road  to  a  point  oppo- 
site Beechmont  avenue,  and  up  to  this  point  the  Dellwood 
road  has  not  only  been  laid  out  as  a  public  highway  but  the 
fee  thereof  has  been  deeded  to  and  accepted  by  the  City  of 
Yonkers  for  highway  purposes.  From  that  point  on  to  the 
north  the  street  is  shown  on  the  map  and  has  been  laid  out 
and  thrown  open  to  the  public,  but  has  not  been  conveyed  to 
nor  accepted  by  the  city  as  a  public  street.  The  city  ha£, 
however,  laid  a  water  main  through  this  part  of  the  street. 
The  proposed  extension,  of  main  is  for  a  distance  of  .one 
hundred  feet  on  that  part  of  Dellwood  avenue  which  has 
not  as  yet  been  conveyed  to  nor  accepted  by  the  City  of 
Yonkers,  and  is  for  the  purpose  of  reaching  a  new  ten- 
room,  three-flat  house  which  is  nearing  completion  and 
which  involves  an  investment  of  about  $40,000,  and  is  on 
the  first  lot  beyond  the  present  terminus  of  the  main.  The 
respondent  estimates  that  the  annual  revenue  from  its  gas 
which  would  be  consumed  in  this  house  would  be  $125  per 
year.     While  the  extension  is  inconsequential  in  itself,  the 

25 
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respondent  appeared  in  .opposition  to  the  application  and 
filed  a  formal  ansurer,  stating  that  it  desired  thereby  to 
raise  the  question  of  jurisdiction  and  power  of  the  Coimnis' 
sion  to  order  the  extension.  The  gzymnds  of  such  objection 
set  forth  in  the  answer  are  — 

1.  That  the  proposed  extension  would  be  constructed  ou 
private  property,  because  it  would  be  in  a  so  called  private 
street,  which  is  a  mere  roadway  without  grade  and  is  neidier 
paved  nor  curbed  and  has  not  been  dedicated  to  nor  accepted 
by  the  City  of  Yonkers  as  a  public  street 

2.  That  the  company^s  franchise  from  the  City  of  Yon- 
kers containing  consent  for  the  occupation  of  streets  and 
highways  in  that  city  does  not  authorize  respondent  to  enter 
upon  and  extend  its  gas  mains  over  private  property,  and 
that  respondent  is  without  corporate  authority  under  the 
Transportation  Corporations  Law  to  enter  upon  and  extend 
its  mains  over  private  property ;  that  the  jurisdiction  of  the 
Commission  under  the  Public  Service  Commissions  Law 
does  not  authorize  the  entry  of  an  order  requiring  respon- 
dent to  extend  its  gas  mains  over  private  property,  and  that 
in  this  case  the  entire  construction  will  be  over  the  property 
of  complainant ;  and  the  respondent  therefore  denies  that  it  is 
under  any  legal  obligation  to  invest  its  capital  in  gas  main 
construction  for  the  benefit  and  service  of  complainant  on 
such  private  property,  and  that  any  such  gas  main  exten- 
sion is  as  a  matter  of  law  the  subject  of  private  contract  as 
between  complainant  and  respondent. 

Bespondent  for  a  further  objection  alleges  that  an  order 
requiring  the  extension  in  question  would  be  unreasonable 
because  the  total  investment  involved  would  be  $441.12  with 
an  estimated  gross  revenue  of  $125,  while  the  present  aver- 
age operating  cost  of  respondent  in  supplying  gas  is  $1.2065 
per  thousand  cubic  feet,  leaving  an  operating  income  from 
the  sale  of  such  gas  of  $4.36  per  annum,  which  operating 
income  would  be  less  than  interest  upon  the  capital  invest- 
ment figured  at  8  per  cent,  which  is  equal  to  $35.29  per 
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annum.  Respondent  also  alleges  that  its  fixed  charges  on 
this  part  of  the  plant  would  be  $85.68,  and  that  in  order  to 
recover  such  fixed  charges  and  8  per  cent  interest  on  its 
estimated  investment  aforesaid  it  would  require  a  net  return 
per  annum  of  $59.56.  In  other  words,  that  its  net  return 
per  consumer  per  aimum  in  order  to  meet  its  fixed  charges 
and  8  per  cent  interest  on  its  investment  is  $59.55  per 
annum  as  against  which  its  receipts  would  be  only  $4.35  per 
annum  from  this  consumer. 

Beverting  to  the  first  and  second  objections,  we  can 
find  no  ground  upon  which  they  can  be  sustained.  The 
Transportation  Corporations  Law,  under  which  respondent 
is  organized,  gives  it  the  corporate  power  to  manufacture 
and  supply  gas  for  lighting  the  streets  and  public  and  private 
buildings  of  such  cities,  villages,  and  towns  in  this  State  as 
are  named  in  its  articles  of  incorporation,  and  the  additional 
power  to  lay  gas  conductors  through  the  streets  and  highways 
of  each  such  city,  village,  and  town  with  the  consent  of  the 
municipal  authorities  thereof.  The  grant  of  power  by  the 
State  to  occupy  streets  and  highways,  and  the  consent  of 
the  municipal  authorities  to  do  likewise  in  the  respective 
municipalities,  are  not  limitations  upon  the  powers  of  the 
corporation  but  are  extensions  of  its  corporate  power  and  of 
its  facilities  to  do  lighting,  both  public  and  privata  The 
corporation  is  expressly  authorized  to  furnish  lighting  for 
private  buildings.  Such  buildings  may  abut  on  highways 
or  they  may  not,  but  the  corporation  has  the  power  to  light 
them  wherever  they  may  be,  within  the  boundaries  of  the 
municipality;  in  many  cases  this  will  be  impossible  except 
by  crossing  private  lands  with  pipes. 

This  same  statute  requires  such  companies  to  furnish  light 
to  the  owner  or  occupant  of  any  building  or  premises  within 
one  hundred  feet  of  any  main  laid  down  by  any  gas  light 
corporation.  Such  a  main  might  be  in  a  public  street  and  it 
might  be  on  private  property,  or  it  might  be  on  a  right  of 
way  acquired  by  the  company  not  in  a  public  street.     The 
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statute  does  not  recognize  or  imply  any  requirement  that  the 
mains  shall  be  in  public  streets  or  places. 

Section  65  of  the  Public  Service  Commissions  Law 
requires  such  corporations  to  furnish  and  provide  such  ser- 
vice, instrumentalities,  and  facilities  as  shall  be  safe  and 
adequate,  and  it  has  been  held  under  this  provision  that  the 
Commission  may  order  reasonable  extensions  of  mains  widi- 
out  regard  to  the  provisions  of  section  62  of  the  Transpor- 
tation Corporations  Law  above  referred  to,  which  is  an  inde- 
pendent statutory  requirement.  (N,  Y,  &  Queens  Oas  Co. 
V.  McCall,  245  U.  S.  345,  affirming  219  N.  Y.  84;  Simpson 
V.  Buffalo  Gas  Co.,  2  P.  S.  C.  2  N.  T.  531 ;  People  ex  rel 
Pavilion  Gas  Co.  v.   P.  8.  C,  178  A.  D.  937.) 

In  the  first  mentioned  case  the  Ptfiblic  Service  Commis- 
sion ordered  the  utility  to  extend  its  mains  a  mile  and 
a-half  across  a  swamp  and  stream,  and  although  it  does  not 
appear  in  any  of  the  opinions  in  the  case  under  what  ease- 
ments or  rights  the  construction  was  done,  it  is  quite  clear 
that  there  was  no  public  street  That  was  an  important  case, 
in  which  the  power  of  the  Commission  under  section  65  to 
order  reasonable  extensions  was  upheld  in  the  courts  of  last 
resort 

This  Commission  has  held  that  on  an  application  for  an 
order  requiring  an  extension  under  section  65,  the  Commis- 
sion must  determine  first  whether  the  requirement  is  rea- 
sonable, and  if  it  so  determines,  then  it  must  fix  the  terms 
upon  which  the  service  should  be  rendered.  {Complaint  of 
Draney,  5  P.  S.  C.  2nd  D.  334.) 

Of  course  it  would  not  be  reasonable  to  require  a  gas 
company  to  lay  mains  over  private  property  where  it  had 
no  right  of  way  or  easement  and  is  lacking  the  statutory 
power  of  condemnation  of  such  a  right  of  way  or  easement 
It  might  be  unable  to  procure  an  easement,  or  to  do  so  on 
reasonable  terms.  The  condition  In  that  respect  would  enter 
into  the  reasonableness  of  the  proposed  requirement  But  in 
this  case  the  company  has  fully  protected  itself  by  the 
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acquisition  of  an  easement  in  this  particular  street,  with 
carefully  worded  conditions  to  protect  it  against  contingencies. 
It  appears  that  on  July  27,  1917,  presumably  at  the  time 
when  the  respondent'!^  first  extensions  of  mains  were  made 
in  the  streets,  roads,  and  avenues  of  Cedar  Knolls,  the  com- 
plainant by  deed  duly  executed,  granted  and  conveyed  to 
the  respondent  the  right  and  easement  from  time  to  time 
thereafter  of  Altering  upon  said  premises  and  constructing 
in  all  of  the  said  streets,  roads,  and  avenues  as  the  same  were 
then  established  or  might  thereafter  be  laid  out,  mains,  pipes, 
and  other  fixtures  and  apparatus  of  the  respondent  for  con- 
ducting and  transmitting  both  gas  and  electricity  and  supply- 
ing the  same  to  the  premises  abutting  thereon  and  the  occu- 
pants of  such  premises.  This  deed  recites  that  the  lighting 
company  has  been  organized  for  the  purpose  of  furnishing 
and  supplying  gas  and  electricity  for  light,  heat,  and  power, 
and  that  the  respondent  is  the  owner  in  fee  of  Cedar  Knolls ; 
and  that  certain  streets,  roads,  and  avenues  upon  said  prem- 
ises, although  not  yet  accepted  by  the  municipal  authorities  as 
public  streets,  have  been  projected  and  partly  opened,  with 
lots  abutting  thereon ;  and  the  property  owner  has  sold  and  is 
proposing  to  sell  some  of  the  said  lots,  and  desires  the  light- 
ing company  to  construct,  maintain,  and  operate  its  mains, 
pipes,  and  other  fixtures  in  tho  property  referred  to  for  the 
purpose  of  conducting  and  transmitting  gas  for  light,  heat, 
and  power.  The  deed,  which  is  in  the  form  of  an  agreement 
and  is  executed  by  both  parties,  provides  that  the  grant  is 
made  for  the  purpose  of  permitting  the  respondent  to  enter 
upon  the  premises  and  construct,  maintain,  and  operate 
through  the  streets,  roads,  and  avenues  as  then  established 
or  as  might  thereafter  be  laid  out,  the  mains,  pipes,  and  other 
fixtures  of  the  respondent  for  conducting  and  transmitting 
gas  for  light,  heat,  and  power,  and  supplying  the  same  in 
and  through  such  streets,  roads,  and  avenues  to  the  premises 
abutting  thereon  and  the  occupants  of  such  premises,  and  to 
such  other  property  or  persons  as  the  respondent  from  time 
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to  time  may  desire.  The  deed  farther  providee  that  the 
mainBy  pip^i  ftnd  other  fixtores  and  apparatOB  diall  at  all 
timefl  remain  the  property  and  be  subject  to  the  contrcd  of 
the  respondent,  ita  successors  and  assigns,  and  other  condi- 
tions for  the  protection  of  respondent's  rights  whidi  axe  not 
material  here  are  included. 

The  distinction  sought  to  be  made  by  the  corporatiosi 
with  respect  to  mains  laid  <m  private  property  and  in  pub- 
lic streets  was  fully  considered  by  our  appellate  courts  in 

People  ex  rel.  Oneania  L.  £  P.  Co.  v.  Pvhlic  Service  Comm., 
180  A«  D.  32,  affd.  224  N.  Y.  Mem.  p.  86,  idiere  the  court 
said: 

The  propo8iti<Hi  that  the  construction  and  operation  of  a  lighting 
system  by  an  electrical  corporation  is  beyond  the  tuperviaion  of  the 
PuUio  Service  Commission  eo  long  as  the  electric  current  is  sold  and 
distributed  upon  private  property,  contravenes  some  of  the  moat 
important  purposes  for  which  the  Public  Service  Commission  was 
created  and  given  supervision  of  this  class  of  public  utilities,  via: 
the  protection  of  the  public  from  improper  and  dangerous  conetruction, 
from  eworhitant  chargeM,  and  the  proteoium  of  the  corporation  itmlf 
from  diaastrous  competition. 


The  italics  are  mine,  and  are  used  because  they 
believed  to  express  reasons  of  peculiar  cogency  against  the 
narrow  limits  of  corporate  power  and  duty  suggested  by  the 
respondent 

The  proposition  that  a  lighting  corporation  subject  to  the 
jurisdiction  of  the  Commission  can  dictate  its  own  tomiB 
to  persons  demanding  extensions,  provided  such  extensions 
are  not  in  public  streets  which  have  been  accepted  as  such 
by  the  public  authorities,  is  not  supported  by  either  rea- 
son or  authority.  Indeed,  if  that  were  so,  the  utility  could 
with  equal  right  and  justice  dictate  to  such  persons  its  own 
rates  for  the  supply  of  gas.  Furthermore,  the  Commission 
would  be  powerless  to  protect  lighting  oomjpanies  from 
disastrous  competition  under  circumstances  similar  to  those 
which  existed  in  the  Oneonta  case. 

It  would  seem,  therefore,  that  the  objections  are  not  well 
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taken,  that  the  Commission  has  full  power  and  jurisdiction 
to  order  this  extension  provided  it  finds  it  to  be  a  reaBonable 
one,  and  to  fix  the  terms  upon  which  such  extension  should 
be  constructed  and  the  service  maintained. 

With  respect  to  the  reasonableness  of  the  extension,  it 
does  not  seem  open  to  argument  when  we  consider  that  the 
residence  for  which  service  is  desired  is  being  constructed 
on  the  lot  lying  next  adjoining  that  in  front  of  which  the 
present  main  ends.  If  vacant  property  intervened  between 
the  present  terminus  and  applicant's  property  it  might 
fairly  be  argued  that,  depending  upon  the  distance  and  the 
prospect  of  development  of  the  intervening  property,  the 
extension  was  out  of  proportion  to  the  consumption  which 
could  be  expected.  But  the  street  can  not  be  built  up  more 
densely  than  a  house  on  each  lot,  and  assuming  the  main 
to  serve  both  sides  of  the  street,  an  additional  house  opposite 
would  constitute  100  per  cent  development  as  far  as  the 
extension  is  demanded.  Thus  the  present  house  furnishes  a 
60  per  cent  development.  The  company  shows  that  the 
revenue  of  $126  per  year  from  this  house  will  be  offset  by 
an  operating  cost  of  <$120.65.  This  is  the  average  operating 
cost  of  the  company's  delivered  gas.  The  investment  for  a 
four-inch  main  extension  is  stated  as  $298.44.  A  four-inch 
main  is  larger  than  is  necessary  to  supply  complainant  and 
its  use  would  presumably  be  later  shared  by  others.  Assum* 
ing  half  of  the  expenditure  to  be  on  his  account,  we  have 
an  investment  of  $149.22  required  to  secure  a  return  to  the 
company  of  $4.35  over  and  above  costs  of  operation.  This 
disregards  the  evidence  of  the  company  to  the  effect  that  the 
fixed  charges  on  its  entire  plant  equals  $36.68  per  thousand 
cubic  feet  of  gas  sold.  This  implies  that  the  operating 
expenses  and  fixed  charges  equal  $1.66  per  thousand  cubic 
feet  sold  as  compared  with  $1.26  charged  therefor.  If  the 
company  is  doing  business  at  a  loss,  that  is  not  complain- 
ant's fault;  the  company  and  not. he  initiates  the  rates.  On 
the  theory  advanced  l^  the  company,  and  accepting  its  own 


776     Public  Service  Commission,  Second  Distbict 

YoL  9. 1920 

estimates,  a  price  for  gas  which  would  meet  op^^ating 
expenses  and  fixed  charges  would  >be  sufficient  to  secure  from 
gas  furnished  complainant's  new  house  $36  per  year  over 
and  ahove  costs  of  operation.  Bespondent  can  not  require 
that  new  business  on  the  margins  of  its  fully  developed 
territory  shall  pay  a  full  return.  In  If.  Y.  &  Queens  Co.  v. 
McCaU,  supra,  the  estimated  rate  of  return  on  the  cost  of 
the  extension  ordered  was  from  2^  to  4  per  cent  per  annum. 
Four  per  cent  on  the  total  cost  of  $298.44  is  in  round 
figures  $12.  Toward  this  the  company  says  it  will  receive 
only  $4.35  at  its  present  rates  on  the  estimated  cost  and 
consumption.    The  difference  is  $7.65. 

While  the  deed  and  agreement  covering  the  easement  do 
not  obligate  the  gas  company  to  make  extensions,  still  we 
think  some  consideration  should  be  given  to  the  previous 
treatment  by  the  parties  of  extensions  in  Cedar  Knolls.  It 
appears  that  three  extensions  have  been  made:  the  largest 
one  being  in  Pondfield  road,  a  distance  of  about  730  feet; 
a  further  extension  of  about  600  feet  in  Beechmont  avenue 
to  Dellwood  road ;  and  the  third,  a  short  extension  on  Dell- 
wood  road  to  the  house  of  Mr.  Mallon.  The  three  form  a 
continuous  line,  from  the  end  of  which  a  further  extension 
of  100  feet  is  demanded  by  complainant  in  this  proceeding. 
The  first  extension  was  a  six-inch  main,  laid  upon,  complain- 
ant's  guaranty  of  a  gross  revenue  of  $250  per  annum. 
Complainant  shows  that  this  guaranteed  revenue  has  been 
far  exceeded  and  now  equals  $1110.26  per  year.  The  next 
extension  was  of  a  six-inch  main  on  a  guaranty  of  $256.88 
from  private  consumers;  and  the  third  short  extension,  to 
Mallon's  house,  was  on  the  payment  of  the  cost  of  a  two- 
inch  main  with  no  guaranty.  It  appears  that  the  revenues 
from  two  extensions  which  were  guaranteed  have  very 
largely  exceeded  the  guaranty,  the  total  revenues  being 
upward  of  two  thousand  dollars.  This  has  doubtless 
largely  exceeded  the  expectations  of  the  parties,  and  we 
think  this  fact  is  entitled  to  consideration  on  this  appli- 
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cation.  It  would  seem  no  more  than  fair  and  equitable 
under  the  circun^istances  for  the  respondent  to  make  the 
present  short  extension  without  further  payment  or  guaranty. 

The  service  pipe  from  the  main  to  the  street  line  should 
be  furnished  by  the  company.  To  be  sure,  the  fee  of  the 
street  has  not  been  conveyed  to  the  city,  nor  has  the  city 
formally  accepted  this  part  of  the  street,  although  it  has 
improved  it  by  laying  a  sewer  therein.  Any  question  as  to 
whether  in  a  purely  legal  sense  this  part  of  the  street  is  a 
public  street,  I  think  is  inmiaterial  as  between  these  parties, 
for  the  reason  that  the  ground  upon  which  the  gas  company 
is  required  to  lay  the  portion  of  the  service  pipe  lying  within 
the  street  lines  is  that  being  in  the  street  it  has  control  of 
that  portion.    (Simpson  v.  Buffalo  Oas  Co.,  supra.) 

The  complainant  being  the  owner  of  the  fee  of  the  street 
and  having  asserted  to  the  gas  company  that  this  is  a  public 
street,  and  insisted  in  this  proceeding  that  the  gas  company 
should  so  treat  the  same  and  should  lay  a  main  therein,  is  by 
such  action  effectively  estopped  from  hereafter  claiming  as 
against  the  gas  company  that  the  land  lying  within  the  street 
lines  is  private  property  and  not  a  public  street. 

An  order  will  be  entered  accordingly. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Rbsidsnts  of  thb  Towns 
OF  Pendleton  and  Whxatfisld,  iliriagara  county,  dgainst 
Intsbnational  Railway  Company  as  to  alleged  exces- 
sive passenger  fare  between  North  Tonawanda  and  Hoff- 
man station,  and  as  to  heating  of  Hoffman  station  build- 
ing on  Buffalo  and  Lockport  branch.     [Case  'So.  7341.] 

Rate  of  fare  on  electric  road;  diacrimiination:  It  »  an  unjust  and 
^unreasonable  discrimination  to  require  passengers  riding  in  two 
adjoining  fare  cones  to  pay  more  for  the  through  ride  than  the  anm 
of  the  two  local  sone  fares,  the  latter  being  open  to  all  the  world. 

Decided  December  16,  1920. 

Appearances: 

Otto  Dickow  and  Louis  Bugenhagen,  ITorth  Tonawanda, 
R.  F.  D.  No.  12,  representing  complainants. 

Cohn,  Chonnann  dk  Franchot  (by  Edward  E.  Franchot), 
480  Gluck  Building,  Niagara  Falls,  as  attorneys  for 
respondent. 

Hill,  Chairman: 

This  is  a  complaint  by  residents  of  the  towns  of  Pendleton 
and  Wheatfield,  in  the  county  of  Niagara,  who  patronize 
respondent's  railroad  fiom  Hoffman  station.  The  grievance 
set  forth  is  that  the  respondent  charges  twenty  cents  for 
transportation  of  a  passenger  from  said  station  to  the  city 
of  North  Tonawanda,  which  they  allege  to  be  unreasonable, 
unjust,  and  discriminatory  because  the  fare  charged  between 
North  Tonawanda  and  Martinsville  (an  intervening  station 
lying  within  the  boundaries  of  North  Tonawanda)  is  five 
cents;  that  the  distance  between  Martinsville  station  and 
Hoffman  station  is  only  one  and  one-fourth  miles  with  a 
fare  of  five  cents,  the  combination  of  the  two  being  ten 
cents  as  compared  with  twenty  cents  which  is  being  charged 
for  the  through  ride.    It  is  stated  further  that  the  fare  for 
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a  local  ride  within  North  Tonawanda  is  only  five  cents, 
including  a  transfer  to  Martinsville,  and  that  passengers 
bound  for  Hoffmain  station  who  make  use  of  such  a  transfer 
are  charged  twenty  cents  additional  for  the  ride  to  Hoffman, 
only  one  and  one-fourth  miles  farther  on  but  lying  beyond 
the  boundaries  of  North  Tonawanda. 

The  ground  upon  which  respondent  justifies  the  alleged 
disonmination  is  that  the  five-cent  fare,  as  indicated  in  the 
tariff,  is  a  ^^  special  ^'  rate  between  Martinsville  and  (foundry 
street.  The  respondent's  position  is  that  the  so  called 
"  special  rates  "  listed  on  page  9  of  the  tariff,  which  includes 
the  five-cent  rate  ^^  applicable  wholly  within  the  corporate 
limits  of  the  two  cities  of  Tonawanda  and  North  Tona- 
wanda,'' are  so  listed  in  compliance  with  certain  conditions 
in  consents  granted  by  the  local  authorities  of  said  two  cities 
for  the  construction,  maintenance,  and  operation  of  certain  of 
the  lines  of  respondent  which  are  located  wholly,  or  partly 
upon  public  streets  within  said  cities ;  but  that  the  Buffalo- 
Lockport  line,  over  which  the  fares  referred  to  in  the  com- 
plaint herein  are  charged,  is  not  located  upon  public  streets 
within  said  two  cities,  but  on  the  contrary  is  constructed 
wholly  upon  private  right  of  way,  partly  under  lease  from  a 
steam  railroad  company  and  partly  under  trackage  and  other 
rights  granted  by  such  steam  railroad  company  with  respect 
to  a  steam  railroad  private  right  of  way  between  the  city  of 
Buffalo  and  the  city  of  Lockport. 

The  respondent  does  not  deny  that  its  rate  of  fare  is  law- 
fully limited  to  five  cents  in  the  city  of  North  Tonawanda, 
which  indudes  Mftrtinsville,  but  in  effect  claims  that  such 
lawful  maximum  fare  is  not  available  to  passengers  who  axe 
boimd  to  points  beyond  such  fare  limits,  of  which  ride  that 
portion  lying  within  the  city  zone  forms  a  part.  That  is 
to  say,  that  while  the  lawful  maximum  for  all  passengers  for 
a  ride  within  the  city  zone,  which  extends  to  Martinsville, 
is  five  cents,  and  the  fare  established  by  respondent  between 
Martinsville  and  Hoffman  is  five  cents,  the  rider  from  a 
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point  within  the  city  zone  to  Hoffman  may  properly  he 
charged  twenty  cents. 

We  are  not  presented  with  the  question  of  the  lawfulness 
or  reasonableness  of  the  five-cent  fare  to  Martinsville;  the 
company  is  charging  that  fare  to  all  the  world,  and  does  not 
question  the  binding  force  of  the  franchise  condition  by 
virtue  of  which  it  is  fixed.  The  question  presented  is 
whether  it  is  an  unjust  discrimination  to  charge  fifteen 
cents  for  a  given  ride  to  one  passenger  and  five  cents  for 
the  same  ride  to  another,  the  only  difference  in  conditions 
being  that  the  one  is  a  through  and  the  other  a  local 
passenger. 

It  seems  to  be  settled  that  the  passenger  may  take  advan- 
tage  of  whatever  local  fares  are  in  force.  (Kvrtz  v.  Penn. 
Co.,  16  L  C.  C.  Rep.  410;  Lodge  v.  U.  T.  Co.,  2  P.  S.  C. 
N.  T.  2nd  Dist.  555.) 

While  rates  for  through  interstate  service  have  in  some 
instances  been  fixed  by  federal  authority  which  were  greater 
than  the  sum  of  the  locals  fixed  by  state  authority,  we  find 
no  authority  which  would  support  this  Commission  in  sus- 
taining a  through  rate  in  excess  of  the  sum  of  the  locals 
lawfully  established  within  this  State.  This  same  question 
is  involved  in  numerous  traffic  arrangements  throughout  the 
State  whereunder  interurban  roads  enter  cities  within  whose 
boundaries  a  maximum  fare  is  fixed  by  conditions  imposed 
by  the  city  authorities,  and  the  question  arises  whether  fares 
in  excess  of  that  limited  on  the  city  lines  may  be  lawfully 
charged  passengers  entering  from  outside  the  city  boundaries. 
If  such  discrimination  is  allowed^  we  then  have  established 
two  different  rates  of  fare  for  the  same  ride.  We  hav3 
also  established  the  proposition  that  the  fare  on  the 
through  car  within  the  city  boundaries  is  subject  to  a  differ- 
ent regulation,  and  may  be  imposed  by  a  different  authority 
than  is  applicable  to  the  local  ride.  Without  reference  to 
the  statute  r^ulating  charges  for  long  and  short  hauls,  this 
would  seem  to  be  a  discrimination  which  offends  against  the 
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proyision  of  section  49  of  the  Public  Service  Commissions 
Law,  which  prohibits  ^^  unjust  discriminations  and  prefer- 
ences''. It  is  not  apparent  that  the  discrimination  in  the 
charge  to  the  two  classes  of  passengers  is  any  the  -less  unjust 
because  one  of  the  local  fares  is  fixed  by  a  franchise  condi- 
tion which  has  been  accepted  by  the  carrier.  The  local  faro 
is  good  for  all  passengers  and  there  is  nothing  to  prevent 
any  passenger  paying  from  point  to  point,  and  thus  securing 
the  advantage  of  the  lower  rate.  This  being  so,  the  through 
passenger  has  no  way  of  escaping  the  discrimination.  If 
it  be  claimed  that  the  five-cent  fare  within  the  city  is  unrea- 
sonably low,  then  the  proper  authority  should  be  appealed 
to  for  an  increase.  No  such  appeal  is  under  consideration 
here. 

The  prayer  of  the  applicants  should  be  granted  by  an 
order  directing  the  respondent  to  amend  its  tariff  in  such 
manner  as  to  bring  the  through  rate  complained  of  into 
equality  with  the  sum  of  the  local  rates. 

Commissioners  Barhite,  Kellogg,  and  Van  Namee  concur; 
Commissioner  Irvine  dissents. 
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Petition  of  John  F.  Smith  of  Lloyd,  Ulster  county,  under 
chapter  667,  laws  of  1915,  and  chapter  307,  laws  of  1919. 
for  a  certificate  of  puhlic  convenience  and  necessity  for  the 
operation  of  a  stage  route  by  auto  buses  in  the  town  of 
Lloyd  and  the  city  of  Kingston,  Ulster  county,  as  a  part 
of  a  route  between  Kingston  and  Highland.  [Case  No. 
7849.] 

AiUo  Bus  Operation:  Operation  allowed  in  the  towns  of  Lloyd  and 
Esopus,  Ulster  county,  from  Highland  Landing  to  city  of  Kingston. 

Restriotion  of  Operation:  On  account  of  direct  competition  with 
trolley  line,  a  ssone  consisting  of  the  hamlet  of  Highland  and  vicinity 
created  within  which  the  operation  of  the  auto  bus  line  is  restricted. 

Decided  December  16,  1920. 

Hearings :  October  29,  1&20,  and  December  2,  1920. 

Appearances: 

A.  W.  Lent  J  Highland,  for  the  applicant. 

Martin  8,  Decker,  180  Washington  avenue,  Albany,  for 
New  Paltz,  Highland  and  Poughkeepsie  Traction  Company. 

Van  Namee,  Commissioner: 

On  September  30,  1920,  John  F.  Smith,  a  resident  of  the 
town  of  Lloyd,  Ulster  county,  filed  a  petition  with  this 
Commission  asking  for  a  certificate  of  convenience  and 
necessity  for  the  operation  of  a  bus  line  in  the  towns  of 
Lloyd  and  Esopus,  Ulster  countyj  over  a  route  beginning  at 
the  West  Shore  railroad  station  and  Ferry  landing  at  High- 
land Landing,  to  Highland,  a  distance  of  1^  miles,  thence 
northward  on  state  highway  trunk  line  No.  3,  passing 
through  the  hamlets  of  West  Park,  Esopus,  Ulster  Park, 
and  Port  Ewen,  to  the  city  of  Kingston,  a  distance  of 
approximately  15%  miles  from  Highland  village.  There  are 
no  incorporated  villages  along  this  route,  and  of  the  towns 
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but  one,  the  town  of  Lloyd,  has  placed  itself  within  the 
provisions  of  chapter  307  of  the  laws  of  1919.  The  applicant 
obtained  the  necessary  permit  for  the  proposed  operation 
from  the  Town  of  Lloyd  on  August  2,  1920,  and  from  the 
City  of  Kingston  on  September  20,  1920. 

The  petitioner  proposes  to  operate  four  auto  buses :  two  of 
the  capacity  of  26  passengers,  one  of  28  passeDgers^  and  one 
of  18  passengers,  according  to  a  schedule  filed  with  his 
petition.  The  proposed  line  will  compete  in  a  greater  or 
less  degree  with  the  following  lines  of  common  carriers 
already  in  existence: 

1.  The  New  Paltz,  Highland  and  Poughkeepsie  Traction 
Company:  this  company  operates  a  tr<>lley  line  from  New 
Paltz  to  Highland  and  thence  to  Highland  Landing.  From 
Highland  to  the  Landing,  a  distance  of  1^  miles,  the  trolley 
is  paralleled  by  this  proposed  route. 

2.  The  West  Shore  Railroad,  which  has  a  station  at 
Kingston,  and  the  hamlets  touched  by  this  route,  but  which 
made  no  objection  to  the  granting  of  the  petition. 

The  proposed  route  at  present  has  no  transportation  ser- 
vice over  the  section  from  Highland  to  Kingston. 

A*  hearing  was  held  by  Commissioner  Van  Namee  at 
Kingston  on  October  29, 1920,  and  at  Albany  on  December  2, 
1920.  Proper  notice  was  published  a^d  given  to  all  inter- 
ested parties.  No  one  appeared  in  opposition  except  the 
trolley  company  which  objected  to  the  granting  of  the 
certificate,  claiming  that  in  the  present  state  of  its  line  the 
paralleling  of  any  part  of  said  line  would  result  in  the  discon- 
tinuance of  operation  and  eventually  end  in  bankruptcy  for 
the  road.  Evidence  introduced  at  the  hearing  showed  that 
since  the  second  reorganization  of  the  trolley  company  in 
1902  there  has  been  but  one  dividend  paid  to  the  stockholders, 
and  that  was  a  dividend  of  2  per  cent  paid  in  1904.  Four 
per  cent  interest  on  the  bonded  indebtedness  of  $100,000  has 
been  paid  each  year,  though  in  some  years,  as  in  1919,  the 
payment  of  the  interest  resulted  in  a  deficit  after  paying 
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operating  expenses.  In  1919  this  deficit  amounted  to 
$1186.70. 

The  number  of  passengers  carried  from  1913  is  as 
follows:  1913,  321,617;  1914,  299,060;  1915,  265,541; 
1916,  247,649;  1917,  244,034;  1918,  186,723;  1919, 
224,268;  from  January  1  to  May  31,  1920,  76,541.  While 
the  five  months  in  1920  are  the  poorest  months  of  the  year, 
the  c<»npany  will  have  to  carry  twice  the  number  in  the  next 
seven  months  to  equal  the  record  of  1919. 

The  company,  in  common  with  others  of  the  same  character 
throughout  the  State,  has  had  to  meet  the  increase  in  the 
price  of  materials  and  the  demands  for  higher  wages  by  its 
working  force.  Wages  were  increased  three  times  in  1919, 
the  last  increase  in  October  of  that  year  bringing  the  wages 
up  to  a  point  100  per  cent  above  what  th^  were  two  years 
previous.  The  wages  were  again  increased  in  June,  1920, 
and  the  rate  of  approximately  $28  a  week  now  paid  is  by  no 
means  high  when  compared  with  other  companies. 

The  operating  expenses,  aside  from  wages,  are  not  out  of 
proportion.  There  are  four  zones  on  the  line.  The  fare 
was  increased  from  6  cents  to  7  cents  in  each  zone  in 
November,  1918,  and  from  7  cents  to  10  cents  in  June,  1920, 
with  a  through  rate  of  35  cents  for  the  four  zones.  Under 
the  6  cent  fare  in  1918  there  was  a  deficit  of  $99.72  without 
any  deduction  for  bond  interest.  The  increase  to  7  cents 
per  zone  was  reflected  in  the  figures  for  1919,  which  show 
gross  revenues  of  $34,189.62  and  operating  expenses  of 
$29,041.82,  without  deductions  for  taxes  or  bond  intesrest. 

No  figures  are  accessible  for  any  part  of  1920,  but  the 
president  of  the  company  stated  that  the  first  quarter  showed 
a  deficit  of  approximately  $3000  without  deducting  any 
sum  for  taxes  or  bond  interest.  The  effect  of  the  increased 
fare  from  June  26th  and  of  the  increase  in  wages  from 
June  Ist  of  this  year  are  as  yet  unascertainable,  but  it  is 
evident  from  a  study  of  the  table  that  any  decrease  of 
revenue  however  small  is  of  most  serious  moment  to  the 


John  F.  Smith  785 

No.  567 :  782 

company,  and  that  the  company  could  not  long  sustain  any 
active  competition. 

Except  in  the  Summer,  the  railroad  service  consists  of  a 
car  every  half-hour  from  Highland  Landing  to  Highland 
and  vice  versaj  and  every  hour  between  Highland  and  New 
Paltz.  During  the  Summer  a  half-hour  schedule  over  the 
entire  system  is  maintained.  The  service  meets  the  early 
train  to  New  York,  and  the  last  car  meets  the  trains  which 
carry  the  greater  proportion  of  the  traffic  from  New  York  or 
elsewhere.  There  is  no  complaint  of  inadequacy  of  service 
before  the  Public  Service  Commission,  nor  in  our  opinion 
has  such  inadequacy  of  service  been  proven  in  this  proceed- 
ing. It  is  true  that  the  service  between  Highland  and  High- 
land Landing  might  be  improved.  The  company  is  unable 
to  obtain  permission  to  cross  the  West  Shore  tracks,  and  a 
shuttle  service  is  maintained  for  a  short  distance.  The 
shuttle  car  is  apparently  in  bad  condition  and  the  company 
should  keep  it  clean  and  heated  in  cold  weather.  Local 
conditions  seem  to  make  this  a  difficult  matter,  but  the  com- 
pany itself  is  penalized  in  the  loss  of  passengers  who 
patronize  the  hacks  and  taxis  plying  between  the  Landing 
and  Highland. 

It  would  therefore  seem  that  public  convenience  and 
necessity  do  not  require  the  operation  of  the  bus  line 
paralleling  the  trolley ;  but  in  view  of  the  fact  that  no  line 
exists  from  Highland  to  the  city  of  Kingston,  that  operation 
should  be  allowed,  with  proper  restrictions  to  safeguard  the 
trolley  in  that  part  of  the  route  paralleling  its  line.  At  the 
hearing  on  December  2nd  both  the  representative  for  the 
petitioner  and  the  trolley  company  agreed  upon  a  point  near 
the  village  of  Highland  about  a-quarter  of  a  mile  from  the 
trolley  line,  and  the  petitioner  stipulated  that  he  would  not 
take  on  passengers  from  the  point  at  the  top  of  the  hill  on 
the  state  road  northerly  from  the  line  where  the  New  Paltz 
turnpike  and  the  state  road  join;  and  on  his  southbound 
trips  he  would  not  take  on  any  passengers  going  to  Highland 


786     Public  Sekvice  Commission,  Second  District 

V4|L  9. 1920 

Landing  or  intermediate  points  along  the  trolley  line^  nor 
passengers  at  Hi^and  Landing  or  intermediate  points  to 
such  point  at  the  top  of  the  hill  northerly  from  the  New 
Paltz  turnpike.  This  point  is  in  front  of  the  residence  of 
Louis  A.  Martin.  The  attorney  for  the  trolley  company 
agreed  that  this  stipulation  was  a  fair  one  and  met  most  ot 
his  objections,  but  asked  that  such  stipulation  should  be 
printed  on  the  time  cards  and  announcements  of  the  auto 
bus  route.  This  seems  a  fair  request  and  should  be  stipulated 
in  the  order. 

The  Commission  will  not  hesitate  to  grant  certificates 
where  the  operation  will  involve  direct  competition  with 
existing  electric  railways,  when  it  appears  that  the  railway 
is  not  solving  the  local  transportation  problem  satisfactorily. 
(Matter  of  Ashmead,  6  P.  S.  C.  2nd  Dist.  Rep.  215.)  But 
that  situation  does  not  seem  to  be  before  us  so  far  as  the 
route  paralleling  the  trolley  line  between  Highland  and 
Highland  Landing  is  concerned. 

An  order  should  be  entered  containing  the  usual  stipula- 
tions and  restrictions,  together  with  one  containing  the 
restriction  as  to  competition  with  the  trolley  company, 
and  one  providing  for  the  publication  of  the  notice  of  such 
stipulation  by  the  auto  bus  company. 

All  concur. 
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Petition  of  John  F.  Smith  of  Lloyd,  Ulster  county,  under 
chapter  667,  laws  of  1915,  and  chapter  307,  laws  of  1919, 
for  a  certificate  of  public  convenience  and  necessity 
for  the  operation  of  a  stage  route  by  auto  buses  in  the 
town  of  Lloyd,  Ulster  county,  as  a  part  of  a  route  between 
Highland  and  Marlboro.     [Case  No.  7850.] 

Auto  Bus  Operation:  Certificate  granted  for  operation  in  the  towns 
of  Lloyd  and  Marlboro,  Ulster  county,  between  Highland  Landing  and 
village  of  Marlboro. 

Restriotion  of  Operation:  On  account  of  direct  competition  with 
trolley  line,  a  zone  consisting  of  the  hamlet  of  Highland  and  vicinity 
created  within  which  the  operation  of  the  auto  bus  line  is  restricted. 

Decided  December  16,  1920. 

Hearings:  October  29,  1920;  November  15,  1920; 
December  2,  1920. 

Appearances: 

A.  W.  Lent,  Highland,  for  the  applicant. 

Martin  8.  Decker j  180  Washington  avenue,  Albany,  for 
New  Paltz,  Highland  and  Ponghkeepsie  Traction  Company. 

Frank  W.  Brooks,  44  Main  street,  Kingston,  for  John 
A.  DnBois. 

Van  Namee,  Commissioner: 

On  September  30,  1920,  John  F.  Smith,  a  resident  of 
the  town  of  Lloyd,  Ulster  county,  filed  a  petition  with  thid 
Commission  asking  for  a  certificate  of  convenience  and 
necessity  for  the  operation  of  a  bus  line  in  the  towns  of 
Lloyd  and  Marlboro,  in  the  county  of  Ulster,  as  part  of  a 
route  between  the  hamlet  of  Highland  Landing  and  the 
incorporated  village  of  Marlboro,  in  said  town  of  Marl- 
boro, and  passing  through  the  hamlets  of  Highland  and 
Milton.     The  village  of  Marlboro,  the  only  incorporated 
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village  on  said  route,  has  not  placed  itself  within  the  pro- 
visions of  chapter  307  of  the  laws  of  1919,  and  of  the  two 
towns  but  one,  the  town  of  Lloyd,  has  so  dona  The  appli- 
cant obtained  the  necessary  permit  for  the  proposed  opera- 
tion from  the  Town  of  Lloyd  on  the  19th  day  of  July,  1920. 
This  petitioner  proposes  to  operate  two  auto  buses  with  a 
capacity  of  25  passengers  each  according  to  a  schedule  filed 
with  his  petition.  The  proposed  line  will  compete  in  a 
greater  or  less  degree  with  the  following  lines  of  common 
carriers  already  in  existence: 

1.  The  New  Paltz,  Highland  and  Poughkeepsie  Traction 
Company:  this  company  operates  a  trolley  road  from  New 
Paltz  to  Highland  and  thence  to  Highland  Landing. 
From  Highland  to  the  Landing,  a  distance  of  1^  miles,  the 
trolley  is  paralleled  by  this  proposed  route. 

2.  John  A.  DuBbis,  who  has  a  certificate  from  this  Com- 
mission to  operate  a  bus  line  between  the  village  of  Marl- 
boro, in  the  town  of  Marlboro,  southward  to  and  through 
the  city  of  Newburgh  to  the  shipyards  at  New  Windsor. 
DuBois  at  the  present  time  is  operating  from  Marlboro  north 
through  the  town  of  Lloyd  to  Highland  and  Highland 
Landing.  He  has  no  certificate  to  operate  in  the  town  of 
Lloyd  and  so  need  not  be  considered  in  this  connection. 

3.  The  West  Shore  Railroad,  which  has  a  station  at 
Marlboro,  Milton,  and  Highland  Landing,  but  which  has 
raised  no  objection  to  the  granting  of  the  petition. 

Hearings  were  held  by  Commissioner  Van  Namee  at 
Kingston  on  October  29,  1920,  and  subsequently  at  Pough- 
keepsie on  November  16,  and  at  Albany  on  December  2, 
1920.  Proper  notice  was  published  and  given  to  all  inter- 
ested parties.  No  one  appeared  in  opposition  except  those 
noted  above.  At  these  same  hearings  application  of  this 
petitioner  in  case  No.  7849  for  a  certificate  of  convenience 
and  necessity  for  the  operation  of  a  bus  line  between  High- 
land Landing  and  the  city  of  Kingston  was  considered.  In 
that  application,  the  paralleling  of  the  line  of  the  trolley 
company  between  Highland  Landing  and  the  hamlet  of 
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Highland  was  over  the  same  route  as  the  route  concerned 
in  this  petition.  Kcfcreue<::  is  made  in  this  opinion  to  the 
opinion  made  and  the  order  entered  on  December  16,  1920, 
for  a  discussion  of  the  trolley  company  and  restrictions 
which  should  be  imposed  on  auto  bus  lines  paralleling  its 
lines  in  the  vicinity  of  Highland  Landing  and  Highland. 

Following  the  reasoning  in  that  case,  a  certificate  should 
be  granted  for  the  operation  of  the  proposed  line  between 
Highland  Landing  and  the  village  of  Marlboro,  and  at  the 
hearing  in  Albany  on  December  2,  1920,  a  stipulation  was 
entered  into  between  the  representative  of  the  trolley  com- 
pany and  the  representative  of  the  petitioner  as  to  the  point 
near  the  village  of  Highland  which  should  be.  the  limit  of 
local  operation  imposed  upon  the  auto  bus  line.  The  counsel 
for  the  trolley  company  also  requested  that  notice  of  this 
restriction  on  his  operation  should  be  published  by  the 
auto  bus  line  in  its  timetables  and  literature,  and  such 
request  being  reasonable,  should  be  imposed  as  one  of  the 
conditions  of  this  order. 

An  order  granting  the  certificate  petitioned  for,  with  the 
restrictions  set  forth  above,  should  be  granted  accordingly. 

All  concur. 
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In  the  Matter  of  Complaint  of  Solvay  Pbocess  Company 
cLgainst  The  Delawabe,  Lackawanna  and  Wbstebn 
Sailboad  Company  as  to  proposed  increased  rate  on 
limestone,  carloads,  from  Jamesville  to  Solvay.  [Case 
No.  7713.] 

The  Delaware,  Lackawanna  and  Western  Bailroad  Company  has 
since  1911  transported  limestone  from  quarries  of  the  Solvay  Process 
Company  at  Jamesville  to  the  plant  of  the  latter  company  at  Solvay, 
in  a  manner  set  forth  in  the  Opinion,  under  a  tariff  rate  agreed  upon 
between  the  parties,  which  until  191S  was  15  cents  a  gross  ton.  In 
1916  there  was  a  general  advance  of  5  per  cent  <m  freight  rates  whidi 
was  not  applied  to  this  traffic.  Early  in  1918,  under  Federal  control, 
there  was  a  further  general  advance  of  15  per  cent  which  was  applied, 
making  the  rate  17  cents.  The  Director  General,  by  General  Order  28, 
in  June,  1918,  increased  rates  25  per  cent.  The  Solvay  Company 
appealed  to  the  Interstate  Commerce  Commission  which  in  October, 
1919,  fixed  a  rate  of  25  cents  a  gross  ton.  The  carrier  undertook  to 
apply  the  general  40  per  cent  increase  of  August,  1920,  and  make  the 
rate  35  cents.  The  shipper '  appealed,  and  the  Conunission  suspended 
the  rate  pending  investigation.  The  shipper  contended  not  only  that 
the  proposed  increase  was  unjust  but  that  the  25  cent  rate  was  unjust 

Held,  1.  That  the  burden  of  proof  was  on  the  shipper  to  show  that 
the  25  cent  rate  has  become  too  high  and  that  the  burden  was  upon  the 
carrier  to  justify  any  increase  above  25  cents. 

2.  It  must  be  presumed  that  the  15  cent  rate,  reached  by  agreement 
between  competent  parties  and  effective  for  years  without  protest  by 
either,  was  in  its  inception  fair  considering  all  conditions  of  the  traffic 
and  that  it  remained  fair  at  least  until  1917. 

3.  It  must  also  be  presumed  that  the  25  cent  rate,  fixed  after  full 
hearing  by  a  body  at  that  time  having  jurisdiction,  was  a  fair  and 
just  rate  at  the  time  it  was  fixed. 

4.  No  changes  in  conditions  having  been  shown  since  the  25  cent 
rate  was  fixed  except  the  wage  increases  of  July,  1920,  and  an  examina* 
tion  of  the  evidence  showing  that  1  cent  a  gross  ton  is  sufficient  to 
cover  the  additional  expense  due  to  those  wage  increases,  a  fair  rate  at 
present  of  26  cents  a  gross  ton  was  fixed  as  a  fair  rate  under  present 
conditions. 
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5.  The  reaaonAblenesg  of  a  rate  can  not  be  determined  by  a  comparison 
of  rates  on  the  same  commodity  elsewhere,  in  the  absence  of  evidence 
showing  similarity  of  conditions. 

6.  Nor  can  the  reasonableness  of  a  rate  be  determined  by  comparison 
with  a  single  rate  on  the  same  commodity  even  where  conditions  are 
largely  similar,  especially  where  the  carrier  is  the  same  and  one  of 
the  rates  may  have  been  fixed  with  reference  to  the  other. 

7.  An  increase  of  40  per  cent  in  the  rate  on  a  particular  commodity 
between  specified  points  is  not  justified  by  a  finding  of  the  Interstate 
Commerce  Commission  that  a  general  increase  of  40  per  cent  was 
required  in  the  entire  eastern  territory  to  meet  the  provisions  of  the 
Transportation  Act,  1920,  in  order  to  afford  a  specified  return  to  a 
niunber  of  carriers  as  a  group. 

8.  A  higher  rate  is  not  justified  merely  because  the  shipper  is  so 
situated  and  his  business  of  such  a  character  that  he  could  afford  to 
pay  the  higher  rate  and  still  earn  a  profit. 

9.  A  rate  for  a  particular  commodity  between  designated  points  can 
not  be  fixed  on  the  basis  of  the  average  revenue  per  ton-mile  of  all 
freight  transpc^ted  over  the  carrier's  qrstem. 

Decided  December  21,  1920. 

Appearances: 

H.  Duane  Brucej  William  8.  Manning,  jr.,  F.  8.  Nichols, 
and  E.  H.  Foley  for  complainant. 

J.  L.  8eager  and  D.  T,  Lawrence  for  respondent. 

Ibvinb,  Commissioner: 

The  Solvay  Process  Company  has  a  very  large  plant  in 
the  village  of  Solvay,  west  of  and  adjacent  to  the  city  of 
Syracuse.  It  is  engaged  in  the  manufacture  of  soda  ash, 
and  other  soda  and  alkali  products.  It  has  an  extensive 
quarry  of  limestone  at  Jamesville,  southeast  of  Syracuse. 
Limestone  is  transported  from  Jamesville  to  Solvay  for  the 
use  of  the  Solvay  Company  by  the  respondent.  The  Delaware, 
Lackawanna  and  Western  Railroad  Company.  During  the 
current  year  the  rate  for  this  transportation  has  been  25 
cents  per  gross  ton.  As  a  part  of  the  respondent's  tariff  filed 
to  become  effective  August  26,  19S0,  under  Special  Permis* 


792     Public  Sebvice  Commission,  Second  District 

Vol.  9. 1920 

sion  No.  7363,  issued  by  this  Commission  August  19,  1920, 
whereby  freight  rates  in  general  were  increased  40  per  cent 
to  correspond  with  increases  permitted  by  the  Interstate 
Commerce  Commission  in  its  Ex  Parte  74,  it  was  sought  to 
increase  the  rate  in  question  to  35  cents  per  gross  ton.  This 
complaint  was  thereupon  filed,  asking  for  a  suspension  of 
the  tariff,  and  that  the  Commission  determine  and  fix  the 
lawful  rate  that  should  be  charged  for  the  traffic.  Under 
the  reservation  contained  in  the  special  permission  referred 
to,  and  in  the  matter  of  the  application  of  Steam  Railroad 
Carriers,  Case  No.  7693,  Opinion  No.  526  [page  460, 
ante],  a  suspension  and  investigation  order  was  entered 

The  rates  involved  have  a  peculiar  history,  and  the  traffic 
itself  is  of  such  unusual  character  that  it  is  difficult  and 
indeed  impossible  to  apply  with  exactness  and  with  assur- 
ances of  a  just  result,  the  technical  rules  usually  resorted  to 
in  fixing  rates. 

The  Solvay  Company  formerly  obtained  its  supply  of 
limestone  from  Split  Bock,  about  four  miles  from  its  Solvay 
plant.  This  quarry,  in  1909,  was  approaching  exhaustion, 
and  the  Solvay  Company  sought  other  sources  of  supply. 
One  of  these  was  found  at  Jamesville.  Another  one  con- 
sidered was  somewhat  farther  from  its  plant,  on  the  line  of 
the  Chenango  branch  of  the  New  York  Central  railroad. 
Negotiations  were  entered  into  between  the  complainant  and 
respondent  for  the  establishment  of  traffic  arrangements  and 
rates  in  connection  with  the  Jamesville  site.  These  negotia- 
tions were  quite  extended,  but  resulted  in  an  agreement 
contemplating  that  the  Solvay  Company  should  establish 
tracks  upon  its  property  in  Jamesville;  that  an  interchange 
track  between  its  plant  tracks  and  the  respondent's  should  be 
constructed;  that  the  Solvay  Company  should  furnish  the 
necessary  cars ;  and  that  the  rate  should  be  15  cents  a  gross 
ton.  The  respondent  was  to  do  no  switching  at  either  end : 
it  was  required  merely  to  haul  the  trains  from  the  inter^ 
change  track  at  Jamesville  and  place  them  on  an  interchange 
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track  already  in  existence  at  the  Solvay  Oompany^s  plant  in 
the  village  of  Solvay,  and  by  a  similar  counter  movement  to 
return  the  empty  cars.  All  plant  switching  was  to  be  per- 
formed, and  has  been  performed,  by  the  Solvay  Company's 
locomotives.  Actual  transportation  was  apparently  com- 
menced in  1911.  The  rate  of  15  cents  per  gross  ton 
continued  in  effect,  apparently  without  protest  or  dissatis- 
faction on  either  side,  until  1918.  In  1916  there  was  a 
general  advance  of  5  per  cent  in  freight  rates,  but  this  was 
not  applied  to  the  traffic  in  question.  In  May,  1918,  under 
Federal  control,  there  was  a  further  general  advance  of 
15  per  cent.  This  was  applied  to  the  traffic,  and  a  new  rate 
of  17  cents  per  gross  ton  was  installed.  General  Order  28, 
of  June  25,  1918,  issued  by  the  Director  General  of  Rail- 
roads, increased  rates  25  per  cent.  This  increase,  under  the 
method  employed  of  dealing  with  fractions,  resulted  in  a 
rate  of  40  cents  per  gross  ton.  The  Solvay  Company 
objected  to  this  increase,  and  the  rate  was  voluntarily 
reduced  by  the  Director  General  to  30  cents  per  net  ton, 
effective  September  16,  1918.  The  Solvay  Company  com- 
plained to  the  Interstate  Commerce  Commission,  which 
under  Federal  control  had  authority  over  intrastate  rates. 
The  examiner  who  heard  the  case  recommended  a  rate  not 
to  exceed  21  cents  per  gross  ton.  Exceptions  were  filed,  and 
on  October  21,  1919  (I.  C.  C.  Docket  10363),  the  Interstate 
Commerce  Commission  fixed  a  rate  of  25  cents  per  gross 
ton,  which  has  been  in  effect  since  February,  1920. 

The  prayer  of  the  complaint  is  that  the  Commission  fix  a 
proper  rate,  and  complainant  contends  not  only  that  the 
proposed  increase  from  25  cents  to  35  cents  is  unjust  and 
unreasonable,  but  that  25  cents  is  also  unreasonably  high. 
Under  section  29  of  the  Public  Service  Commissions  Law, 
the  burden  of  proof  to  justify  any  increase  above  25  cents  is 
upon  the  carrier.  The  25  cents  rate  was  fixed  under  Federal 
control  bv  the  Interstate  Commerce  Commission  in  the 
exercise  of  lawful  authority,  and  the  burden  to  show  that  it 
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is  now  unreasonable  must  rest  upon  the  shipper.  The 
evidence  is  voluminous  and  goes  into  great  detail  on  some 
features  of  the  case,  but  the  conclusion  reached  renders  it 
unnecessary  to  recite  any  great  part  of  the  evidence  or  to 
enter  into  tabulations  of  statistics.  It  is  however  neoessaiy 
to  summarize  some  of  the  facts  in  order  to  enlighten  what  is 
to  follow. 

The  Solvay  Company  has  expended  in  the  development 
of  its  quarry  at  JamesviUe,  including  quarry  plant,  tracks, 
and  plant  railroad  equipment,  something  over  a  million 
dollars.  It  has  invested  in  open-top  steel  cars  $66,350.  Of 
these,  forty-one  are  60-ton  cars  and  twenty  are  75-ton  cars. 
The  railroad  company  has  invested  $7500  in  an  interchange 
track  at  Jamesville  besides  double-tracking  its  line  from 
Jamesville  to  the  Syracuse  cily  line.  This  double-tracking 
was  completed  in  1914  at  a  cost  of  about  $160,000.  The 
division  superintendent  of  the  respondent  stated  that  the 
limestone  traffic  was  the  principal  reason  for  constructing  the 
double-track.  This  is  probable,  but  it  is  not  thought  that  it 
was  the  only  reason.  This  branch  of  the  railroad  is  double- 
tracked  from  Binghamton  to  Chenango  Forks,  and  from 
Cortland  Junction  to  Apulia.  The  traffic  is  heavy  enough 
to  warrant  a  double-track  line,  and  certainly  the  existence  of 
the  double-track  greatly  facilitates  the  movement  of  all 
traffic.  Originally  there  was  one  train  movement  each  way, 
in  the  night  time.  Some  years  ago  this  practice  was  changed. 
A  yard  engine  now  moves  from  Syracuse  to  Solvay  about 
4  a.  m.  and  brings  a  train  of  empty  cars  from  the  interchange 
track  to  the  Syracuse  yard.  A  freight  engine  and  crew 
regularly  assigned  to  the  traffic  there  take  up  the  train  and 
take  it  to  Jamesville,  arriving  at  8 :  30  a.  m.  The  cars  are 
placed  upon  the  int^xshange  track,  and  about  9  o'clock  the 
engine  and  crew  pick  up  a  train  of  loaded  cars  and  take 
them  to  Solvay  where  they  are  placed  on  the  interchange 
track  at  that  point.  The  engine  and  crew  pi<^  up  another 
train  of  empties  leaving  Solvay  about  11  a.  m.     About 
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2:30  p.  nL  the  seoond  loaded  train  leayee  JamesYille  for 
Solvajy  and  the  engine  and  orew  return  to  the  Syracuse 
yard,  having  completed  their  work,  about  4  p.  m*  These 
movements  occur  every  day,  including  Sundays  and  holi- 
days. Each  train  consisted  of  from  10  to  26  cars,  the  lading 
averages  68  tons  per  car,  and  the  number  of  cars  17  to  a 
train. 

While  waiting  at  JamesviUe  the  engine  and  crew  do  what- 
ever general  switching  there  is  to  be  done  at  that  point  for 
the  railroad.  This  consists  chiefly  in  moving  cars  of  lime- 
stone and  empty  cars  to  and  from  cement  works  at  that 
point.  About  one  hour  and  fifty  minutes  a  day  is  the  time 
so  occupied.  The  quarry  produces,  besides  the  larger  sizes 
of  limestone  used  by  the  Solvay  Company,  ^^spawls'' 
(smaller  sizes  such  as  are  used  for  roadbuilding)  and  ground 
limestone.  These  are  marketed  commercially  and  shipped 
in  carrier's  equipment  at  regular  rates  usually  borne  by  the 
purchaser.  Such  traffic  moving  toward  Syracuse  is  moved 
in  the  same  train  as  the  Solvay  limestone  and  dropped  in 
the  Syracuse  yards. 

The  railroad  contends  that  the  present  method  was  adopted 
for  the  purpose  of  specially  expediting  the  traffic,  but  the 
complainant  asserts  that  it  was  instituted  by  the  railroad  in 
order  better  to  fit  its  general  traffic  conditions.  There  is  an 
ascending  grade  from  the  Slyracuse  yards  toward  Solvay  for 
about  one  mile,  and  about  half  the  time  a  yard  engine  has  to 
be  used  as  a  pusher  in  getting  the  loads  up  this  grade.  The 
track  through  Syracuse  crosses  a  number  of  streets  at  grade, 
crosses  the  old  Erie  canal,  and  crosses  at  grade  a  track  of 
the  New  York  Central  which  was  formerly  a  main  line  track 
of  the  Auburn  branch  but  now  seems  to  be  used  to  reach 
certain  industries. 

The  carrier,  to  justify  the  increase  in  rates,  claims  that 
the  original  rate  of  16  cents  a  gross  ton  was  low.  This  may 
be  true,  but  it  was  in  force  from  1911  until  1918  without 
complaint  by  either  party.     While  it  was  established  hj 
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tariffs  regularly  filed^  it  was  fixed  after  extended  negotiatioiis 
between  the  parties.  They  were  both  entirely  competent 
to  look  after  their  own  interests.  The  rate  was  not  forced 
npon  either,  and  the  testimony  of  a  former  <^cer  of  the  road, 
who  seems  to  have  been  chiefly  instrumental  in  fixing  the 
rate,  is  to  the  effect  that  it  was  throughout  profitable  to  the 
railroad.  When  a  general  5  per  cent  increase  was  authorised 
by  the  Interstate  Commerce  Commission  in  1916  and  intra- 
state rates  adjusted  to  that  increase,  the  respondent  did  not 
see  fit  to  apply  the  increase  to  the  rate  in  question.  It  is  an 
inference  so  strong  as  to  create  a  conclusive  presumption  that 
the  rate  was  fair  to  both  parties  at  its  inception  and 
remained  a  fair  rate  at  least  until  1917. 

There  is  considerable  evidence  of  other  rates  on  limestone 
between  other  points.  This  same  evidence  was  offered  before 
the  Interstate  Commerce  Oommission  which  held  that  with 
a  single  exception  there  was  no  such  similarity  in  circum- 
stances as  to  entitle  the  comparisons  to  controlling  weight 
That  is  true  as  the  case  is  presented  to  us.  The  exception 
is  in  the  case  of  very  similar  loads  hauled  about  the  same 
distance  from  Oxford  Furnace,  N.  J.,  to  New  Village,  N.  J. 

It  does  not  appear  even  in  that  case  that  there  is  any 
great  similarity  in  the  method  of  handling  the  traffic,  and  in 
that  case  the  carrier  furnishes  and  maintains  the  equipment 
There,  the  rate  before  the  40  per  cent  increase  was  30  cents 
per  net  ton.  It  may  be  that  the  New  Jersey  rates  have  been 
fixed  with  reference  to  the  Solvay  rates  or  vice  versa.  In 
either  case,  to  adopt  one  as  a  test  of  the  reasonableness  of  the 
other  would  be  circuitous  logic. 

The  respondent  also  appeals  to  the  general  rate  advance 
made  effective  by  the  Interstate  Commerce  Commission  in 
Ex  Parte  74  as  indicating  generally  increased  costs.  Ex 
Parte  74  was  an  emergency  case,  the  Transportation  Act 
1920,  requiring  immediate  action.  By  the  very  necessity 
of  the  case  matters  were  handled  in  gross,  and  everything  in 
the  so  called  eastern  territory  was  treated  on  a  conunon  basis. 
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This  CoiimiiBsion,  in  the  Application  of  the  Carriers  (case 
No.  7698,  Opinion  No.  626),  yeiy  carefully  stated  that  its 
grant  of  special  permission  to  make  the  increases  effective 
intrastate  did  not  indicate  its  approval  or  disapproval  of  the 
rates  contained  in  the  proposed  tariffs.  The  Interstate 
Commerce  Commission  in  Ex  Parte  74  referred  expressly  to 
rates  on  sand,  gravel,  rock,  and  slag,  and  intimated  that  these 
rates  might  be  disproportionate.  It  apparently  withheld 
separate  consideration  only  because  ^'the  carriers  had 
indicated  a  willingness  promptly  to  readjust  rates  in  cases 
where  hardship  results  from  the  general  percentage 
increases''.  It  then  called  the  special  attention  of  the 
carriers  to  these  commodities  ^'  to  the  end  that  such  action 
may  be  taken  as  the  facts  may  seem  to  warrant ". 

Such  evidence  as  we  havo  as  to  the  present  or  past  cost 
of  handling  this  particular  traffic  was  furnished  by  the 
carrier  at  the  request  of  the  complainant,  and  the  carrier 
has  throughout  the  proceedings  maintained  that  it  is 
impossible  to  segregate  the  cost  of  handling  this  special 
business.  The  complainant  insists  that  the  rate  should  be 
fixed  on  the  basis  of  such  cost,  but  the  evidence,  while 
voluminous,  is  entirely  insufficient  to  establish  it 

Appeal  is  made  to  the  operating  statistics  as  late  as  the 
month  of  August,  1920,  for  the  purpose  of  showing  that  the 
railroad  as  a  whole  is  confronted  with  increased  costs  as 
compared  with  1919,  and  inferably  that  its  traffic  as  a  whole 
is  not  yielding  the  results  which  it  was  sought  to  produce  by 
ExParte74.  We  can  not  see  our  way  to  apply  on  a  per- 
centage  basis  the  operating  results  of  an  entire  large  rail- 
road system  to  the  movement  of  a  single  commodity  over  a 
few  miles  of  the  road. 

Appeal  is  finally  made  on  the  ground  of  the  value  of  the 
service  to  the  shipper.  It  appears  that  of  late  the  Solvay 
Company  has  been  unable  to  obtain  sufficient  limestone  from 
the  Jamesville  quarry  and  has  therefore  purchased  the 
commodity  at  other  points  much  more  distant  and  paid 
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freight  greatly  in  excess  of  the  rate  the  railroad  now  seeks 
to  impose.  It  is  also  tmq  that  others  who  use  the  coxpnuxii^ 
procure  it  at  much  greater  cost  for  frei^t  and  perhaps  for 
the  commodity  at  the  quarry,  and  that  such  higher  cost  is 
not  prohibitive.  It  is  entirely  true  that  each  individual 
rate  can  not  be  adjusted  like,  for  instance,  commereial  lift- 
ing rates  in  a  city,  by  a  consideration  of  the  value  of  the 
property  used  in  the  service,  the  cost  of  operation,  and  the 
^ing  of  a  fair  return.  Such  a  process,  if  it  were  practicable 
to  reach  exact  results  thereby,  would  lead  to  rates  on  many 
low  grade  coimnodities  beyond  what  the  traffic  would  bear. 
It  is  of  the  primer  of  railroad  rate  making  that  low  grade 
commodities  can  not  bear  their  full  share  of  the  general 
burden,  and  therefore  that  certain  high  grade  commodities 
must  bear  more  than  their  share  where  the  value  o£  the 
service  permits  such  adjustment.  This,  however,  is  very 
far  from  establishing  a  rule  that  the  rate  should  be  based  cm 
the  value  of  the  service  to  the  shipper.  Merely  because  the 
shipper  enjoys  a  geographical  or  other  advantage  which 
would  enable  him  to  pay  many  times  the  existing  rate  and 
still  earn  a  profit  on  his  business,  the  carrier  is  not  to  be 
permitted  to  transfer  that  advantage  to  itself  by  exacting  a 
rate  disproportionate  to  the  cost  of  the  service  and  the 
accrual  of  a  proper  return  in  combination  with  all  other 
traffic.  This  statement  renders  it  unnecessary  to  discuss  in 
detail  certain  contentions  of  the  carrier,  as,  for  instance, 
that  under  the  method  now  pursued  61  cars  serve  the 
shipper's  purposes  while  when  the  rate  was  established  it  was 
estimated  that  100  cars  would  be  required.  This  has  proved 
an  advantage  to  the  shipper,  but  it  does  not  appear  that  it  has 
cost  the  carrier  a  dollar. 

The  principal  reliance  of  the  complainant  in  its  insistence 
that  the  15  cent  rate  should  be  restored  is  that  that  rate  is 
still  sufficient  to  more  than  cover  costs  and  that  it  yields  a 
return  to  the  railroad  per  ton-mile  about  twice  as  great  as 
the  railroad  receives  from  its  entire  freight  traffic    It  is  not 
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established  that  the  15  cent  rate  would  now  oover  the 
costs  of  the  traffic  The  evidenoe  is  too  fragmentary  to 
permit  any  such  conclusion.  No  proper  inference  can  be 
drawn  from  the  statistics  presented  as  to  the  return  to  the 
railroad  per  ton-mile  on  its  entire  freight  business.  The 
haul  in  question  is  9  miles;  the  average  haul  of  the  rail- 
road on  all  its  freight  has  ranged  from  171  miles  in  1912 
to  186  miles  in  1919.  The  return  per  ton-mile  is  always 
very  much  greater  on  short  hauls  than  on  long.  It  appears 
from  the  evidence  that  it  is  often  eight  or  nine  times  as  much. 
To  draw  any  inference  from  such  comparisons  we  should 
need  to  have  the  return  per  ton-mile  on  corresponding  hauls 
of  similar  commodities.  Such  evidence  as  we  have  on  lime- 
stone rates  indicates  that  the  revenue  is  much  greater  in 
general  than  in  the  present  case.  The  carrier  has,  except  to 
a  small  extent,  failed  to  establish  its  case  for  an  increase. 
The  shipper  has  altogether  failed  to  establish  its  case  for  a 
reduction. 

We  have  already  stated  that  we  must  accept  the  16  cent 
rate  as  having  been  a  proper  rate  from  the  time  of  its 
inception  until  at  least  1917.  There  is  much  evidence  as  to 
the  special  character  of  this  traffic,  the  impediment  it 
presents  to  other  railroad  traffic,  due  to  its  movement  through 
the  city  of  Syracuse  and  the  Syracuse  freight  yards,  and 
many  other  features  of  like  character.  These  were  all 
known  when  the  15  cent  rate  was  installed  and  throughout 
its  existence.  The  15  cent  rate  was  then  sufficient  to  cover 
all  these  matters  and  forms  the  ultimate  basis  for  the 
present  determination.  In  October,  1919,  the  Interstate 
Commerce  Commission  fixed  the  rate  at  25  cents  a  gross  ton. 
This  was  after  full  hearing,  and  the  conclusion  embraced  a 
consideration  of  increased  costs  down  to  that  time.  It  is 
said  that  the  evidence  was  completed  prior  to  June,  1919, 
that  the  decision  speaks  from  the  time  the  evidence  was 
taken,  and  that  costs  increased  considerably  thereafter.  The 
examiner  in  June,  1919,  recommended  a  rate  of  21  cents. 
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The  report  of  the  Interstate  Commarce  Commissioii,  after 
dealing  exhaustively  with  the  facts  of  the  case,  proceeds  to 
fix  the  25  cent  rate  in  a  single  paragraph  without  stating 
why  the  examiner's  recommendation  was  not  adopted  or 
without  stating  any  rule  by  which  the  25  cent  rate  was 
determined.  As  the  order  provided  for  making  it  effective 
on  or  before  February  14,  1920,  and  as  the  rate  was  being 
fixed  for  the  future,  we  infer  that  the  Commission  had  in 
mind  the  then  increasing  costs  and  the  prospect  o£  their 
continuing  for  some  period.  We  do  not  find  in  the  record 
any  evidence  of  changed  circumstances  since  the  proceeding 
referred  to,  except  the  general  wage  increase  made  by  the 
Labor  Board  July  20,  1920.  Under  the  estimates  made  by 
the  Labor  Board  and  the  Literstate  Commerce  Commission 
such  increase  was  equivalent  to  12.2  per  cent  of  the  total 
operating  revenue  of  the  eastern  carriers.  Applying  that 
percentage  to  this  traffic,  the  rate  of  25  cents  per  ton  would 
be  increased  to  28  cents.  That  is  to  say,  assuming  that  the 
total  wage  increase  amounts  to  12.2,  per  cent  of  the  operating 
revenue  derived  from  this  traffic,  a  rate  of  28  cents  per  gross 
ton  would  distribute  this  increase  equitably  as  between  this 
traffic  and  the  general  traffic  of  the  road.  But  this  assump- 
tion is  not  warranted.  It  does  not  follow  that  because  the 
wage  increases  of  May  last  were  equivalent  to  12.2  per  cent 
of  the  revenues  of  all  the  railroads  in  the  eastern  group, 
they  amounted  to  12.2  per  cent  of  the  revenue  of  this  rail- 
road from  this  particular  part  of  its  business.  The  evidence 
establishes  the  contrary. 

The  revenue  in  1920  to  September  1st  was  $112,867, 
indicating  an  annual  revenue  under  the  25  cent  rate  of  about 
$170,000:  12.2  per  cent  of  this  would  be  $20,740. 
Fortunately  we  are  not  without  a  basis  for  estimating  the 
annual  increase  in  wages  allocable  to  the  traffic  in  question. 
The  wages  of  the  regular  crew  prior  to  May  were  $4.97  an 
hour;  they  are  now  $5.98  an  hour,  an  increase  of  96  cents. 
A  small  fraction  over  ten  hours  a  day  is  devoted  to  the  traffic: 
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10.06  X  .96  X  365  gives  $3525.90.  This  charges  the  entire 
expense  to  the  Solvay  traffic,  though  a  considerable  number  of 
cars  of  spawls  and  ground  limestone  are  handled  by  the  same 
crew.  The  wages  in  connection  with  the  use  of  the  yard 
engine  and  pusher  were  increased  from  $3.26  an  hour  to 
$4.09  an  hour,  or  83  cents.  About  one  hour  a  day  is 
occupied:  365  x  .83  gives  $302.95  for  the  yard  engine.  The 
pusher  is  used  about  19  hours  a  month:  19  x  .83  gives 
$16.77  a  month,  or  $189.24  a  year,  for  the  pusher.  These 
are  the  only  items  that  can  be  estimated  with  any  degree  of 
exactness. 

The  carrier  estimates  that  the  cost  of  track  maintenance 
has  increased  since  1919  $300  a  month.  This  includes  the 
cost  of  both  labor  and  materials.  Assuming  that  it  is  all 
labor,  and  also  accepting  the  only  possible  apportionments 
obtainable  from  the  evidence,  although  these  are  far  from 
satisfactory,  and  charging  75  per  cent  of  maintenance  of 
way  to  the  freight  traffic,  and'  6  per  cent  of  that  to  this 
particular  traffic;  further^  treating  the  $300  a  mile  as 
applying  to  sidetracks  as  well  as  main  tracks,  we  have  $4500 
as  the  total  increase  for  the  fifteen  miles  of  track  involved: 
6  per  cent  of  75  per  cent  of  this  amount  is  $202.50. 

The  company  claims  that  the  labor  expense  of  protecting 
the  grade  crossings  has  increased  from  $29,000  in  1918  to 
$54,000  in  1920.  This  is  an  increase  of  $25,000  a  year, 
and  6  per  cent  of  75  per  cent  of  this  amount  is  $1125.  The 
wage  increases  affected  also  the  maintenance  cost  of  the 
engines  used  and  general  expenses,  a  part  of  which  of  course 
ought  to  be  allocated  to  this  traffic.  Other  wage  elements 
are  also  involved  but  they  are  too  small  to  be  considerable. 
For  engine  maintenance  and  general  expense  we  are  left  by 
the  evidence  without  any  substantial  basis  for  an  estimate. 
The  items  above  given  aggregate  $5345.59.  Let  us  assume 
that  the  unknown  items  would  raise  this  to  $6000.  This 
seems  liberal.  Based  on  the  experience  of  the  first  eight 
months,  the  traffic  for  1920  should  amount  to  about  635,000 
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tons.  The  increased  wages  should  therefore  result  in  a  rate 
increase  of  1  cent  a  gross  ton,  or  a  rate  of  26  cents  a  gross 
ton. 

The  carrier  submits  figures  showing  that  its  total  increase 
in  operating  costs  since  1918  has  on  its  entire  freight 
business  amounted  to  $0.0056  a  ton-mile.  This  is  very  close 
to  5  cents  a  ton  for  the  nine-mile  haul  of  this  limestone.  We 
have  seen  that  the  Interstate  Commerce  Commission  allowed 
for  1920  an  increase  of  4  cents  a  ton  above  that  recom- 
mended by  the  examiner  on  evidence  taken  early  in  the 
year  and  doubtless  based  on  1918  figures.  We  add  to  this 
1  cent  a  ton,  so  that  the  total  increase  over  what  the  rate 
apparently  should  have  been  at  the  beginning  of  1919  is 
the  5  cents  a  ton  resulting  from  the  carrier's  own  figures  of 
the  general  increases  in  its  freight  costs  during  the  corre- 
sponding period. 

All  concur. 
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Joint  Petition  of  The  Wbstchesteb  Stbbet  Ratlsoab 
Company  and  Leverett  S.  Miller  as  Receiver  of  The 
Westchester  Street  Railroad  Company  under  sec- 
tion  184,  Railroad  Law,  for  approval  of  a  declaration  of 
abandonment  of  portions  of  the  constructed  route  of  said 
company's  railroad.     [Case  No.  7792.] 

Where  an  application  for  the  abandonment  of  a  line  of  a  street 
surface  railroad  is  presented  to  the  Commission  for  its  approval,  and  it 
appears  that  the  operation  of  the  line  is  important  for  public  con- 
venience, and  that  perhaps  sufficient  revenue  may  be  obtained  to  cover 
necessary  operating  expenses  by  increasing  rates  c^  fare  and  changing 
the  boundaries  of  zones,  these  remedies  will  be  applied,  and  the  applica- 
tion disapproved. 

Where  the  traffic  on  a  line  will  not  bear  a  rate  of  fare  sufficient  to 
cover  operating  expenses,  a  certificate  of  abandonment  as  to  such  line 
will  be  approved. 

Overlapping  zones  should  be  established  where  the  local  conditions 
indicate  the  propriety  thereof. 

Decided  December  21,  1920. 

Appearances: 

Oraham,  McMahon,  Buell  <&  Knox  (by  Mr.  Buell),  42 
Broadway,  New  York  city,  and  Eugene  P.  McKinley,  White 
Plains,  for  the  applicants. 

William  R.  Condit,  Corporation  Counsel,  for  the  City  of 
White  Plains. 

Ralph  A.  Oamhle,  366  Madison  avenue,  New  York  city, 
for  the  Town  of  Mamaroneck. 

J.  Henry  Esser,  9  South  Third  avenue.  Mount  Vernon, 
of  counsel,  for  the  Town  of  Mamaroneck. 

E.  R.  Eckley,  2  Rector  street.  New  York  city,  as  attorney 
for  the  Village  of  Mamaroneck. 

Charles  B.  Young,  Harrison,  member  of  the  Town  Board, 
representing  the  Town  of  Harrison. 
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W.  E.  Lyons,  jr.,  286  East  Boston  Road,  Mamaroneck,  in 
person. 

Clarence  DeWitt  Rogers,  by  written  protest,  for  the 
Village  of  Larchmont. 

Kellooo,  Commissioner: 

In  this  case  we  continue  our  study  of  the  troubles  of  the 
receiver  of  The  Westchester  Street  Railroad  Company  in 
his  attempt  to  operate  the  various  lines  of  that  corporation, 
a  situation  which  has  of  late  been  frequently  and  almost 
constantly  before  us  for  consideration.  Attempts  have  been 
made  in  various  forms  to  stimulate  the  revenues  so  as  to  at 
least  reach  an  amount  sufficient  to  cover  operating  expenses 
during  the  pendency  of  the  receivership. 

In  case  No.  6772,  decided  March  26,  1919,  a  zoning 
system  was  placed  in  operation  covering  the  various  lines 
of  this  railroad.  In  case  N^o.  7547,  the  order  in  which  was 
entered  June  24,  1920,  a  rearrangement  of  the  zoning  system 
was  established,  and  increased  fares  in  certain  zones  were 
permitted. 

In  this  case,  the  receiver  comes  before  us  presenting  a 
declaration  of  abandonment  applicable  to  two  of  the  lines 
in  his  custody,  namely  the  so  called  Westchester  Avenue  line 
in  White  Plains,  and  the  Mamaroneck  line. 

The  declaration  of  abandonment  has  been  duly  adopted 
by  the  directors  of  the  corporation,  and  has  been  ratified  and 
adopted  by  the  sole  stockholder  thereof.  The  New  York,  New 
Haven  and  Hartford  Railroad  Company.  This  declaration 
of  abandonment  has  been  joined  in  by  the  receiver,  and  is 
now  presented  to  this  Commission  for  its  approval. 

It  covers  two  separate  and  distinct  lines.  One  of  these 
lines  sought  to  be  abandoned  is  the  so  called  Westchester 
Avenue  line.  It  is  entirely  within  the  city  of  White  Plains. 
Its  length  is  1.57  miles,  extending  easterly  from  the  so  called 
Silver  Lake  line  at  North  Broadway  and  Railroad  avenue, 
and  connects  with  no  other  line  or  railroad. 
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This  line  for  the  month  of  September,  1920,  showed  an 
actual  operating  loss  of  $576.11.  The  entire  loss  on  that 
line  for  nine  months  of  the  current  year  prior  to  October  1st 
aggregated  $6039.84.  This  did  not  include  taxes,  allow- 
ance for  depreciation,  or  allowance  for  liability  for  acci- 
dents. The  entire  operating  revenue  for  the  nine  month , 
was  $5532.62.     The  operating  expenses  were  $11,572.46. 

To  this  must  be  added  a  proper  share  of  the  taxes,  a 
reasonable  allowance  for  depreciation,  and  some  allowance 
for  liability  for  accidents.  Even  without  any  of  these  addi- 
tional allowances,  the  operating  expenses  exceeded  the  operat- 
ing revenue  by  nearly  lOO  per  cent.  As  has  been  stated,  the 
line  is  a  short  one,  about  1%  miles  in  length.  The  fare 
collected  thereover  has  been  five  cents. 

It  is  quite  apparent  from  the  foregoing  figures,  consider- 
ing the  smallness  of  the  revenue,  the  cost  of  operation,  and 
the  shortness  of  the  line,  that  the  trafiic  will  not  bear  anv 
rate  of  fare  sufficient  to  pay  the  operating  expenses.  The 
situation  seems  to  be  hopeless,  and  the  line  can  very  properly 
be  abandoned. 

The  approval  of  this  Conmiission  to  the  proposed  certifi- 
cate of  abandonment,  so  far  as  it  relates  to  this  line,  should 
be  extended. 

As  to  the  so  called  Mamaroneck  line,  however,  a  different 
situation  presents  itself.  This  line  extends  southerly  alon;r 
Mamaroneck  avenue  in  the  village  of  White  Plains,  through 
the  town  of  Harrison  and  the  village  and  town  of  Mamaro- 
neck, to  Chatsworth  avenue  at  Larchmont.  It  is  approxi- 
mately 8%  miles  in  length. 

In  our  order  of  June  24,  1920,  this  line  was  divided  into 
five  zones,  and  a  five  cent  fare  was  provided  in  each  zone. 
The  division  of  the  zones  having  our  approval  at  that  time 
was  somewhat  hampered  by  the  insistence  of  some  of  the  local 
authorities  upon  certain  fare  restrictions  contained  in  the 
franchises  granted  to  the  predecessors  in  interest  of  this 
railroad  company.     This  attitude  resulted  in  the  necessity 
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of  so  forming  the  zones  that  not  more  than  one  fare  of  five 
cents  could  be  collected  in  any  of  these  municipalities.  In 
the  village  of  Mamaroneck  this  resulted  in  the  establishment 
of  a  zone  approximately  2.65  miles  in  length;  the  remain- 
ing  zone,  extending  from  that  village  to  Ohatsworth  avenue, 
was  only  .75  mile  in  length. 

It  became  apparent  at  the  hearing,  and  to  all  interested, 
from  the  evidence  submitted,  that  unless  these  fare  restric- 
tions were  waived,  operations  of  this  line  could  not  continue, 
and  the  abandonment  proposed  would  be  the  only  course 
to  pursue.  However,  during  the  pendency  of  the  proceed- 
ing, realizing  the  situation,  these  various  municipalities, 
namely  the  Village  of  Mamaroneck,  the  Town  of  Mamaro- 
neck, and  the  Town  of  Harrison,  waived  the  franchise 
restrictions  for  a  period  of  two  years. 

The  City  of  White  Plains,  which  had  as  to  all  of  the  lines 
of  this  railroad  waived  its  fare  limitations  until  March  11, 
1921,  also  adopted  resolutions  intended  to  be  applicable  to 
this  Mamaroneck  line  only,  waiving  the  restrictions  for 
a  two-year  period. 

All  other  municipalities  along  the  various  lines  of  the 
railroad  having  previously  waived  their  franchise  restric- 
tions, the  order  permitting  the  collection  of  fares  on  the 
zoning  system  as  provided  by  the  order  of  June  24,  1920, 
has  been  extended  by  various  superseding  orders  so  that  the 
time  has  now  been  extended  to  March  11,  1921,  by  the  last 
extension  order  granted  December  9,  1920. 

With  the  waiver  of  these  franchise  limitations,  permitting 
an  unrestricted  zoning  system  and  the  establishment  of  a 
reasonable  rate  of  fare,  suflScient  if  possible  to  cover  the 
cost  of  operations  if  the  traffic  will  bear  it,  a  new  situation 
arises. 

That  public  convenience  and  a  necessity  requires  the 
operation  of  this  line  is  quite  apparent  from  the  most  casual 
consideration  of  the  evidence. 

This  connection  between  the  county  seat  of  Westchester 
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county  and  one  of  its  most  populous  villages,  with  com* 
munities  in  their  vicinity  lying  so  near  the  rapidly  expand- 
ing metropolitan  city,  with  its  constantly  and  rapidly 
increasing  and  extending  suburban  population,  must  if  pos- 
sible be  maintained.  It  would  indeed  be  unfortunate  if  this 
line  be  abandoned  and  the  village  of  Mamaroneck  deprived 
of  its  only  direct  means  of  access  to  the  county  seat, 
and  also  of  the  only  street  railroad  traversing  its  principal 
thoroughfare. 

Upon  the  hearing,  all  parties  seemed  to  be  impressed  with 
the  importance  of  saving  this  line  if  possible.  It  is  quite 
apparent  that  under  the  present  fare  conditions  it  can  not 
be  operated. 

During  the  month  of  September,  1920, 

The   operating   re<venud   wa« |4 ,  628 .51 

Its  operatlDg  expenseu  were 5,579.96 

Showing  a  deficit  in  operation  of $951 .  45 

The  expenses  for  the  first  uinc  months  of  the  current  year 
on  this  line  were  as  follows: 

Operating    revenue     $40 ,  472 .15 

Operating   expenses    52 ,  506 .  59 

Showing  a  net  loss  from  opera tioi  of $12,034.44 

As  in  the  previous  reference  to  the  Westchester  Avenue 
line,  this  computation  includes  no  charges  for  taxes,  no 
allowance  for  the  necessarily  accruing  depreciation,  and  no 
allowance  for  liability  for  accidents,  or  for  any  fund  that 
should  be  created  therefor.  All  of  these  charges  must  be 
considered  in  making  any  estimate  of  the  amount  of  funds 
needed  to  cover  the  expenses  of  operation,  as  they  are  all 
properly  included  in  and  must  be  met  as  operating  expenses 
before  any  balance  is  available  for  payment  of  interest  or 
return  upon  the  capital  invested. 

This  shows  that  a  very  substantial  increase  in  revenue 
must  be  secured.  And  it  is  to  be  hoped  that  further  experi- 
mentation, now  without  the  handicap  of  franchise  restric- 
tions, may  result  in  a  revenue  suiBcient  to  keep  the  cars  on 
this  road  in  motion. 
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At  the  outset  of  any  consideration  of  the  question  it  is 
quite  apparent  that  there  has  been  a  very  large  diminution 
of  riding  by  the  curtailment  of  the  schedule  of  operations. 
Where  formerly  cars  were  operated  on  twenty-minute  head- 
way, that  headway  has  been  extended  to  forty  minutes,  and 
at  certain  times  to  one  hour.  The  result  is  that  the  distance 
between  cars  is  so  great,  prospective  passengers  become  dis- 
couraged in  waiting  for  a  next  car,  and  not  being  accurately 
informed  as  to  the  timetable  at  all  times  of  the  dav,  and 
not  being  sure  of  a  strict  compliance  with  the  schedule  of 
operations  as  attempted,  have  given  up  to  a  large  extent 
wherever  possible  riding  on  this  line.  Thus  its  receipts  have 
been  decidedly  curtailed. 

The  first  essential  step  is  the  promulgation  and  adherence 
to  a  schedule  of  such  reasonable  frequency  that  people  can 
without  too  much  delay  await  the  arrival  of  the  next  car, 
and  not  be  compelled  to  wait  so  long  that  other  means  of  con- 
veyance or  pedestrianism  becomes  preferable. 

An  examination  of  the  route  was  made  by  a  committee 
representing  the  various  interested  parties,  and  headed  by 
Ray  G.  Winans,  chief  inspector  of  the  division  of  electric 
railroads  of  this  Commission,  and  it  was  ascertained  that 
a  schedule  of  twenty-minute  headway  over  the  entire  line 
could  be  obtained  by  the  operation  of  five  cars.  Such  fre- 
quency of  operation  should  be  continuous  from  6:30  a.  m. 
to  6  p.  m.  This  service  is  essential  to  the  successful  opera- 
tion of  the  road.  During  such  remaining  hours  of  the  day 
as  service  should  be  rendered,  the  cars  should  run  with  sufii- 
cient  frequency  properly  to  accommodate  the  travel.  Deter- 
mination as  to  the  frequency  of  the  service  during  such 
remaining  hours  can  be  left  to  the  receiver  or  the  operating 
officials  of  the  road  for  the  present  at  least. 

It  should  perhaps  be  noted  that  the  receiver  is  somewhat 
pessimistic  in  regard  to  the  entire  attempt  to  keep  the  road 
open,  and  the  friction  which  has  resulted  from  the  differences 
in  opinion  which  has  arisen  between  the  local  authorities 


Wkstciiestee  Stkeet  R.E.  Co,  809 

No.  570:803 

and  the  receiver,  over  certain  important  matters  in  issue,  has 
not  added  to  the  ease  of  the  solution  of  the  problem  with 
which  we  are  confronted.  There  is  some  indication,  how- 
ever, that  this  relationship  is  becoming  more  cordial,  and  it 
is  to  be  hoped  that  all  parties  will  cooperate  in  a  last  final 
attempt  to  save  this  line. 

In  order  to  obtain  the  best  results,  there  should  be  a 
re-zoning  so  as  to  more  nearly  equalize  the  lengths  of  the 
zones  established  and  a  closer  uniformity  of  fare.  The 
parties  are  generally  in  accord  as  to  the  proper  zones  to  be 
provided  if  the  road  is  to  continue  to  operate. 

It  is  thought  that  the  following  will  prove  the  most  pro 
tical  division: 

Zone  1:  From  the  New  York  Central  Station  in  White 
Plains  to  the  center  of  Bloomingdale  switch,  approxi- 
mately     1.6    miles 

Zone  2:     From  the  center  of  Bloomingdale  switch  to  the 

center  of  Rosedale  switch,  approximately 1.0     miles 

Zone  3:  From  the  center  of  Rosedale  switch  to  the  nor- 
therly line  of  the  village  of  Mamaroneck,  approximately.  1.75  miles 

Zone  4:     From  the  northerly  line  of  the  village  of  Mamaro- 

neck  to  the  Bandstand,  approximately.-. 1.71  miles 

Zone  5:     From  the   Bandstand  to  Chatsworth  avenue  at 

Larchmont,  approximately    1.7    miles 

It  is  conceded  that  the  fare  in  the  first  zone  should  not 
be  increased  from  the  present  five  cent  rate  in  the  city  of 
White  Plains,  with  the  same  transfer  privileges  as  at  present 
exist.  The  receiver,  however,  claims  that  the  fare  in  the 
other  zones  should  be  placed  at  eight  cents.  It  is  suggested 
on  behalf  of  the  municipalities  that  five  cents  will  be  suffi- 
cient and  that  riding  will  be  stimulated  by  the  lower  fare. 

I  have  carefully  considered  the  well  ordered  argument 
presented  in  this  behalf,  and  it  is  well  to  say  in  passing  that 
the  case  of  the  municipalities  has  in  this  proceeding  been 
presented  with  much  ability,  and  with  an  apparent  spirit  of 
fairness  and  desire  to  cooperate  with  the  receiver.  I  can 
not  find,  however,  from  any  of  the  figures  submitted  that 
a  five  cent  fare  in  each  zone  can  very  materially  add  to  the 
revenue,  certainly  not  nearly  sufficient  to  cover  operating 
expenses. 
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Such  a  rate  would  add  nothing  to  the  fares  already 
charged  for  through  trips,  for  which  there  is  now  collected 
twenty-five  cents  for  five  zones.  Neither  can  there  be  suffi- 
cient added  revenue  from  an  increase  in  fare  in  Zones  2 
and  3  from  five  to  eight  cents,  leaving  the  other  zones  at 
five  cents.  There  is  no  way  of  computing  any  sufficient 
revenue  to  cover  operating  expenses,  including  taxes, 
depreciation,  and  accident  fund,  from  such  a  limited 
increase. 

The  evidence  submitted  shows  that  on  a  basis  of  twenty- 
minute  service,  an  average  fare  per  zone  should  be  .0695, 
to  cover  operating  expenses,  exclusive  of  taxes,  depreciation, 
and  accident  liability. 

In  the  statement  of  operating  expenses  allocated  to  this 
line,  the  cost  on  a  car-mile  basis  applicable  to  the  entire 
road  is  somewhat  high  because  no  sufficient  allowance  is 
made  for  diminished  cost  of  operations  on  this  line  by 
reason  of  the  use  of  the  one-man  car. 

But  as  has  been  stated,  the  figures  given  do  not  include 
anything  for  depreciation,  or  for  taxes  or  liability  for  acci- 
dents, and  it  is  apparent  there  must  be  a  very  substantial 
increase  in  the  estimated  need  of  .0695  per  zone  after  all 
due  allowance  is  made  for  saving  in  cost  of  operation  due 
to  the  use  of  lighter  equipment.  It  is  not  only  difficult  but 
impossible  to  foretell  the  future  as  to  the  amount  any  rate  of 
fare  may  produce.  We  can  only  use  our  best  judgment  in  the 
matter,  and  let  the  future  decide  the  result. 

As  has  already  been  indicated,  the  order  made  in  the 
preceding  case  permitted  an  increase  of  fares  on  other  lines 
of  the  system  expiring  March  11th  next.  The  order  which 
is  to  be  made  in  this  case  should  have  the  same  limitation, 
so  that  the  matters  can  be  handled  together. 

In  the  meantime  we  have  the  winter  season  with  its  heavy 
expenses  of  operation,  and  when  the  expiration  date  draw^ 
near,  it  may  be  proper  that  different  provision  should  be 
made  in  view  of  the  actual  experience,  although  somewhat 
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limited,  which  will  at  that  time  be  an  added  guide  to  our 
action. 

From  the  figures  submitted,  from  the  situation  of  the 
line,  and  from  all  other  matters  which  have  been  placed 
in  evidence,  it  appears  as  a  most  reasonable  conclusion  that 
aside  from  the  first  zone,  where  a  rate  of  fare  of  five  cents 
is  conceded  to  be  proper,  a  fare  of  eight  cents  should  be 
permitted  in  the  other  zones. 

To  this,  however,  there  is  a  modification.  The  citizens 
of  Mamaroneck  request  an  overlapping  of  zones  between 
the  railroad  station  and  the  bandstand,  so  that  in  this  area 
passengers  may  be  transported  in  either  direction  to  and  from 
the  territory  of  Zone  4  or  Zone  5  without  additional  fare. 
This  is  a  distance  of  about  two  thousand  feet,  in  the  heart  of 
the  business  center  of  Mamaroneck.  Under  ordinary  condi- 
tions it  would  seem  that  the  citizens  should  be  allowed  to 
go  to  and  return  from  any  part  of  the  village  from  the 
business  center  for  a  single  fare.  This  is  the  ordinary  cus- 
tom which  maintains  usually  in  other  mimicipalities.  It 
would  be  unusual  indeed  to  make  a  zonal  boimdary  so  near 
the  business  portion  of  the  village  without  operating  an 
overlap. 

The  attorneys  for  the  receiver,  however,  have  seen  fit  to 
oppose  this  suggested  overlapping  of  zones.  The  objection 
is  placed  on  three  grounds  — 

First:  It  introduces  complications  into  the  schedule  and 
the  collection  of  fares  where  operations  are  conducted  by 
means  of  the  one-man  car. 

Second:    It  will  deprive  the  receiver  of  needed  revenue. 

Third:  It  prevents  an  adequate  record  being  kept  of  the 
performance  in  the  different  zones. 

The  first  and  third  objections  are  not  sufficient  to  over- 
come the  manifest  justice  of  establishing  an  overlapping 
zone  in  this  instance.  It  would  apparently  be  most  improper 
to  require  payment  of  sixteen  cents  by  a  person  desiring  to  go 
from  any  part  of  the  village  of  Mamaroneck  to  the  business 
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center,  when  the  entire  line  through  the  village  is  only  2.(52 
miles  in  length,  and  all  parts  of  the  village  are  well  within 
two  miles  of  that  center. 

As  to  the  suggestion  that  it  will  deprive  the  receiver  of 
additional  revenue,  it  would  seem  that  the  contrary  would 
result.  Rather  than  pay  this  very  heavy  charge,  it  is  prob- 
able that  parties  would  walk  to  the  boundary  line,  and  hav- 
ing walked  that  distance,  unless  a  car  was  immediately  avail- 
able, would  probably  continue  to  their  destination.  It 
would  seem  that  from  the  establishment  of  overlapping 
zones  the  revenue  would  be  increased  rather  than 
diminished. 

These  overlapping  zones  are  in  operation  throughout  the 
State.  They  are  frequently  and  successfully  in  operation 
on  other  lines.  They  are  in  effective  force  and  successful 
operation  on  the  New  York  and  Stamford  Railroad,  owned 
by  the  same  stockholding  interest  as  the  Westchester  Street 
Railroad. 

The  propriety  of  this  overlapping  of  zones  further  was 
recognized  by  the  receiver  in  his  original  petition  in  case 
No.  7547,  where  Zone  3  was  proposed  to  extend  '*  between 
the  Harrison  and  Mamaroneck  village  line,  and  the  Band- 
stand in  the  village  of  Mamaroneck".  And  Zone  4  was 
provided  to  extend  "  between  the  N.  Y.,  N.  H.  and  H.  Rail- 
road station,  Mamaroneck,  and  the  end  of  the  line  at  Chats- 
worth  avenue  in  the  village  of  Larchmont".  Following 
this,  the  petition  contains  the  following  note:  "  (This  zone 
overlaps  Zone  No.  3  between  the  N.  Y.,  N.  II.  and 
H.  Railroad  station  and  the  Bandstand  in  the  village  of 
Mamaroneck) ." 

On  account  of  the  refusal  of  the  Village  of  Mamaroneck 
at  that  time  to  waive  its  franchise  rights,  this  proposed 
zoning  was  abandoned.  But  the  petition  from  the  receiver 
adds  somewhat  to  the  manifest  propriety  of  making  pro- 
vision along  the  lines  suggested  by  his  original  petition  in 
the  former  case. 
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The  order  to  be  entered  herein  should  therefore  provide 
for  the  zone  as  above  indicated  with  the  overlapping  requested 
by  the  village  authorities. 

It  is  also  stated  in  the  evidence  that  at  a  public  meeting 
held  by  the  citizens  of  the  village  and  town  of  Mamaroneck 
on  December  10,  1920,  it  was  proposed  that  books  of  tickets 
for  school  children,  providing  for  a  five  cent  fare  to  any 
school  in  any  portion  of  the  town  or  village,  should  be 
issued.  This  matter  was  not  sufficiently  discussed  upon  the 
hearing,  nor  sufiicient  evidence  in  relation  thereto  taken  to 
justify  a  formal  order  in  regard  thereto  at  this  time.  The 
question  of  a  reduced  rate  for  school  children  in  some  form 
has  much  of  merit.  It  is  frequently  and  perhaps  usually^  in 
effect  on  street  railroads  in  the  State.  Such  a  reduction  is 
in  effect  on  the  New  York  and  Stamford  Railroad. 

While  no  formal  provision  in  regard  to  this  matter  will 
be  embodied  in  this  order,  consideration  of  it  is  recom- 
mended to  the  receiver  with  the  request  that  he  take  such 
action  thereon  as  would  seem  proper.  It  is  quite  possible 
that  this  usual  custom  could  be  applied  to  this  railroad  and 
result  in  an  enhancement  of  the  revenues.  Unless  it  would 
result  in  a  manifest  depletion,  some  reduction  of  fare  for 
this  service,  which  is  in  the  nature  of  a  commutation  service, 
should  be  put  into  effect.  The  matter  at  present  will  be  left 
to  the  receiver,  with  the  request  that  he  give  it  careful  con- 
sideration and  act  accordingly. 

The  order  to  be  made  in  this  case  should  therefore  pro- 
vide for  — 

1.  Approval  of  the  abandonment  of  the  Westchester 
Avenue  line. 

2.  Disapproval  of  the  abandonment  of  the  Mamaroneck 
line. 

8.  The  operation  of  cars  on  the  Mamaroneck  Avenue  line 
under  a  twenty-minute  headway  from  6:30  a.  m.  to  6  p.  m., 
and  during  other  hours  with  such  frequency  as  the  proper 
requirements  of  the  service  demand. 
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4.  Re-zoning  of  the  Mamaroneck  line  as  indicated,  and 
provide  for  an  eight  cent  fare  in  each  of  the  zones  except 
Zone  1,  with  overlapping  privil^e  between  the  bandstand 
and  the  New  York,  New  Haven  and  Hartford  Railroad 
station  in  the  village  of  Mamaroneck,  effective  until  March 
11,  1921. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Alfred  C.  Davis  and 
Others  of  Jamestown  under  section  71,  Public  Service 
Commissions  Law,  against  Pennsylvania  Gas  Company 
as  to  price  of  natural  gas  charged  private  consumers. 
[Case  No.  6040.] 

Where  in  addition  to  securing  an  adequate  return  upon  its  invest- 
ment, a  natural  gas  company  has  accumulated  a  reserve  fund  to  make 
good  the  depletion  of  its  fixed  capital  due  to  consumption  in  operation, 
it  is  not  entitled  to  a  return  upon  such  fund  in  addition  to  a  return 
on  the  capital  to  make  good  the  depletion  of  which  it  was  created. 

So  far  as  such  fund  is  invested  in  the  fixed  capital  of  the  company, 
it  should  be  deducted  from  the  rate  base. 

The  same  principle  applies  where  such  fund  once  assembled  is  diverted 
from  the  purpose  for  which  it  was  created  and  arbitrarily  added  to 
corporate  surplus. 

The  first  step  in  an  inverted  block,  or  sliding  scale  upward,  rate  for 
natural  gas  should  be  enough  to  cover  the  absolute  needs  of  domestic 
consumers  during  months  of  greatest  consumption,  in  this  case  10,000 
cubic  feet  per  month. 

Decided  December  23,  1020. 

Appearances: 

Messrs.  Thrasher  &  Clapp  for  complainants. 

Messrs.  Marion  H.  Fisher  and  John  E.  Mvllin  for 
defendant  company. 

Barhite,  Commissioner^: 

This  proceeding  is  brought  against  the  Pennsylvania  Gas 
Company,  and  is  based  upon  the  complaint  of  a  number  of 
the  citizens  of  the  city  of  Jamestown  who  protest  against  an 
increase  in  the  price  of  natural  gas  from  32  cents  per 
thousand  cubic  feet  to  3Y  cents  per  thousand  cubic  feet,  with 
a  discount  in  each  case  of  2  cents  per  thousand  cubic  feet  if 
the  bills  are  paid  before  a  certain  date. 
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A  large  amount  of  time  has  been  taken  in  this  controversy 
by  reason  of  the  contention  of  the  gas  company  that  it  is  a 
J ''^nnsy Ivania  corporation,  that  all  of  its  gas  is  obtained  from 
wells  in  that  State,  and  that  the  gas  used  in  Jamestown  is 
brouglit  in  pipes  over  the  state  line  which  constitutes  an  act 
of  interstate  commerce  over  which  this  Commission  has  no 
jurisdiction.  After  the  Commission  had  denied  the  conten- 
tion of  the  comj)any,  the  matter  was  carried  through  the 
various  courts  of  the  State  to  the  Court  of  Appeals,  and 
thence  to  the  Supreme  Court  of  the  United  States,  that  court 
sustained  this  Commission  in  its  claim  to  jurisdiction;  and 
the  case  was  ready  for  a  hearing  upon  the  merits,  although 
further  and  unusual  delay  was  occasioned  by  the  fact  that  the 
defendant  company,  after  it  had  sued  out  a  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  made  application 
to  the  Appellate  Division  of  the  Supreme  Court  of  the  State 
of  New  York  for  a  stay  of  proceedings  pending  the  review  by 
the  court  of  last  resort. 

The  Pennsylvania  Gas  Company  was  incorporated  under 
the  laws  of  the  State  of  Pennsylvania  on  July  8,  1881,  under 
the  name  of  the  Warren  Light  and  Heat  Company,  for  the 
purpose  of  supplying  light  and  heat  to  the  inhabitants  of  the 
borough  of  Warren  and  its  vicinity,  in  Warren  county,  Penn- 
sylvania. The  present  name  was  adopted  on  October  27, 
1885. 

At  various  times  the  company  purchased  the  properties 
and  franchises  of  other  Pennsylvania  companies  which  had 
br  en  incorporated  for  the  purpose  of  supplying  light  and 
heat  to  various  communities  in  that  State.  In  1885  the 
properties  and  franchises  of  several  New  York  companies 
were  purchased.  All  of  these  various  companies  appear  to 
have  l)een  merged  with  the  Pennsylvania  Gas  Company.  At 
tlio  time  of  its  incor]>oration  the  authorized  capital  stock  of 
tho  company  was  $10,000,  which  was  increased  from  time  to 
time  until  it  amounted  to  $2,000,000.  The  par  value  of  the 
shares  was  $25,    In  1893  and.  subsequent  thereto  the  8.to.ck' 
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holders,  upon  the  recommendation  of  the  board  of  directors, 
reduced  the  capital  stock  to  $1,600,000,  by  purchasing  at  par 
11,600  shares,  and  4400  shares  at  $40  per  share,  an  amount 
equal  to  160  per  cent  of  par.  At  a  still  later  period,  at  the 
request  of  the  stockholders,  the  capital  stock  was  reduced 
from  $1,600,000  to  $800,000,  each  stockholder  surrendering 
one-half  of  the  number  of  shares  held  by  him  and  receiving 
in  exchange  for  each  share  a  one  hundred  dollar  debenture 
bond  payable  in  twenty  years  with  interest  at  the  rate  of  6  per 
cent.    These  bonds  were  paid  off  during  the  next  ten  years. 

By  the  purchases  noted  the  company  purchased  and  retired 
48,000  shares  of  the  par  value  of  $1,200,000,  for  which  the 
company  paid  to  stockholders  $3,666,000,  or  $2,466,000 
more  than  par  value.  In  addition,  the  company  paid  $881,- 
000  interest  on  the  debenture  bonds  issued  in  payment  of 
stock. 

In  1911  the  capital  stock  was  increased  from  $800,000*  to 
$4,800,000,  and  the  amount  of  the  increase  was  issued  to  the 
stockholders  as  a  stock  dividend. 

In  1916  the  capital  stock  was  increased  from  $4,800,000 
to  $7,200,000,  and  the  amount  of  the  increase  paid  to  the 
stockholders  as  a  stock  dividend. 

Only  one  instance  appears  in  which  the  stockholders  have 
been  asked  to  pay  anything  into  the  treasury  for  the  benefit 
of  the  company.  In  1886  an  assessment  of  75  cents  per  share 
was  levied  on  thfo  capital  stock.  This  assessment,  amounting 
to  $9000,  was  credited  to  "  Property  and  franchise  account  ^\ 

The  annual  reports  of  the  company  filed  with  this  Com- 
mission from  the  year  1913  to  the  year  1919,  both  inclusive, 
show  that  a  dividend  of  10  per  cent  per  year  has  been  paid. 
These  dividends  are  exclusive  of  a  stock  dividend  of  50  per 
cent  paid  in  1916,  to  which  reference  has  heretofore  been 
made. 

The  forecroinc:  general  statements  show  that  the  company 
has  been  and  is  in  a  very  prosperous  condition,  and  attention 
is  called  to  them  because  the  complainants  and  the  company 
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differ  as  to  the  theory  upon  which  this  case  must  be  decided: 
the  complainants  urging  that  the  Commission  must  consider 
the  entire  business  of  the  company  both  in  Pennsylvania  and 
New  York,  while  the  company  insists  that  the  Commission 
is  limited  in  its  investigations  as  to  a  proper  rate  for  New 
York  state,  to  that  portion  of  the  business  conducted  in  New 
York. 

It  must  be  conceded  that  this  Commission,  as  one  of  the 
departments  of  the  government  of  the  State  of  New  York, 
has  no  control  or  authority  over  the  business  of  the  Pennsyl- 
vania Gas  Company  in  the  State  of  Pennsylvania  and  con- 
ducted under  the  laws  of  that  State.  But  whether  this  Com- 
mission may  not  make  an  examination  of  the  business  con- 
ducted in  and  the  property  owned  by  the  company  within  the 
foreign  state  is  a  different  question. 

There  are  authorities  which  may  be  cited  upon  the  point 
under  review.  In  the  case  of  Smyth  v.  AmeSy  169  U.  S.  466, 
the  question  arose  as  to  whether  a  statute  of  the  State  of 
Nebraska  which  fixed  the  rates  to  be  charged  for  the  transpor- 
tation of  freight  from  any  point  in  the  State  to  any  other 
point  in  the  State  was  constitutional.  In  other  words, 
whether  the  amounts  fixed  under  the  terms  of  the  statute 
were  reasonable  in  amount.  The  controversy  arose  over 
interstate  railroads  and  roads  controlled  by  them  whose  busi- 
ness was  not  confined  exclusively  to  the  State  of  Nebraska.  As 
here,  the  question  arose  whether  the  reasonableness  of  the 
rates  established  by  the  Nebraska  statute  was  to  be  deter- 
mined by  the  result  upon  the  rates  alone  affected  by  it,  or 
whether  the  entire  business  of  the  company  was  to  be  taken 
into  consideration.     Upon  this  question  the  court  says  — 

"It  is  further  said  in  behalf  of  the  appellants,  that  the  reasonable- 
ness of  the  rates  established  by  the  Nebraska  estate  is  not  to  be 
determined  by  the  inquiry  whether  such  rates  would  leave  a  reasonable 
net  profit  from  the  local  business  affected  thereby^  but  that  the 
count  should  take  into  consideration,  among  other  things,  the  whole 
business  of  the  company^  that  is,  all  its  busineas,  passenger  and  freight 
interstate  and  domeetlc.    If  it  be  found  upon  investigation  that  tht 
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profits  derived  by  a  railroad  company  from  its  interstate  business  alone 
are  sufficient  to  cover  operating  ezpensee  on  its  entire  line,  and  also 
to  meet  interest,  and  justify  a  liberal  dividend  upon  its  stock,  may 
the  legislature  prescribe  rates  for  domestic  business  that  would  bring 
no  reward  and  be  less  than  the  services  rendered  are  reasonably 
worth  ?  Or  must  the  rates  for  such  transportation  as  begins  and  ends 
in  the  State  be  established  with  reference  solely  to  the  amount  of 
business  done  by  the  carrier  wholly  within  such  State,  to  the  cost  of 
doing  such  local  business,  and  to  the  fair  value  of  the  property  used 
in  conducting  tt,  without  taking  into  consideration  the  amount  and 
cost  of  its  interstate  business,  and  the  value  of  the  property  employed 
in  it?  If  we  do  not  misapprehend  counsel,  their  argument  leads  to 
the  conclusion  that  the  State  of  Nebraska  could  legally  require  local 
freight  business  to  be  conducted  even  at  an  actual  loss,  if  the  company 
earned  on  its  interstate  business  enough  to  give  it  just  oomipensation 
in  respect  of  its  entire  line  and  all  its  business,  interstate  and  domestic. 
We  can  not  concur  in  this  view.  In  our  judgment,  it  must  be  held 
that  the  reasonableness  or  unreasonableness  of  rates  prescribed  by  a 
State  for  the  transportation  of  persons  and  property  wholly  within  its 
limits  must  be  determined  without  reference  to  the  interstate  busi- 
ness done  by  the  carrier,  or  to  the  profits  derived  from  it.  The  State 
can  not  justify  unreasonably  low  rates  for  domestic  transportation, 
considered  alone,  upon  the  ground  that  the  carrier  is  earning  large 
profits  on  its  interstate  business,  over  whieh,  so  far  as  rates  are  con- 
cerned, the  State  has  no  control.  Nor  can  the  carrier  justify  unreason- 
ably high  rates  on  domestic  business  upon  the  ground  that  it  will  be 
able  only  in  that  way  to  meet  losses  on  its  interstate  business.  So  far 
as  rates  of  transportation  are  concerned,  domestic  business  should  not 
be  made  to  bear  the  losses  on  interstate  business,  nor  the  latter  the 
losses  on  domestic  business.  It  is  only  rates  for  the  transportation  of 
persons  and  property  between  points  within  the  State  that  the  State 
can  prescribe;  and  when  it  imdertaJces  to  prescribe  rates  not  to  be 
exceeded  by  the  carrier,  it  must  do  so  with  reference  exclusively  to 
what  is  just  and  reasonable,  as  between  the  carrier  and  the  public,  in 
respect  of  domestic  business.  The  argument  that  a  railroad  line  is 
an  entirety,  that  its  income  goes  into,  and  its  expenses  are  provided 
for  out  of  a  common  fund,  and  that  its  capitalization  is  on  its  entire 
line  within  and  without  the  State,  can  have  no  application  where  the 
State  is  without  authority  over  rates  on  the  entire  line,  and  can  only 
deal  with  local  rates  and  make  such  regulations  as  are  necessary  to 
give  just  compensation  on  local  business." 

In  San  Diego  Sand  Company  v.  Naiional  City,  174  U.  S. 
739,  the  question  arose  over  water  rates,  and  the  court  says: 
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"One  of  the  points  in  dispute  involves  the  question  whether 
the  losses  to  the  appellant  arising  from  the  distribution  of 
water  to  consumers  outside  of  the  city  are  to  be  considered  in 
fixing  the  rates  for  consumers  within  the  city.  In  our  judg- 
ment the  circuit  court  properly  held  that  the  defendant  city 
was  not  required  to  adjust  rates  for  water  furnished  to  it  and 
to  its  inhabitants  so  as  to  compensate  the  plaintiff  for  any 
such  losses.  This  is  so  clear  that  we  deem  it  unnecessary  to 
do  more  than  to  state  the  conclusion  reached  by  us  on  this 
point." 

In  the  matter  of  the  Pennsylvania  Oas  Company  v.  Public 
Service  Commission,  225  N.  Y.  397,  while  the  only  question 
before  the  court  was  the  jurisdiction  of  this  Commission  to 
determine  a  proper  rate  for  natural  gas  in  the  city  of  James- 
town, the  reasoning  of  the  Court  of  Appeals  in  deciding  in 
favor  of  such  jurisdiction  is  in  harmony  with  the  conclusions 
of  the  Supreme  Court  of  the  United  States  in  the  cases  cited. 
The  Court  of  Appeals  holds  that  the  Pennsylvania  Gas  Com- 
pany is  engaged  in  interstate  commerce,  but  that  the  State  of 
New  York  is  authorized  to  fix  rates  within  its  borders.  The 
basis  of  this  decision  is  the  principle  laid  down  in  the  Minne- 
sota Rate  Cases,  230  U.  S.  352,  at  page  399,  to  the  effect  that 
as  to  these  subjects  which  require  a  general  system  or  uni- 
formity of  regulation,  the  power  of  Congress  is  exclusive.  In 
other  matters,  admitting  of  diversity  of  treatment  according 
to  the  special  requirements  of  local  conditions,  the  states  may 
act  within  their  respective  jurisdictions  until  Congress  sees 
fit  to  act.  As  an  extension  of  the  same  idea  the  court  savs: 
"  It  is  idle  to  speak  of  the  need  of  uniformity  of  action  by 
states  of  equal  competence  when  there  is  only  one  state  whose 
action  is  involved.  But  even  within  the  state  diversity  rather 
than  uniformity  is  exacted  by  the  condition  of  the  business. 
Rates  adequate  in  one  city  are  inadequate  in  another.  The 
local  needs  are  best  known  to  local  agencies  of  government. 
No  central  authority,  acting  for  the  nation  as  a  whole,  will 
readily  discern  them." 
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An  examination  of  the  New  York  State  statutes  controlling 
the  subject  of  rates  charged  by  a  gas  company  and  the  power 
of  the  Commission  over  such  rates  shows  nothing  out  of  har- 
mony with  the  views  expressed  in  the  cases  to  which  attention 
has  been  called.  Section  65  of  the  Public  Service  Com- 
missions Law  provides  that  the  charge  made  or  demanded  by 
any  gas  corporation  shall  be  just  and  reasonable.  The  Com- 
mission is  given  power,  section  66,  subdivision  5,  Public 
Service  Commissions  Law,  whenever  it  deems  the  rates  or 
charges  of  any  gas  corporation  are  unjust  or  unreasonable,  to 
determine  the  just  and  reasonable  rates. 

Under  the  decisions  and  the  statutes  quoted,  it  would  seem 
to  be  necessary  that  the  Commission  in  determining  the 
proper  rates  for  gas  in  Jamestown  should  not  base  its  decision 
upon  the  entire  property  and  business  of  the  company  both 
in  Pennsylvania  and  New  York,  but  should  limit  its  investi- 
gations to  the  property  in  New  York  and  to  the  income  and 
the  expenses  of  the  business  in  that  State,  and  the  value  of 
such  a  percentage  of  the  company's  property  in  Pennsylvania 
as  may  be  used  to  supply  gas  to  New  York.  Such  would  seem 
to  be  the  rule  of  reason.  The  laws  of  the  State  of  New  York 
only  have  effect  and  control  within  its  own  borders.  The 
oi)erations  of  the  gas  company  within  the  State  which  gives 
it  being  are  not  the  subject  of  control  or  criticism  here.  It 
must  be  presumed  that  it  has  acted  within  its  legal  rights, 
and  if  it  has  not  the  error  must  be  corrected  within  the  State 
and  by  the  Stat«  where  the  error  was  made.  It  is  only  when  a 
foreign  corporation  extends  its  operations  within  the  State  of 
New  Ybrk  that  it  must  yield  to  the  laws  and  decisions  of  the 
courts  of  that  State  so  far  as  its  New  York  operations  are 
concerned. 

The  Pennsylvania  Gas  Company  is  engaged  in  interstate 
commerce,  and  the  Supreme  Court  of  the  United  States  has 
permitted  this  Commission  to  exercise  its  jurisdiction  over 
the  matter  of  rates  within  the  State  because  Congress  has  not 
acted  in  the  matter  and  regulation  by  state  authority  is 
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needed  "  to  protect  or  regulate  matters  of  local  interest ".  It 
may  be  that  the  company  has  made  huge  profits  in  the  past, 
yet  this  Commission  has  not  been  furnished  with  any  data 
from  which  it  may  be  determined  what  proportion  of  those 
profits  was  the  result  of  the  New  York  business.  The  com- 
pany first  obtained  permission  from  the  City  [then  the  vil- 
lage] of  Jamestown  to  supply  gas  to  the  inhabitant  in 
November,  1885.  There  is  some  evidence  showing  the  per- 
centage of  the  business  conducted  in  New  York  state  at  the 
present  time,  but  no  evidence  of  the  percentage  which  the 
New  York  business  sustained  to  the  whole  from  time  to  time 
in  the  years  that  are  past  and  gone  is  before  us.  Even  if  it 
were  proper  for  this  Commission  to  consider  the  profits  of 
the  past,  it  necessarily  follows  that  any  decision  based  upon 
the  evidence  in  the  case  on  the  point  in  question  would 
necessarily  be  more  in  the  nature  of  a  guess  than  a  conclusion 
based  upon  proven  or  admitted  facts. 

Although  it  may  appear  that  the  past  profits  of  the  com- 
pany have  been  reinvested  and  have  become  part  of  the  capi- 
tal of  the  company,  that  fact  is  of  no  significance.  It  is  as 
legitimate  to  increase  the  business  and  the  resources  of  a 
company  by  using  the  profits  for  that  purpose  as  it  is  to 
divide  those  profits  among  the  stockholders.  Rates  must  be 
based  upon  the  actual  value  of  the  property  used  in  the  busi- 
ness, and  it  is  immaterial  whether  that  property  was  acquired 
by  selling  new  stock,  out  of  income,  or  otherwise.  {Board 
of  Trade  v.  Mountain  Home  Telephone  Co.,  P.  TJ.  B. 
1916-C  688-696.) 

In  the  Minnesota  Bate  Cases,  230  U.  S.  352,  at  page  454, 
it  is  said :  **  It  is  clear  that  in  ascertaining  the  present  value 
we  are  not  limited  to  the  consideration  of  the  amount  of  the 
actual  investment.  If  that  has  been  reckless  or  improvident, 
losses  may  be  sustained  which  the  community  does  not  under- 
write. As  the  company  may  not  be  protected  in  its  actual 
investment,  if  the  value  of  its  property  be  plainly  less,  so  the 
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making  of  a  just  return  for  the  use  of  the  property  involves 
the  recognition  of  its  fair  value  if  it  be  more  than  it  cost." 

The  company  has  strongly  urged  upon  the  Commission  that 
the  dollar  of  today  has  greatly  depreciated  in  value  froin  its 
worth  a  few  years  ago,  and  that  this  fact  should  be  taken 
into  consideration  in  fixing  the  return  to  which  the  company 
is  entitled  upon  its  investment.  It  is  true  that  the  purchas- 
ing power  of  the  dollar  has  largely  diminished  within  a  com- 
paratively short  time,  and  as  a  general  principle  such  decrease 
in  value  may  very  properly  be  taken  as  one  of  the  elements  to 
be  weighed  in  fixing  the  proper  amount  of  return.  The 
Supreme  Court  of  the  United  States  quite  recently,  in  Lirir 
coin  Oas  &  E.  L.  Co.  v.  Lincoln,  250  U.  S.  256,  has  called 
attention  to  the  fact  that  a  proper  rate  of  return  for  capital 
invested  in  gas  plants  and  similar  public  utilities  a  few  years 
ago  furnishes  no  safe  criterion  for  the  present  or  the  future ; 
but  the  law  of  the  State  of  New  York,  Public  Service  Com- 
missions Law,  section  72,  provides  that  in  determining  the 
price  to  be  charged  for  gas  or  electricity  "  the  Commission 
may  consider  all  facts  which  in  its  judgment  have  any  bear- 
insj  upon  a  proper  determination  of  the  question  .  .  . 
with  due  regard  among  other  things  to  a  reasonable  average 
return  upon  capital  actually  expended".  In  view  of  the 
privilege  given  by  the  Legislature  to  this  Commission  to  con- 
sider all  facts  which  to  it  have  any  bearing  upon  the  question 
of  rates,  the  loss  in  buying  power  of  the  dollar  should  not  be 
considered  in  this  case.  It  appears  from  the  record  that  the 
Pennsylvania  Gas  Company  has  had  a  very  prosperous 
career;  its  assets  have  increased  in  value  from  a  few  thou- 
sands to  millions  of  dollars,  and  this  increase  has  arisen  not 
from  money  put  into  the  business  but  from  the  reinvestment 
of  profits;  in  addition,  large  stock  dividends  have  been 
declared.  It  appears  from  the  annual  reports,  that  as  here- 
inbefore noted,  a  dividend  of  10  per  cent  has  been  paid  from 
1913  to  1919,  both  inclusive,  with  a  stock  dividend  during 
that  period  of  50  per  cent;  the  present  high  prices  are,  as 
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every  student  of  affairs  must  believe,  of  a  temporary  nature: 
already  there  are  indications  that  they  will  soon  fall  below 
their  j)re8ent  unwarranled  level;  in  fact  they  must  fall  or 
business  conditions  will  become  intolerable.  In  view  of  the 
history  of  the  company  and  the  apparent  temporary  level 
of  present  prices,  the  present  comparative  depreciated  value 
of  monev  should  not  be  considered. 

The  following  are  the  figures  which  must  control  in  the 
decision  of  this  case : 

/.  Computation  of  Investment  in  New  Tarh  Btate 

Sales  of  gai,  1919,  as  reported  in  New  York 

state:  M  ou.ft.  M  ev./t. 

Jamestown     1 ,428, 90S 

Falconer    78 ,  189 

Bllicott    24,368 

1,626,447 

Outside  of  New  York  state 4,169  369 


6.686.816 
1.626,447 

Ratio  of  New  York  sales  to  total  sales b=s  .268 

6,685,816 
Appraisal  of  gas  property,  Exhibit  No.  1 :  DoUart 

Jamestown  main  line 417,428 

Jamestown    city    plant 984,196 


Total  present   value  Jamc'Stown   property,   direct  labor  and 

material  items 1,401,624 

Overheads  and  intangibles,  20  per  cent  of  labor  and  material 

cost    208,325 

Materials  and   supplies 16,245 

Working    cash    capital 06 ,  848 

1,721.087 


26.8  per  cent  of  value  of  Pennsylvania  gas  fields.   Exhibit 

No.  1 2.174.884 


8,896,921 
Less  26.8  per  cent  of  total  accrued  amortization  reserve  (com- 
pany's  annual    reports) 2,648,522 

Rate  base  for  New  York  state 1,262.899 

II.  Return  on  Investment  and  Average  Price  of  One. 

Estimated   New  York  State  operating  expenses,   1920 219,880 

New    York    State    proportion    of    $302,201,    average    annual 

amortisation  charge  80,990 

Taxes  chargeable  to  Now  York  state,  excluding  income  and 

excess  profits  tax 68,787 


364,163 

8  per  cent  on  fl,252.399 100,191 


Total   revenue   necessary   for   8    per   cent   return 464,354 

Revenue    from   miscellaneous    investments.   26.8   per   cent   of 

whole     12.974 

441,880 
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In  the  foregoing  schedule  the  total  value  of  the  gaa  prop- 
erties of  the  company  is  fixed  at  $8,115,238.  This  figure  is 
taken  from  the  company's  books  as  given  to  an  examiner  and 
accountant  in  the  employ  of  the  Commission  by  the  engineer 
of  the  company  on  February  26,  1920.  It  is  true  that  the 
valuation  of  these  properties  by  expert  witnesses  called  by  the 
company  is  much  higher  than  the  value  on  the  company's 
books.  But  we  may  fairly  assume  that  the  company  for  its 
own  purposes  has  placed  what  it  deems  a  fair  value  upon  its 
own  books,  and  unless  some  explanation  is  made  and  some 
valid  reason  is  given  why  the  estimate  made  by  the  company 
is  not  correct,  such  valuation  is  more  satisfactory  and  less 
liable  to  suspicion  than  the  testimony  of  witnesses  selected  by 
and  called  to  prove  the  case  of  the  company.  The  Supreme 
Court  of  the  United  States  in  Knoxville  v.  Water  Co.,  212 
U.  S.  1,  at  page  18,  when  commenting  upon  evidence  of  the 
character  to  which  reference  is  made,  says,  "And  the  conclu- 
sion of  the  court  below  rested  upon  that  most  unsatisfactory 
evidence,  the  testimony  of  expert  witnesses  employed  by  the 
parties  ". 

The  total  present  value  of  the  Jamestown  property,  that  is 
to  say,  the  items  of  direct  labor  and  materials,  is  obtained 
from  the  same  source  and  should  be  accepted.  No  evidence 
has  been  offered  in  contradiction  of  these  values,  and  to  name 
any  other  figure  is  to  rest  a  decision  upon  arbitrary  values 
without  any  proof  in  support.  It  is  true  that  the  courts 
look  with  disfavor  upon  values  resting  solely  upon  reproduc- 
tion costs,  but  the  Commission  has  no  other  evidence  upon 
which  it  can  safely  rely.  The  original  costs  were  not  sub- 
mitted in  evidence,  and  if  they  had  been  the  rule  remains 
that  the  company  is  entitled  to  a  return  upon  the  present 
value  of  the  property. 

In  Willcox  V.  Consolidated  Gas  Co.,  212  U.  S.  1,  at  page 
52,  the  court  says,  "And  we  concur  with  the  court  below  in 
holding  that  the  value  of  the  property  is  to  be  determined  as 
of  the  time  when  the  inquiry  is  made  regarding  the  rates.    If 
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the  property,  which  legally  enters  into  the  consideration  of 
rates,  has  increased  in  value  since  it  was  acquired,  the  com- 
pany is  entitled  to  the  benefit  of  such  increase.  That  is  at 
any  rate  the  general  rule.  We  do  not  say  there  may  not  pos- 
sibly be  an  exception  to  it,  where  the  property  may  have 
increased  so  enormously  in  value  as  to  render  a  rate  permit- 
ting a  reasonable  return  upon  such  increased  value  unjust  to 
the  public."  This  case  does  not  come  within  the  possible 
exception  noted  by  the  learned  court.  Allowing  the  values  at 
the  figures  named  in  the  foregoing  schedule  does  not  make 
an  unjust  rate  for  the  public. 

It  will  be  noticed  that  in  the  foregoing  figures  no  allow- 
ance has  been  made  for  the  amortization  of  the  wearing  value 
of  the  plant  measured  by  the  estimated  probable  life  of  the 
gas  supply,  nor  for  "  going  [concern]  value  ".  Ordinarily, 
in  determining  the  rate  to  which  a  natural  gas  company  is 
entitled,  this  element  should  be  considered.  But  it  is  equally 
true  that  no  company  is  entitled  to  receive  this  item  twice. 
When  the  customers  have  once  paid,  they  must  not  be 
required  to  pay  again.  The  company  was  first  authorized  to 
do  business  in  Jamestown  in  November,  1885.  From  and 
including  1886  to  and  including  the  year  1919,  the  company 
has  paid  in  the  aggregate  $9,233,883.33  in  cash  dividends,  or 
an  average  of  10.90  per  cent  per  year.  In  addition,  during 
the  same  period  of  time  stock  dividends  amounting  to  550 
per  cent  upon  the  outstanding  stock  has  been  issued.  The 
above  figures  do  not  take  into  account  an  instance  where  the 
capital  stock  was  reduced  and  the  stockholders  received  much 
more  than  par  for  their  surrendered  holdings.  It  is  quite 
evident  from  the  record  of  the  company  in  evidence  that 
these  various  amounts  were  paid  from  earnings  of  the  com- 
pany and  not  from  borrowed  money. 

In  re  United  Fuel  Gas  Compaivy,  P.  U.  R."  1918-C,  pages 
193-223,  the  West  Virginia  Public  Service  Commission,  in 
speaking  of  "  going  value,"  says,  "  Going  value  is  not  always 
allowed  as  an  addition  to  investment.    We  are  not  prepared 
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to  say  that,  in  every  ease,  an  allowance  should  be  made  for 
this  purpose.  Certainly  in  a  case  where  no  losses  are  shown, 
where  there  is  no  deficiency  in  early  earnings,  or  when  it  is 
shown  that  such  losses,  if  any,  were  occasioned  by  gross  mis- 
management or  extravagance,  then  no  allowance  should  be 
made  to  cover  this  element." 

In  People  ex  rel.  Kings  Co,  L,  Co.  v.  Willcox,  210 
N.  Y.  479-489,  Judge  Miller,  in  speaking  for  the  court 
upon  the  subject  of  "  going  value,"  says,  "  The  first  question, 
therefore,  to  determine  on  this  branch  of  the  case,  was 
whether  the  company  had  already  received  a  fair  return  on 
its  investment.  If  it  had  received  such  return  from  the 
start,  or  if  in  later  years  received  more  than  a  fair  return, 
the  public  would  already  have  borne  the  expense  of  establish- 
ing the  business  in  whole  or  in  part,  and  to  that  extent  the 
question  of  *  going  value '  for  the  purpose  of  fixing  a  present 
rate  would  be  eliminated ;  for  it  must  be  constantly  kept  in 
mind  in  dealing  with  this  problem  that  the  company  is 
entitled  to  a  fair  return  and  no  more." 

The  total  gas  sold  in  New  York  during  the  year  from 
September  1,  1919,  to  September  1,  1920,  was  1,540,221 
M  cubic  feet,  and  the  amount  received  therefor  waa 
$682,471.40.  Of  this  amount,  only  $823.83  was  the  extra 
amount  paid  over  the  discount  rate,  or  a  trifle  over  one-tenth 
of  one  per  cent.  Oulf  of  the  total  amount  of  gas  used,  James- 
town domestic  and  commercial  customers  used  1,350,490 
M  cubic  feet,  or  practically  88  per  cent  of  the  whole 
amount.  Of  these  customers,  practically  42  per  cent  of  the 
whole  amount  is  paid  for  gas  in  the  37-cent  block ;  24  per  cent 
for  gas  in  the  47-cent  block ;  13  per  cent  in  the  52-cent  block ; 
and  21  per  cent  in  the  57-cent  block.  The  blocks  named  are 
too  small.  From  the  experience  of  the  Commission  as  to  the 
amount  of  gas  used,  5000  cubic  feet  per  month  is  a  small 
amount  to  be  used.  A  rate  of  32  cents  for  the  first  10,000 
cubic  feet ;  of  37  cents  for  the  next  5000  cubic  feet ;  and  a 
rate  of  42  cents  for  all  over  15,000  cubic  feet,  with  the 
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present  discount  of  2  cents  per  thousand  cubic  feet  for 
prompt  payment,  based  on  the  business  for  one  year  ended 
August  31,  1920,  will  give  the  company  in  the  future 
the  income  to  which  it  is  entitled,  with  a  reasonable 
amount  for  leakage,  contingencies,  or  a  possible  falling 
off  in  business ;  will  reduce  the  yearly  aggregate  amount  of 
gas  bills  in  the  State  of  New  York  $178,000;  will  give  a 
more  consistent  block  rate;  and  will  give  effect  to  the 
advantages  of  the  upward  sliding  scale  as  a  conserver  of  gaa. 


Kellogg,  Commissioner: 

I  entirely  concur  with  the  reasoning  employed  and  the 
conclusion  reached  by  Commissioner  Barhite  in  reference  to 
the  general  principles  of  law  applicable  to  this  case.  There 
are  certain  other  matters,  however,  which  it  seems  should  be 
considered  in  arriving  at  the  result  in  this  case. 

The  great  prosperity  of  this  company,  whereby  it  has  been 
able  to  secure  from  its  customers  from  the  sale  of  its  produce 
and  distribute  to  its  stockholders  divid'ends  many  times  the 
amount  of  its  investment,  does  not  of  course  preclude  it  from 
being  entitled  at  this  time  to  a  full  and  adequate  return  on 
the  present  value  of  its  property,  so  far  as  the  same  repre- 
sents any  investment  made  by  it  and  the  increment  thereof 
however  large. 

The  value  of  twelve  million  dollars  ($12,000,000)  which 
is  claimed  in  the  brief  of  its  counsel  for  its  developed  gas 
properties  in  Pennsylvania  is  sustained  by  the  evidence,  and 
the  proportion  of  that  investment  which  is  used  to  further 
the  New  York  business  is  a  proper  item  of  fixed  capital  upon 
which  it  is  entitled  to  an  adequate  return  in  this  proceed- 
ing, so  far  as  it  stands  for  an  investment  by  the  company  of 
funds  contributed  by  it.  The  very  small  amount  invested  by 
the  company  in  the  property  originally,  or  even  the  amount 
at  which  it  has  carried  upon  its  books,  can  not,  I  think,  be 
used  in  lieu  of  the  actual  value  of  the  property  as  reasonably 
established  by  many  disinterested  witnesses. 


Davis  et  al.  v,  Pennsylvania  Gas  Co.  829 

No.  571 :  81B 

There  is,  however,  in  this  connection  a  very  important 
element  to  be  considered.  This  company  for  years  very 
properly  set  aside  from  its  revenues,  as  an  operating  expense, 
a  substantial  sum  annually  to  make  good  the  depletion  of  its 
capital  by  reason  of  the  consumption  of  the  natural  gas  and 
the  constant  diminution  of  the  amount  of  that  commodity 
which  it  owned,  by  sale  and  consumption. 

The  method  of  procedure  in  this  regard,  and  which  would 
seem  to  be  a  proper  one,  is  somewhat  in  detail  outlined  by 
the  letter  of  its  treasurer  to  this  Commission,  under  date 
of  July  10,  1916,  which  is  as  follows: 

"  Owing  to  the  nature  of  the  natural  gas  business,  it  was  necessary 
many  years  ago  to  establish  a  method  of  determining  amortization  of 
capital  different  from  thaJt  which  obtains  with  any  other  kind  of  busi- 
ness. After  a  careful  study  of  the  subject  by  persons  experienced  in 
the  business,  it  was  found  that  the  best  manner  in  which  to  measure 
the  wasting  of  capital  assets  of  a  natural  gas  company  was  from  the 
average  rock  pressures,  determined  at  a  favorable  time  in  each  year. 
This  ascertainment  of  average  rock  pressure  is  made  as  of  September 
30th,  and  if  upon  careful  inspection  it  is  found  there  has  been  a  decline 
in  the  average  rock  pressures,  which  indicates  a  reduction  of  the  natural 
gas  remaining  in  the  rock,  the  depreciation  or  amortization  is  fixed 
accordingly.  If,  however,  because  of  new  development  it  is  found  there 
has  been  no  decline  in  the  average  rock  pressures  in  the  entire  terri- 
tory imder  development,  then  no  entry  is  made  for  amortization  because 
the  gains  in  the  new  territory  have  equaled  or  exceeded  the  losses  in 
the  old  territory.  Such  was  the  case  in  1916  and  consequently  nothing 
was  written  oil  for  depreciation  or  amortization. 

''Because  of  the  absolute  necessity  of  maintaining  the  maximum 
quantity  of  supply  in  order  to  meet  unexpected  peak  loads  for  fuel  in 
times  of  severe  weather;  because  of  the  dangers  attending  the  trans- 
mission of  large  quantities  of  gas  at  high  pressures  over  great  di^ 
tances,  over  mountains,  valleys  and  through  streams  and  because  of 
the  necessity  of  being  ready  at  all  times  to  serve  consumers  as  they 
may  require  in  widely  varying  quantities  during  the  course  of  a  single 
day,  it  is  necessary  to  maintain  the  physical  plant  perfeotdy  efficient. 
Consequently,  the  elements  of  depreciation  termed  wear  and  tear, 
obsolescence  and  inadequacy  do  not  materially  obtain. 

"Therefore,  the  question  of  amortization  became  one  of  exhaustion 
or  depletion  of  supply,  which  measures  the  wasting  of  capital 
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and  determines  the  value  of  the  plant  iio  the  point  of  possible  salvage 
value,  at  which  point  amortization  ceases." 

Although  this  very  proper  method  was  followed  by  the 
company  over  a  period  of  years,  at  times  as  financial  exi- 
gencies arose  this  fund  which  had  accrued  was  diverted,  and 
upon  occasions  when  the  capital  stock  of  the  company  was 
largely  increased,  as  detailed  in  the  opinion  of  Commis- 
sioner Barhitc,  certain  portions  of  this  fund,  instead  of 
being  carried  as  a  liability  or  account  to  make  good  depletion 
of  capital,  was  boldly  added  to  the  capital  or  surplus  account. 

In  1911  there  was  transferred  from  this  reserve  for  deple- 
tion the  sum  of  $1,921,147;  again,  in  1916  a  similar  trans- 
ference in  the  round  sum  of  $1,400,000  occurred.  In  the 
year  1919,  however,  when  the  company  had  before  it  the 
question  of  Federal  taxation,  and  under  the  claim  that  it 
desired  to  correct  its  reports  for  such  purposes,  it  changed 
all  of  its  annual  reports  from  the  year  1913  down  to  the 
year  1918,  by  transferring  from  this  reserve  which  had 
accrued  to  surplus  account  the  entire  amount  which  stood  on 
the  books  on  December  31,  1913,  of  $6,129,536.  These 
changes  of  the  annual  reports,  resulting  at  this  time  in  the 
transfer  of  the  entire  depletion  fund  on  hand  at  the  dose  of 
1913,  included  the  transfer  of  the  $1,400,000  in  1916, 
above  referred  to,  and  was  not  in  addition  to  it. 

It  is  not  necessary  here  to  discuss  the  apparent  effect  upon 
the  rate  of  income  tax  or  excess  profit  tax  of  this  very  sub- 
stantial addition  to  the  fixed  capital  of  the  company,  and 
consequent  increase  of  the  apparent  profits  which  it  earned 
in  the  pre-war  period.  The  propriety  of  that  operation,  so 
far  as  liability  for  bearing  a  just  share  of  the  burden  of  lie 
war  is  concerned,  is  for  consideration  in  other  departments 
and  tribunals. 

Certainly,  by  bookkeeping  finesse  of  this  nature  the  costs 
of  this  necessity  of  life  can  not  properly  be  increased  to  those 
dependent  upon  its  use. 

Sufiitee  it  to  say  here,  that  by  this  series  of  changed  entries 


Davis  et  al.  v.  Pennstlvania  Gas  Co.  831 

No.  571 :  815 

the  fund  which  had  been  set  aside  to  make  good  the  depre- 
ciation of  the  property,  under  the  plan  so  carefully  outlined 
in  the  letter  of  the  treasurer  of  the  company  to  this  Oom- 
mission,  and  which  had  been  collected  from  the  customers  of 
the  company  and  taken  out  of  operating  expenses  year  by 
year  as  a  proper  and  necessary  expenditure,  was  diverted 
from  its  proper  channel,  and  no  longer  in  its  reports  appears 
as  a  liability  of  the  company.  It,  however,  as  matter  of  fact 
and  of  right,  exists. 

It  is  perfectly  obvious  that  it  is  necessary  to  set  aside  a 
fund  of  this  nature  to  make  good  depletion  constantly  occur- 
ring from  the  sales  of  gas.  Furthermore,  in  this  very  case 
the  company  claims,  as  a  necessary  annual  operating  expense, 
a  very  substantial  sum,  amounting  to  several  hundred  thou- 
sand dollars,  to  make  good  this  necessary  lessening  of  the 
stock  on  hand  by  the  sales  of  the  commodity  in  which  it 
deals. 

Since  1913  the  company  had  added  to  the  fund  in  question, 
so  that  at  the  close  of  the  year  1919  it  aggregated  $1,813,- 
206.  The  entire  amount  of  this  fund  therefore  on  hand,  and 
improperly  diverted  to  surplus  by  the  methods  outlined,  con- 
sists of  the  following: 

Transferred  from  reserve  to  rarplns  1911 lit 021 ,  147 

Transfer  of  entire  reserve  of  December  31,  1913,  with  changes 

of  reports  for  the  various  years  np  to  and  Inclnding  1918..  6,129,536 

And  the  fund  at  the  dose  of  the  fiscal  year  1919 1,818,206 

ToUl     $9,868,889 

This  sum,  in  addition  to  all  of  the  revenues  and  dividends, 
cash  and  stock,  which  have  been  set  forth  in  the  opinion  of 
Commissioner  Barhite,  was  collected  from  the  customers  of 
this  company  to  make  good  the  depletion  of  capital  conse- 
quent upon  its  operations.  It  was  a  quasi  trust  fund  for  that 
purpose.  It  was  invested  very  largely,  and  properly  so,  in  the 
assets  of  the  company,  and  to  the  extent  of  such  investments 
this  trust  fund  in  a  sense  belongs  to  the  consumers  and  they 
can  not  properly  be  required  to  pay  a  return  upon  their  own 
property. 
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If  we  assume  that  the  entire  free  investments  of  this  com- 
pany, aside  from  the  plant  and  equipment,  which  amounted 
at  the  close  of  1919  to  $1,156,020,  represents  to  that  extent 
this  "  depletion  "  fund,  we  still  have  a  balance  of  $8,707,869 
as  the  amount  of  this  fund  held  by  this  company  as  an 
investment  in  its  fixed  capital  used  for  gas  production,  which 
must  be  deducted  therefrom  as  being  no  part  of  its  own 
investment  and  no  part  of  the  fixed  capital  upon  which  it  is 
entitled  to  a  return. 

Evidence  was  given  of  the  cost  of  the  reproduction  of  the 
tangible  property  at  Jamestown.  It  aggregated  $1,401,624. 
The  reproduction  cost  new  of  the  property  at  the  present 
time,  although  a  matter  for  consideration  in  reaching  a  con- 
clusion as  to  the  value  of  a  property  in  a  case  like  this,  is 
only  one  item  of  several  which  should  be  considered. 

That  present  reproduction  costs  are  very  high  is  well 
known  and  can  not  be  disputed,  and  that  there  has  been  a 
substantial  depreciation  in  this  property  during  the  many 
years  in  which  it  has  been  in  existence  must  necessarily  be 
the  case.  In  view  of  the  very  large  amount  of  income  which 
the  stockholders  of  this  company  have  enjoyed,  far  in  excess 
of  a  reasonable  return,  they  are  not  entitled  to  a  return  upon 
the  undepreciated  value  of  the  property. 

The  impropriety  of  allowing  reproduction  value  under 
present  day  conditions  was  very  forcibly  expressed  by 
ex-Justice  Hughes,  as  Referee  in  the  case  of  BrooTelyn  Bor- 
ough Oas  Company  v.  Public  Service  Commission,  17  State 
Dept.  Reports  81.    In  that  case  he  wrote  as  follows: 

"  While  it  is  important  to  consider  the  ooet  of  reproduction  in  deter- 
mining the  fair  value  of  a  plant  for  rate-making  purposes,  it  can  not 
be  said  that  there  is  a  constitutional  right  to  have  the  rates  of  a 
public  service  corporation  based  upon  the  estimated  cost  of  the  repro- 
duction of  its  property  at  a  particular  time  regardless  of  oircumstanoes. 
To  base  rates  upon  a  plant  valuobion  simiply  r^nresenting  a  hypo- 
thetical cost  of  reproduction  at  a  time  of  abnormally  high  iM'ices  due 
to  exceptional  conditions  would  be  mamfestly  unfair  to  the  public, 
and  likewise  to  base  rales  upon  an  estimated  cost  of  reproduction  far 
lower  than  the  actual  bona   fide  and  prudent  investment  because  of 
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atoonnally  low  pricefl  would  be  unfair  tx>  the  company.  This  question 
of  taking  the  hypothetical  reproduction  coat  under  normal  conditions 
aa  a  rate  base  ehould,  of  course,  not  be  confused  with  the  necessity  of 
reoogniang  actual  costs  of  operation  even  though  abnormal.  A  public 
service  oorporatiMi  is  entitled  ito  be  reasonably  compensated  for  its 
service  and  the  actual  cost  of  its  operations  must  always  be  taken  into 
consideration  in  determining  whether  or  not  it  receives  a  fair  con^ien- 
sation  abov«  that  oost.  But  it  is  a  different  thing,  after  cost  has  been 
defrayed  and  the  question  is  as  to  oompensation  to  be  allowed  in 
excess  of  cost,  to  take  as  the  basis  tor  a  oompensatory  return  an 
asserted  plant  value,  far  above  the  actual  investment,  which  is  reached 
merely  by  expert  estimates  of  a  cost  of  reproduction  under  abnormal 
conditions.  This  would  result  in  allowing  a  public  service  oorporaiion 
to  take  advantage  of  a  public  calamity  by  increasing  Its  rates  above 
what  would  be  a  liberal  return  not  only  on  actual  investment  but  upon 
a  nonnal  reproduction  oost  in  the  view  that  unless  it  could  make  an 
essentially  exorbiitant  demand  upon  the  public  it  vrould  be  deprived  of 
its  property  without  due  process  of  law." 

Applying  this  obviously  reasonable  rule,  and  bearing  in 
mind  tbe  necessary  depreciation  in  value  of  the  property 
from  age  and  use,  it  would  seem  that  a  valuation  of  one 
million  dollars  ($1,000,000)  for  this  property  would  be  an 
ample  figure  fully  to  cover  its  present  value  for  rate  making 
purposes. 

In  the  computation  hereinafter  following,  an  allowance 
has  been  made  for  overhead  expenses,  including  organiza- 
tion, etc.,  in  addition  to  this  sum  of  one  million  dollars 
which  represents  actual  labor  and  material  costs,  of  an  addi- 
tional 20  per  cent  which  is  ample  to  cover  this  item  and  is 
probably  not  excessive. 

The  amortization  or  depletion  allowance  of  1919,  amount- 
ing to  $S09;4:69,  is  too  high  for  use  as  an  estimate  of  a 
proper  sum  to  be  allowed  for  that  purpose.  It  is  out  of  pro- 
portion to  the  usual  annual  reservation  lately  made  for  that 
purpose.  Since  this  fund  was  wiped  out  by  the  company  at 
the  close  of  the  year  1913,  there  has  been  accumulated  in  the 
six  years  that  followed  the  sum  of  $1,813,206,  or  an  average 
annual  accumulation  of  $302,201.  This  would  be  a  fairer 
figure  to  take  for  rate  making  purposes. 
27 
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The  total  sales  of  gas  in  New  York  state  for  1919  were 
1,526,447  M  cubic  feet  out  of  5,685,816  M  cubic  feet,  the 
entire  sales  of  the  company,  producing  a  decimal  of  .268. 
Using  this  decimal  of  .268  as  New  York  State's  proportion 
of  this  annual  charge,  the  annual  amortization  or  depletion 
allowance  for  this  State  would  stand  at  $80,990.  Summari- 
zing the  foregoing  we  have  the  following  result : 

Estimated    cost    of    Jamestown    property    direct    labor    and 

material    charges    11.000, 000 

Allowance  for  overhead  costs,  organization,  etc.,  20% 200,000 

Working  capital: 

Materials    and    supplies,    Jamestown $15,245 

Working  cash  capital    95,843 

111.088 

New  York  State's  proportion  of  gas  producing  property.  26.8% 

of   $12,000,000    (Brief,  p.   62) 3,216,000 

Total  cost  of  property  devoted  to  New  York  State  operations.     $4,527,088 

Less  New  York's  proportion  of  corrected  amorti- 
zation reserve  invested  in  plant  and  equip- 
ment ;  book  balance  in  amortization  re^terve 
December    31,     1919     $1,813,206 

Transferred   from   reserve   to  surplus   1918 6,129,536 

Transferred   from   reserve   to  surplus   1911 1,921,147 

$9,863,889 
Reserve    invested    in    property    other    than    plant 

and    equipment     1,166,020 

S8  707  869 
New  York  State's  proportion   (26.8%) !....'...       2,833.709 

Rate    base    $2,193,370 

8%  on  $2,193,379   $175,470 

New  York   State  operating  expenses,  as  claimed  in  company's 

Exhibit    No.     19 219,386 

Taxes    chargeable    to    New    York    State    operations,    excluding 

income  and  excess  profits  tax   (Exhibit  No.  19) 53,787 

Amortization     (or    depletion)     allowance     (26.8%    of     average 

annual  charge  for  last  six  years) 80.990 

Total  revenue  necessarr  for  an  8%  return $529,633 

Less  26.8%  of  income  from  miscellaneous  investments 12.974 

Revenue  to  be  made  from  sales  or  gas  In  New  York  state....         $516,659 

The  gas  sales  under  the  present  tariff  rates  for  the  year 
ended  August  31,  1920,  aggregated  1,540,221  M  cubic  feet. 
In  order  to  produce  the  suggested  revenue,  and  even  assum- 
ing that  no  additional  gas  is  used  on  account  of  the  lower 
price,  the  company  would  be  entitled  to  collect  33.6  cents 
per  M  cubic  feet,  a  figure  arrived  at  by  a  division  of  the 
proper  revenue  by  the  amount  of  gas  sold. 

It  appears,  however,  that  for  this  quantity  of  gas  the 
company  actually  collected  $682,471,  or  44.3  cents  per  IT 
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cubic  feet,  an  amount  nearly  one-third  in  excess  of  the 
proper  revenue  under  the  foregoing  tabulation. 

In  applying  the  sliding  scale  upward,  or  inverted  block 
rate,  it  would  seem  that  the  first  step-up  of  the  price,  allow- 
ing a  sufficient  amount  for  economical  consumption,  should 
be  sufficient  to  discourage  any  unnecessary  use.  The  com- 
pany's theory  of  the  increase  of  10  cents  from  the  first 
block  would  seem  to  be  proper,  assuming  the  quantity 
included  in  the  first  block  is  sufficiently  large  to  cover  all 
proper  economical  use.  For  the  reasons  stated  in  Commis- 
sioner Barhite's  opinion,  the  first  block  should  be  10,000 
cubic  feet  rather  than  5000  cubic  feet. 

It  is  quite  apparent  that  in  the  winter  time  the  ordinary 
family  can  not  use  this  commodity  for  all  its  household 
necessities,  including  heating,  without  exceeding  the  lower 
figure.  Of  course  in  the  summer  time  a  lesser  amount  may 
serve  all  purposes,  but  the  inverted  block  rate  is  justifiable 
only  as  a  conservation  measure,  the  need  of  which  is  not 
present  in  the  summer  season.  So  it  would  seem  to  be  proper 
that  the  first  block  should  be  10,000  cubic  feet,  and  that  the 
increase  in  the  cost  in  the  next  block  should  be  10  cents  per 
1000  cubic  feet. 

Thus  with  a  modification  of  the  steps  of  the  tariff  filed  by 
the  company,  so  as  to  combine  the  first  two  blocks  of  5000 
cubic  feet  in  one  single  block,  we  could  properly  follow  the 
plan  of  the  rest  of  the  tariff,  and  provide  for  three  rates: 
the  first  10,000  cubic  feet,  the  next  5000  cubic  feet,  and  the 
other  for  all  surplus  consumption. 

The  amount  of  gas  consumed  in  Jamestown  and  its  envi- 
rons for  the  year  ended  August  31,  1920,  under  the  various 
steps  of  the  block  rate  in  force,  was  as  follows : 

At  85  cents 607,521  M  cubic  feet 

At  46  cents. 342,979   M   cubic   U-Qt 

At  60  cents 194,038  M  cubic  tet^t 

At  66  cents 895 ,  683  M  cubic  feet 

• 

The  proposed  revenue  properly  to  be  allowed,  $516,659, 
as  compared  to  the  revenue  actually  secured  of  $682,471. 
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This  suggests  a  reduction,  roughly  speaking,  of  about  one- 
quarter.  Upon  the  basis  of  the  actual  consumption  for  the 
year  ended  August  31,  1920,  taking  the  price  of  30  cents 
per  M  cubic  feet  charged  prior  to  the  tariff  here  complained 
of  for  the  first  quantity  and  increasing  the  price  for  larger 
quantities  by  the  plan  suggested,  we  would  have  the  follow- 
ing computation  of  resulting  revenue: 

so  cents  for  all  the  sat  contained  in  what  were  then  the  flrtt 
two  ttept  of  the  block  rate,  agnegattng  960,500  If  cubic 
feet,  would  produce  a  reyenue  of. $285. 160 

Increating  the  next  ttep  to  40  centt  per  If  cubic  feet,  194,038 
M  cubic  feet  would  yield  a  rerenue  of 77,619 

And  the  remainder  of  the  contumption,  aggregating  896,688 
M  cubic  feet,  at  45  cents  per  M  cubic  feet,  would  produce  a 
rcTenue   of    178,067 

6540,822 

or  about  $24,000  in  excess  of  the  estimated  proper  return. 
This  would  suggest  the  propriety  of  reinstating  the  rate  as 
it  existed  prior  to  the  filing  of  the  tariff  complained  of, 
modified  by  an  application  of  an  inverted  block  rate  for  the 
purpose  of  conservation.    This,  I  think,  is  the  proper  result. 

It  is  also  reasonable  to  add,  in  accordance  with  a  custom 
which  has  here  prevailed,  a  charge  of  2  cents  per  M  cubic 
feet  to  be  deducted  upon  prompt  payment.  This  leads  to  the 
order  which  is  proposed  by  Commissioner  Barhite,  except 
that  the  rate  to  be  charged  for  gas  consumed  in  excess  of 
10,000  cubic  feet  per  month  in  order  to  give  an  adequaiie 
return,  in  view  of  the  actual  experience  of  the  twelve  months 
antedating  August  31st  last,  should  be  40  cents  net  for  the 
second  block,  and  45  cents  per  M  cubic  feet  for  all  excess 
consumption. 

HilL  Chairman,  and  Irvine  and  Van  Namee,  Commis- 
sioners, concur  in  result  of  Commissioner  Eellogg's  opinion. 
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Petition  or  Complaint  of  Kingston  Consolidatied  Bail- 
road  Company  under  subdivision  1,  section  49,  Public 
Service  Commissions  Law,  and  section  181,  Railroad  Law, 
for  permission  to  increase  passenger  fares;  also  for  con- 
sent to  put  proposed  new  tariff  in  effect  on  short  notice. 
[Case  No.  7860.] 

Allowance  in  capital  account  for  overhead  ootte  related  to  con- 
struction:  In  the  absence  of  proof  of  actual  coete,  an  allowance  equal 
to  12  per  cent  of  the  actual  physical  costs  was  made  in  this  case. 

Decided  December  23,  1920. 

Appearances: 

Martin  S.  Decker,  182  Washington  avenue,  Albany,  and 
Howard  Chipp,  280  Wall  street,  Kingston,  for  petitioner. 

Hell,  Chairman: 

This  petition  is  for  an  increase  of  the  passenger  fare  of  6 
cents  now  chargeable  on  the  street  surface  railroad  of  the 
petitioner  in  the  city  of  Kingston.  By  the  Commission's 
order  of  April  1, 1919,  case  No.  6088,  the  fare  was  increased 
from  5  to  6  cents,  which  has  ever  since  been  and  now  is  in 
effect.  To  the  extent  if  any  that  the  fares  are  governed  by 
local  franchise  conditions,  such  franchise  conditions  have 
been  waived  by  the  Common  Council  of  the  City  of  Kings- 
ton, and  said  council  has  indicated  that  it  is  in  favor  of  an 
increased  fare  not  exceeding  7  cents  provided  that  in  the 
judgment  of  the  Commission  the  present  rate  of  fare  is 
inadequate.  This  declaration  is  made  subject  to  the  right  of 
the  city  and  its  citizens  to  make  application  at  any  time  for  a 
modification  of  any  order  granting  an  increased  fare. 

VALUATION 

In  the  former  case,  the  valuation  of  its  property  submitted 
by  petitioner  was  rejected,  and  a  lower  valuation  of  $632,- 
455  and  less  estimated  depreciation  $579,840  was  adopted 
by  the  Commission  for  the  purposes  only  of  that  proceeding. 


838     Public  Sebvige  Commission,  Second  District 

Vol.  9, 1920 

Since  that  time  the  company  has  re-cast  its  capital  accounts^ 
and  now  claims  a  fixed  capital  account  of  $738,069. 

The  itemized  accounts  now  presented  have  been  carefully 
compared  by  the  Commission  with  the  items  of  the  valuation 
heretofore  adopted  in  the  earlier  case.  The  present  valua- 
tion was  supported  by  the  testimony  of  a  competent  expert 
who  testified  that  all  physical  costs  shown  in  the  inventory 
were  based  on  original  costs  and  not  on  reconstruction  costs, 
and  while  these  values  are  somewhat  higher  than  those  tenta- 
tively adopted  by  the  Commission  in  the  earlier  case,  inas- 
much as  they  are  based  on  actual  inventory  and  actual  costs 
as  against  estimates  made  by  the  Commission's  expert  at  that 
time,  the  Commission  feels  that  they  merit  approval.  There 
are  certain  items,  however,  of  intangible  property  grouped 
under  the  head  of  General  and  Miscellaneous  Costs,  which 
are  not  based  by  the  expert  Clarke  on  actual  costs  but  on 
assumed  costs.     These  items  are  — 

Law  expenditures  during  construction 110.088.85 

Interest  during  construction S7, 491.20 

Injuries  and  damages 5,718.T8 

Taxes  6,692. S6 

Organisation    35,742.00 

Miscellaneous  construction  expenditures 21  *  600 .00 

Total  |117,S87.8» 

These  items  equal  about  17^^  per  cent  of  the  physical 
property  values.  They  are,  however,  so  highly  hypothetical 
and  some  of  them  so  improbable  that  they  can  not  be  accepted 
without  some  serious  reductions.  The  items  of  Injuries  and 
Damages  and  Taxes  we  accept  as  reasonable.  Law  Expendi- 
tures are  based  on  no  facts  whatever  and  are  a  pure  estimate: 
the  Commission's  former  estimate  was  $6000,  which  will  be 
allowed  to  stand. 

The  witness  testified  that  in  computing  Interest  During 
Construction  he  assumed  that  the  money  to  cover  the  entire 
physical  cost  had  been  raised  before  the  work  began,  and 
that  the  entire  construction  occupied  one  year;  that  the 
money  cost  6  per  cent,  and  that  it  was  deposited  and  brought 
interest  at  the  rate  of  2  per  cent  on  average  daily  balances. 

This  is  not  only  purely  theoretical  but  it  seems  to  us  alto- 
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gcther  improbable,  as  only  in  the  rarest  instances  is  capital 
thus  raised  in  advance.  Ordinarily  it  is  not  actually  raised 
until  after  it  is  needed  and  the  bills  are  due.  The  Commis- 
sion's estimate  for  thisltem  was  $17,780. 

The  Commission  allowed  nothing  for  cost  of  organization. 
This  also  is  a  highly  hypothetical  figure.  The  companies 
which  were  later  consolidated  into  the  present  organization 
were  very  small  and  of  local  ownership.  It  is  altogether 
probable  that  the  cost  of  organization  beyond  actual  expenses 
of  incorporation  were  nominal,  and  the  same  is  true  of  Mis- 
cellaneous Construction  Expenditures.  Perhaps  the  fairest 
way  to  arrive  at  a  proper  allowance  is  by  the  application  of 
a  percentage  of  the  physical  costs  of  this  entire  group  of 
items.  The  Commission  has  from  time  to  time  allowed  such 
percentages,  ranging  from  9  to  20  per  cent.  Such  costs  vary 
in  companies  according  to  their  size  and  character.  In  this 
case,  whatever  allowance  is  made  must  be  a  pure  estimate. 
We  think  a  fair  allowance  would  be  12  per  cent.  This  com- 
puted on  $669,239,  total  direct  cost,  gives  $80,308.68  instead 
of  $117,337.89  claimed  by  the  company,  leaving  $37,029.21 
to  be  deducted  from  the  company's  claimed  valuation.  This 
gives  a  total  accepted  valuation  of  $749,446.  To  this  should 
be  added  working  capital  of  $25,000,  and  other  assets  $21,- 
572;  and  when  from  the  total  thus  reached  we  deduct  the 
reserve  or  accrued  depreciation,  $93,544,  we  get  a  rate  base 
of  $702,574.    Table  A  next  shows  this  in  schedule  form. 

TABLE  A.   RATE  BASE 


Item 


Company's  rev-ised  fixed  capital  (Clarke  appraisal), 

ezdudiiis  "  Intancible  "  items 

Less  estimates  of  overhead  costs  deemed  ezcessiTe 


Fixed  capital  allowed , 

Working  capital 

OUier  assets 


Totals 

Reserve  for  accrued  depreciation. 


Rate  base. 


1919 


DoUart 
786,475 
37,029 


749,446 

25,000 

1,572 


776,018 
39,201 


736,817 


1920 


DoOart 
786.475 
37,029 


749.446 

25,000 

1,572 


776.018 
69,201 


716.817 


1921 


DoUar$ 
786.475 
37.029 


749,446 
25,000 
21.572 


796,018 
193,544 


702,474 


>  Developed  by  adding  $8935  (being  one-twelfth  of  $41,477,  old  rate,  and  two-twelfths 
of  $32,870,  the  new  yearly  charge)  to  the  reserve  of  $84,609  as  reported  in  quarterly  for 
September,  1920. 
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income  needs^  revenues  and  expenses 

Tbe  company  produced  an  estimate  of  revenue  and  opera- 
ting expenses  for  the  year  1921  based  on  different  rates  of 
fare,  with  accompanying  comparative  figures  for  1919  and 
1920.  This  statement  included  an  expense  item  of  $41,477 
for  depreciation  of  way  and  structures,  equipment,  and 
power  plant.  It  developed  upon  the  hearing,  however,  under 
cross-examinatioQ  by  the  sitting  Commissioner,  that  the 
accepted  percentages  upon  which  the  depreciation  had  been 
computed  covered  not  only  the  tangible  fixed  capital  but  also 
the  related  intangible  fixed  capital  or  overhead  costs.  A 
corrected  estimate  reduced  this  item  of  depreciation  to 
$32,870.82. 

There  was  also  shown  a  present  power  expense  of  $38,609, 
which  after  December  31,  1920,  will  by  a  change  in  the 
method  of  supplying  power  be  reduced  to  $32,531.  The  dif- 
ference is  $6068,  and  thus  while  the  estimate  presented  is  a 
proper  one  for  the  year  ending  December  31,  1920,  it  is  in 
this  respect  excessive  for  the  year  192*1. 

There  are  no  other  items  which  seem  to  call  for  criticism, 
and  as  thus  corrected  the  operating  costs  for  1921  would 
appear  as  in  Table  B  following. 

The  cost  of  power  is  dependent  upon  the  cost  of  coal  and 
will  fluctuate  with  that  cost  In  making  rates  for  the  future 
it  is  necessary  to  consider  the  tendency  of  costs  and  revenues. 
The  Commission  would  seem  to  be  justified  in  taking  judi- 
cial notice  of  a  decided  prospect  of  decreasing  costs,  not  only 
of  coal  but  of  other  operating  expenses ;  and  while  the  pros- 
pect may  not  be  sufficiently  tangible  for  actual  application, 
it  should  be  given  some  bearing.  In  estimating  revenue  it  is 
necessary  to  consider  the  probable  effect  upon  travel  of  an 
increased  rate  of  fare.  The  increase  from  5  to  6  cents  in  the 
fare  of  this  company  did  not  cause  a  decrease  in  traveL  On 
the  contrary,  an  increase  occurred.  We  will  therefore  assume 
that  an  increase  from  6  to  7  cents  will  not  reduce  the  volume 
of  traffic     The  number  of  passengers  carried  for  the  first 
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nine  months  of  1920,  extended  at  the  same  proportion  over 
the  entire  year,  is  3,793,000. 

Taking  the  present  coal  cost  and  other  expenses  and  mak- 
ing no  allowance  for  prospective  decrease  therein,  and  assum- 
ing no  reduction  in  travel,  an  estimated  income  account  for 
one  year  at  different  rates  of  fare  with  the  income  applied  to 
the  rate  base  as  hereinabove  adjusted  results  as  follows,  with 
relative  showings  for  the  years  1919  and  1920.  In  this  com- 
putation I  have  assumed  that  a  cash  fare  of  7  cents  with 
four  tickets  for  25  cents  will  yield  on  the  average  6^  cents. 
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In  determining  the  rate  base  it  has  been  assumed  that 
there  should  be  deducted  from  the  company's  total  assets  such 
a  part  thereof  as  is  represented  by  the  depreciation  reserve 
which  it  has  itself  set  aside.  It  may  be  that  this  reserve  is 
inadequate.  It  may  be  that  it  is  excessive.  Judging  from  the 
Commission's  experience  with  other  electric  railroads,  the 
former  is  more  likely  to  be  the  case.  In  fact,  the  Commis- 
sion's engineers  have  estimated  that  there  should  have  been  a 
reserve  for  accrued  depreciation  of  $112,615  at  the  end  of 
1918.  It  is  not  felt,  however,  that  the  company  should  be 
penalized  at  this  time  for  the  failure  to  have  accumulated  a 
reserve  the  exact  amount  of  which  must  be,  in  the  nature  of 
the  case,  highly  problematical.  If  it  should  prove  that  the 
reserve  which  the  company  is  now  accumulating  is  inade- 
quate to  take  care  of  the  retirement  losses  or  realized  depre- 
ciation on  property  hereafter  replaced  or  abandoned,  it  will 
be  time  enough  then  to  decide  whether  the  burden  of  such 
losses  in  excess  of  the  provision  for  them  contained  in  the 
reserve,  shall  be  charged  against  the  stockholders  of  the 
company  in  the  form  of  decreased  dividends,  or  included  in 
future  operating  expenses  to  be  absorbed  by  the  car-riding 
public  in  the  fares  thereafter  to  be  paid.  The  company  is 
entitled  to  a  reasonable  surplus,  and  the  only  amount  which 
is  deducted  for  accrued  depreciation  is  therefore  the  amount 
which  the  company  has  dedicated  to  that  purpose. 

The  company  at  first  claimed  that  for  the  future  it  should 
be  allowed  something  more  than  $71,000  a  year  to  cover 
depreciation  of  way  and  structures  and  equipment  This 
was  questioned  at  the  hearing  and  the  proper  annual  charge 
fixed  at  $32,870.  This  amount  has  been  set  up  in  the  theo- 
retical income  account  used  for  computing  the  probable  rate 
of  return  for  1921.  During  a  part  of  the  year  1920,  how- 
ever, depreciation  was  actually  charged  at  the  rate  of  $40,- 
000  a  year,  and  it  appears  from  the  company's  quarterly 
reports  to  the  Commission  that  for  the  first  nine  months  of 
1920,  three-fourths  of  $40,000,  or  $30,000,  was  carried  to 
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the  reserve.  The  revised  estimate  of  depreciation  was  sub- 
mitted in  the  early  part  of  November,  and  it  is  assumed  that 
for  the  last  two  months  of  1920  the  charge  was  at  the  rate  of 
onlj  $32,570  per  annum.  The  computed  balance  in  the  depre- 
oiation  reserve  at  the  end  of  1920  is  arrived  at  by  taking  the 
balance  reported  by  the  company  for  September  30, 1920,  and 
adding  to  it  one-twelfth  of  $41,477,  the  annual  depreciation 
rate  used  in  the  early  months  of  the  year,  plus  two-twelfths  of 
$32,870,  the  revised  annual  rata  This  of  course  assumes 
that  no  charges  for  retirements  have  been  made  against  the 
reserve  during  the  last  three  months  of  1920. 

It  must  be  understood  that  the  annual  charge  of  $32,570 
allowed  by  the  Commission  for  depreciation,  is  allowed  for 
that  purpose  and  no  other.  The  company  can  not  with  pro- 
priety decrease  this  charge  in  order  to  have  more  money 
available  for  dividends,  and  the  Commission  will  expect  the 
company  to  set  aside  in  the  depreciation  reserve  at  least  as 
much  each  year  as  it  is  now  allowed. 

It  is  noticeable  that  the  ratio  of  return  for  the  years  1919 
and  1920  has  been  somewhat  low,  and  an  examination  of 
the  record  in  the  previous  case  shows  that  if  rates  of  return  in 
earlier  years  were  to  be  adjusted  to  the  higher  rate  base,  the 
returns  for  several  years  would  be  less  than  the  company  was 
entitled  to  receive.  Under  these  circumstances,  were  it  not 
for  the  well  defined  trend  to  lower  operating  costs  which  is 
now  evident,  a  full  7  cent  fare  for  a  limited  period  would 
not  be  unjust.  As  it  is,  we  feel  that  with  a  cash  fare  of  7 
cents,  with  the  option  on  the  part  of  the  rider  to  purchase 
four  tickets  for  25  cents,  a  full  8  per  cent  return  will  be 
secured  from  the  start  with  a  fair  prospect  of  exceeding  the 
estimate. 

An  order  will  be  Altered  authorizing  the  company  to  put 
into  effect  on  five  days'  notice  and  publication,  a  cash  fare 
of  7  cents,  conditional  on  the  sale  of  four  tickets  for  25  cents, 
effective  for  a  period  of  one  year  and  until  the  further  order 
of  the  Commission. 

All  concur. 
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Petition  or  Complaint  of  NiAGAitA  Falls  Gas  xscd  Elso- 
TKic  Light  Company  under  sections  71  and  72,  Public 
Service  Commissions  Law,  asking  this  Commission  to  fix 
higher  maximum  prices  for  gas  (manufactured)  to  be 
charged  the  public  by  said  company  in  the  city  of 
Xiagara  Falls.     [Case  No.  7917.] 

Decided  December  28,  1920. 

Appearances: 

Dudley  £  Gray,  45  Falls  street,  Niagara  Falls,  for 
petitioner. 

Robert  J.  Moore,  Corporation  Counsel,  for  the  City  of 
Niagara  Falls. 

Hill,  Chairman: 

The  rates  now  being  charged  by  the  applicant  for  manu- 
factured gas  which  it  distributes  in  the  city  of  Niagara 
Falls  were  fixed  by  the  Commission's  order  of  June  12, 
1919,  at  $1.90  per  M  cubic  feet,  with  a  cash  payment  dis- 
count of  15  cents,  making  the  net  rate  $1.75  per  M. 

This  application,  filed  November  17,  1920,  alleges  that 
such  rate  is  unreasonably  low,  and  asks  that  the  Commis- 
sion fix  reasonable  rates.  The  local  authorities  of  the  city 
appeared  in  opposition. 

The  rates  and  service  and  condition  of  applicant  have 
been  the  subject  of  almost  constant  difficulty  and  contention 
between  the  company  and  the  municipality  for  a  number  of 
years. 

An  opinion  was  written  as  the  basis  of  the  order  of 
June  12,  1919,  which  is  reported  in  8  P.  S.  C.  N.  T.  2nd 
Dist.,  p.  233.  A  rehearing  was  had  upon  the  applicant's 
petition.  Further  facts  were  proven  and  an  additional 
record  made,  upon  which  applicant  asked  for  an  increased 
rate.  A  further  opinion  was  written  and  an  order  made 
denying  the  application  March  11,  1920. 
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Upon  the  present  application  both  of  the  prior  records 
were  introduced  and  made  a  part  of  the  record  herein.  For 
the  facts  developed,  the  findings  made,  and  the  views  of  the 
Commission  in  those  proceedings^  reference  is  had  thereto 
and  they  will  not  be  reviewed  at  length  here.  It  will  be 
sufficient  to  quote  the  final  clauses  of  the  second  opinion, 
as  follows : 

As  preyiouflly  stated,  the  present  rate  of  $1.90  gross  and  $1.76  net 
is  high  as  compared  with  rates  in  cities  of  similar  sise  with  Niagara 
Falls.  It  was  fixed  as  a  commercial  rate,  or  what  the  traffic  would 
bear,  upon  the  grounds  stated  in  the  former  opinion.  The  fact  that 
the  higher  rate  which  it  succeeded,  and  the  restoration  of  which  is 
now  urged,  had  the  effect  of  restricting  output,  indicates  that  the 
higher  rate  was  more  than  the  traffic  would  bear.  It  was  ilzed, 
furthermore,  as  a  temporary  rate  which  would  serve  only  while  the 
utility  was  determining  upon  a  permanent  policy,  it  being  recognised 
that  a  financial  reorganization  was  necessary  in  order  to  restore  the 
financial  integrity  of  the  company.  It  was  fully  as  high  in  aU  proba- 
bility as  would  be  necessary  to  yield  a  reasonable  return  upon  capital 
actuaUy  invested  after  the  company  had  rebuilt  its  plant,  extended  its 
lines,  and  effectuaUy  covered  the  field  which  lies  open  to  it.  This 
view  is  confirmed  by  the  Forestall  report.  The  company  advances  the 
argument  that  it  needs  the  new  rate  as  a  basis  for  a  financial  showing 
upon  which  it  can  bring  about  the  contemplated  reorganization.  The 
implication  is  that  with  such  a  figure  as  a  basis  the  company  would  be 
able  to  demonstrate  that  with  a  new  plant,  extended  mains,  and  added 
business,  it  would  be  able  to  earn  a  reasonable  return  upon  its  invest- 
ment and  also  upon  its  large  deficit.  For  reasons  above  stated,  the 
Commission  can  not  look  upon  that  argument  with  favor. 

The  rate  which  the  company  demands  will  yield  slightly  more  than 
operating  expenses.  The  present  rates  will  yield  slightly  less.  We  do 
not  consider  the  variation  vitaL  The  question  of  confiscation  does 
not  enter.  Neither  rate  will  produce  a  compensatory  return  on  the 
conceded  investment,  nor  will  any  rate  which  the  traffic  wiU  bear. 

The  views  expressed  lead  to  a  denial  of  the  application,  and  an  order 
will  be  entered  accordingly. 

The  company  now  shows  that  since  the  making  of  the 
former  order  no  new  financial  plans  have  been  made,  and 
that  the  costs  of  coal  and  oil  from  which  its  output  is 
produced  have  undergone  acute  advances  so  that  the  cost  of 
production  has   very   largely   increased.      The   conditions 
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affecting  service  have  not  been  substantially  improved,  the 
testimony  of  Mr.  McDougal,  an  official  of  the  company,  in 
that  regard  being  summed  up  from  the  company's  stand- 
point, as  follows : 

The  seryiee  at  the  present  time  is  up  to  standard  for  the  limited 
quantity  of  the  service.  There  have  been  no  more  extensions,  no 
additional  generating  plant  owing  to  the  impossibility  to  finance  it. 

The  condition  still  prevails  and  the  increased  costs  of  pro- 
duction have  accentuated  the  already  serious  condition  of  the 
company's  finances. 

Exhibits  1,  2,  and  3  which  were  placed  in  evidence  explain 
themselves  without  comment,  and  are  as  follows  * 

EXHisrr  NO.  1 

Ineouu  Aeeount,  Chu,  January  1,  19M0,  to  89pUnU>ar  50,  i990. 

Qtom  inoome,  gaa: 

QmmIm 964,014.39 

Tar  Mies 3,873.90 

Goketftles 9,739.36 

MinelUiieoua  sm  revenues 502 .  18 

$78,129.28 

Qm  operatins  eqieiMMs 76,057 .93 

Net  inoome $2,071 .80 

Taxes 2,932.91 


$861.6] 

Interest  eharges: 

First  mortcic*  bond  interest $5,625.00 

other  interest 20,648.61 

26,273.61 


for  9  months $27, 135.22 

at  rate  of  $36,180.34  per  year. 

EXHIBIT  NO.  2 

AntAytia  <4  itsvsniM  and  fispsfieet,  Janwuv  /,  t9M^  to  September  SO,  19t0. 

Par  M  cu.fi. 
Cubic  feet  of  «••  sold,  36.900,700.  gaa  told 

Total  gross  revenue  from  gas  sales,  inoluding  sales  of  residuals  . .     $78 ,  129 .23  $2.12 


$76,057.93              $2.06 

Taxes 2,932.91                  .08 

Interast  ehargss 26.273.61                  .71 

Operating,  taxes,  and  interest $106,264.45              $2.85 

Total  operating,  taxes,  and  interest $2.85  per  M  eu.ft. 

Less  sabs  of  residuals,  $14,114.84 .38  per  M  eu.ft. 

Rates  required  for  gas $2 .47  per  M  eu.ft. 

Add  additional  coal  cost .05 

Rates  required  net $2.52  per  M  cuft. 

S&U:  Quotation  for  1020  is  $4.50  pei  ton;  estiuuited  increase  3.538  tons  x  52  cents  ■» 
$1839.76 :  .06. 
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EXHIBIT  NC    3 
RepenuM  and  Experuf,  July  i,  1919,  to  Stptember  30,  1990, 

Cubic  feet  of  gas  sold.  58.810.700.  Per  M  eu.fi. 

Qroes  revenue,  gas $110,175.22  $1.87 

Residuals  sold 22.519.68  .38 

Total  gas  income $132,694.90  $2.25 

Operating  expenses $125,145.20              $2.12 

Taxes 5.068.55                   .09 

Interest  charges 44.293.72                   .75 

Operating,  taxes,  and  interest  cost $2.96  per  M  cu.ft. 

Less  income  from  residuals,  etc .38  per  M  cu.ft. 

Net  cost $2.58 

Since  the  close  of  the  hearings  the  Commission  has  been 
informed  by  an  official  of  the  applicant  that  its  credit  has 
failed,  that  it  is  unable  to  borrow  money  for  current 
expenses,  and  that  an  immediate  increase  in  revenue  is 
required  as  an  alternative  to  closing  the  plant  abruptly  and 
ceasing  to  give  any  service  whatever. 

The  increased  costs  of  production  shown  by  the  company 
have  been  the  common  lot  of  the  manufactured  gas  utilities 
during  the  past  nine  months,  and  the  Commission  has  been 
obliged  to  recognize  it  by  substantial  increases  in  rates.  As 
will  be  gathered  from  a  perusal  of  the  previous  opinions, 
this  case  is  unique.  We  have  been  compelled  to  base  the 
former  increased  rates  on  what  the  traffic  would  bear  instead 
of  on  a  reasonable  return  on  investment,  as  disclosed  at 
length  in  those  opinions.  I  fail  to  see  any  future  for  this 
company  until  it  is  reorganized  on  a  sound  financial  basis 
and  has  reconstructed  its  gas  plant.  It  appears  that  if  the 
company  is  to  earn  interest  on  its  present  indebtedness  a  rate 
of  $2.58  per  M  would  be  needed.  This  is  an  impossible  rate 
and  the  company  does  not  even  suggest  it,  although  with  less 
its  large  deficit  will  continue  to  increase. 

It  would,  however,  be  unfortunate  to  have  the  plant  shut 
down  in  midwinter,  and  such  an  outcome  would  prove  a 
very  doubtful  advantage  to  the  consumers  of  the  company's 
product.  At  the  same  time,  it  must  be  understood  that  an 
increase  now  granted,  under  the  circumstances  outlined,  is 
but  a  temporary  shift  to  give  this  company  in  effect  a 
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further  period  in  which  to  reorganize  its  finances  and  con- 
summate plans  for  a  hew  plant.  It  is  plain  that  at  any  rate 
which  it  might  be  permitted  to  charge  it  can  not  survive  in 
its  present  condition.  The  city  of  ITiagaxa  Falls  is  entitled 
to  good  gas  service  based  on  a  fair  return  on  the  reasonable 
investment  of  the  utility  giving  the  service.  This  it  has 
not  received. 

It  appears  that  the  coal  cost  by  contract  will  be  $4.50 
per  ton  at  the  mines  against  $3.98  in  1920,  an  additional 
cost  of  5  cents  per  M.  Investment  and  working  capital  were 
considered  in  the  previous  opinions,  and  in  view  of  the 
disposition  which  I  think  should  be  made  of  this  proceeding 
need  not  be  further  discussed. 

In  view  of  the  unsatisfactory  service,  the  company  does 
not  favor  making  either  a^  service  charge  or  a  minimum 
charge. 

I  favor  an  order  for  a  short  fixed  period  permitting  a 
charge  of  $2.45  per  M  cubic  feet,  all  prepayment  meters  to 
be  fixed  at  that  sum,  with  a  discount  of  15  cents  per  M  for 
prompt  payment  not  applicable  to  prepayment  meters. 
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1.  Petition  for  Approval  of  deelarstion  of  abAndonment  of  a  line  of  street  railway  denied, 
where  euch  declaration  ineluded  the  entire  line  and  it  appeared  only  a  part  of  the  Una 
tho«ild  be  abandoned.     PeUUon  of  Orange  County  Traction  Company,     16 

2.  A  street  eurfaoe  railroad  company  has  the  right,  pursuant  to  the  provisions  ci  the 
Railroad  Law  and  with  the  approval  oi  the  Commission,  to  abandon  a  part  of  its  road 
which  it  deems  no  loncer  necessary  for  the  successful  operation  of  its  road  and  convenience 
of  the  public,  notwithstanding  such  abandonment  is  made  prior  to  the  expiration  of  the 
term  of  the  statutory  consent  of  the  local  authorities  by  virtue  of  which  the  railroad  wa^ 
•OBstrueted.     PoHHon  oS  The  Chautauqua  Traction  Company.     107 

3.  Declaration  of  abandonment  of  a  part  at  a  constructed  route  approved.  Petition  of 
Oranife  County  Traction  Company,    278 

4.  On  application  to  abandon  certain  parts  of  its  street  surface  railroad  which  had  been 
in  existence  for  twenty  eeven  years,  the  company  daimed  that  with  present  rates  of  fare 
its  operations  wwe  unprofitable.  The  representatives  of  the  public  said  an  increase  of 
fare  was  preferable  to  abandonment  of  the  routes.  Held  that  abandonment  should  be 
cixwidered  only  as  a  last  resort,  and  that  the  petition  should  be  denied  subject  to  further 
consideration  after  the  merits  of  an  application  for  increased  fare  had  been  determined. 
PetOwn  of  Ktngtton  ConodidaUd  Railroad  Company.    617 

5.  Where,  on  application  for  the  abandonment  of  a  line  of  a  street  railroad,  it  appears 
that  the  operation  of  the  line  is  important  for  public  convenience,  and  that  perhaps  suffi- 
cient revenue  may  be  obtained  to  cover  necessary  operating  expenses  by  increasing  rates 
ci  fare  and  changing  the  boundaries  of  sones,  theee  remedies  will  be  an>lied  and  the 
ai^lication  disapproved.  Joint  Petition  of  The  Weeteheater  Stroet  Railroad  Company 
etal.    SOS 

6.  Where  the  traffic  on  the  line  will  not  bear  a  rate  of  fare  sufficient  to  cover  operating 
expenses  a  certificate  of  abandonment  will  be  approved.    Id. 

Abaadomneiit  of  Statloii. 

When,  on  petition  to  abandon  a  station  or  make  the  same  a  non-agency  eiop,  it  appears 
from  the  evidence  that  the  station  is  not  run  at  a  Ices,  nor  are  any  extensive  economies 
to  be  effected  by  its  discontinuance,  and  that  no  public  convenience  is  served  by  such 
abandonment,  the  petition  will  be  denied.  Petition  of  New  York,  Ontario  and  Weetem 
RaUway  Company.    309 

Amortizatioii  of  CapitaL 

1.  Where  a  fund  is  accrued  from  annual  charges  to  operating  expense  to  cover  theo- 
retical depreciation  of  plant  and  equipment  and  other  amortisation  of  capital,  the  moneys 
in  such  fund  not  being  set  aside  in  a  sinking  fund  but  put  to  use  in  the  immediate  corporate 
purposes  of  the  corporation,  the  balance  in  such  account  will  be  deducted  from  the  fixed 
capital  in  arriving  at  a  determination  of  the  amount  upon  which  the  return  should  be 
calculated.     Comploini  of  leaae  R.  Breen,  etc.,  v.  Northern  New  York   UtUitiea,  Inc.     664 

2.  Where,  in  addition  to  securing  an  adequate  return  upon  its  investment,  a  natural 
gas  company  has  accumulated  a  reserve  fund  to  make  good  the  depletion  of  its  fixed  capital 
due  to  consumption  in  operation,  it  is  not  entitled  to  a  return  upon  such  fund  in  addition 
to  a  return  on  the  capital  to  nmke  good  the  depletion  of  which  it  was  created.  Complaint 
of  Alfred  C.  Davie  et  al.  v.  Penneyhania  Oae  Company.     815 
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3.  So  far  M  such  fund  is  invested  in  the  fixed  capital  of  the  oompanyt  it  shooJd   br 
deducted  from  the  rate  base.    Id. 

4.  The  same  principle  applies  where  such  fund  once  assembled  is  diverted  from  thir 
puri>oee  for  which  it  was  created  and  arbitrarily  added  to  corporate  surplus.    Id. 

Aoto  Bos  Service. 

1.  Operation  of  stage  route  by  Mito  buses  in  the  incorporated  viUace  of  Lewiston  denied. 
Ptiition  of  Edton  U.  Gaiter.     28 

2.  Operation  of  stage  route  by  auto  buses  in  the  dty  of  Newburgh  authorised.     Pttition 
of  John  A.  DuBoU.    32 

3.  Operation  of  stage  route  by  auto  buses  in  the  cities  of  White  Plains  and  New  Rochelle 
denied.     Petition  of  ArUoni  Licewiex.     124 

4.  Operation  ci  auto  bus  line  in  Binghamton  and  to  the  village  at  Afton  authorised. 
Petition  ofR<Uph  D.  DeMoney.     166 

5.  Operation  of  auto  bus  line  in  the  villages  <rf  Tarzytown,  North  Tarry  lawn,  and 
Oasining,  and  between  Tarrytown  and  Ossining,  authorised.  Petitum  of  The  Poet  Road 
AviomobUe  Company,  Inc.     216 

6.  Operation  of  auto  bus  line  in  the  cities  of  Sherrill  and  Oneida  authorised.  Petition 
of  Richard  H.  Clark.     243 

7.  Operation  of  auto  bus  line  in  the  city  of  Saratoga  Springs,  and  between  Saratoga 
Springs  and  Lucerne,  authorised.     Petition  of  George  B.  Latham.    274 

8.  Operation  of  additional  auto  bus  route  in  the  city  of  Albany  authorised  under  certain 
specified  restrictions.  Petition  of  Woodlatcn  Improvement  Aeeociation  Transportation 
Corporation.     281 

9.  Operation  of  auto  bus  line  in  the  city  of  Qlens  Falls,  and  between  Glens  Falls  and 
Schroon  Lake,  authorised.     Petition  of  George  W.  Gravee.    304 

10.  Operation  of  auto  bus  line  between  Watertown  and  Alexandria  Bsy  authorised. 
Petition  of  Alcxindrin  Bay^Redtpood  Traneportation  Company^  Inc.     365 

11.  Operation  of  auto  bus  line  in  the  village  of  Massena,  and  between  the  village  of 
Massena  and  Massena  Springs,  authorised.     Petition  of  Emeet  C.  Hybbard.    516 

12.  Operation  of  auto  bus  line  between  Watertown,  Gunns  Corners,  Depauville,  ClayUm, 
and  Alexandria  Bay  authorized.     Petition  of  Fred  I.  DaHey.    579 

13.  Operation  of  auto  bus  line  between  Watertown,  Adams,  and  Pulaski  authorised 
Petition  of  Arthur  J.  Houee.     656 

14.  Certificate  granted  fcur  operation  between  Watertown,  Cape  Vincent,  and  Clayton. 
Petition  of  Howard  H.  Vrooman.     743 

15.  Extension  line  from  Clajrton  to  Alexandria  Bay  refused.    Id. 

16.  Running  of  special  tripe  between  Watertown  and  Dexter  as  part  of  operation  of 
line  between  Watertown  and  Cape  Vincent  forbidden.    Id. 

17.  Auto  bus  operation  authorised  in  the  towns  of  Lloyd  and  Esopus,  Ulster  caantj, 
from  Highland  Landing  to  city  of  Kingston.     Petition  of  John  P.  Smith.    782 

18.  On  account  of  direct  competition  with  trolley  line,  a  zone  consisting  of  the  hamlet 
of  Highland  and  vicinity  created  within  which  the  operation  of  the  auto  bus  line  is 
restricted.     Id. 

19.  Auto  bus  operation  authorized  in  the  towns  of  Lloyd  and  Marlboro,  Ulster  county, 
between  Highland  Landing  and  village  of  Marlboro.     Petition  of  John  P.  Smith.     787 
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90.  On  account  of  direct  competition  with  trolley  line,  a  lone  oonaistinc  of  the  hamlet 
of  Trig>iU«/l  and  vicinity  created  within  which  the  operation  of  the  auto  bus  line  ia 
reetricted.    Id. 

Bkidca  CvoMiiiC(  B.6pain> 

1.  A  railroad  corporation  which  has  constructed  and  maintained  a  bridge  over  its  risht 
of  way  should  not  bear  the  whole  cost  of  altering  and  strengthening  the  structure  when 
changed  conditions  of  highway  traffic  make  the  original  structure  unsafe.     Petition  of 
The  New'  York  Central  Railroad  Company.    509 

2.  Where  a  highway  within  the  boundaries  of  a  municipality  has  been  improved  by 
state  funds  and  subsequently  turned  over  to  the  municipality  as  a  part  of  its  street 
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of  way  of  a  railroad  company  should  be  borne  as  provided  by  section  94  of  the  Railroad 
Law.    Id. 

3.  Where  increased  traffic  and  weight  of  vehicles  have  made  an  existing  bridge  over  a 
railroad  unsafe,  even  though  such  bridge  had  been  constructed  and  maintained  at  the 
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under  section  91  of  the  Railroad  Law.  Petition  of  The  New  York  Central  Railroad  Com- 
pany.   529 

4.  The  Commission  may  determine  the  necessity  of  the  change  in  the  crossing  even  though 
money  for  the  State's  portion  of  such  change  is  not  available.    Id. 

Bwfdaii  of  Fkoof • 

On  complaint  as  to  rates  charged  for  natural  gas,  the  burden  of  proof  is  upon  complaioaat 
to  establish  their  unreasonableness.  Complaint  of  Willie  Z.  Oeorgia,  etc.,  et  al.  v.  Pro* 
ducere  Oae  Company.    757 

CuMdUw. 

Sections  121,  125:  Construction,  maintenance,  etc.  Petition  of  United  SUUee  RaSroed 
Admmietration,  New  York  Central  and  Weet  Shore  RaOroade.     19 
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Rt  Hotel  Telephone  Seirioe  and  Rates,  P.  U.  R.  1919,  Vol.  A,  190.  Complaint  of  J^tn 
A.  Connolly  ot  al.  ▼.  New  York  Tdophone  Company  H  al.     155 

Quinby  «.  Pub.  &erv.  Comm.,  223  N.  Y.  244;  Municipal  Gaa  Co.  «.  Pub.  Senr.  Comm., 
225  N.  Y.  89;  Miasissippi  Railroad  Comm.  v.  Mobile  and  Ohio  R.R.  Co.,  244  U.  S.  388; 
Union  Dry  QoodB  Co.  v.  Qeorpa  Public  Service  Corp..  248  U.  8.  372;  State  ez  rel;  Mkeoiiri 
Southern  Railroad  v.  Pub.  Senr.  Comm.  of  Missouri,  259  Mo.  704.  In  the  Matter  of  Bquip- 
ment  and  Service  Pumiehed  by  New  York  State  RaQwaye,  etc.     178 

Pub.  Serv.  Comm.  v.  Rogers  Co.,  184  A.  D.  705;  People  ez  rel.  Cayuca  P.  Corp.  v.  Pub. 
Serv.  Comm.,  226  N.  Y.  527.  Joint  Petition  Great  South  Bay  Ferry  Company  and  JvUue 
BiwHm.    302 

Anan  Packing  Co.  v.  Edison  Illuminating  Co.,  115  A.  D.  51.  PetHion  of  Niagara  and 
Brie  Power  Company.     325 

Union  Dry  Goods  Co.  v.  Georgia  Pub.  Serv.  Corp.,  248  U.  S.  372.  Complaint  of  ViOago 
of  Woreaw  v.  Wareaiw  Oaa  and  BUetric  Company.    381 

Northern  Pacific  v.  North  Dakota  ez  rel.  McCue,  236  U.  S.  287;  Interstate  Commerce 
Comm.  V.  Union  Pacific  R.R.  Co.,  222  U.  S.  541;  San  Diego  L.  A  T.  Co.  «.  National  CSty. 
174  U.  S.  739;  San  Diego  L.  A  T.  Co.  v.  Jasper,  180  U.  S.  439.  Petition  of  Schenectady 
Railway  Company.    403. 

People  V.  International  Bridge  Co.,  223  N.  Y.  137;  People  «.  Hudson  River  Conneeting 
R.R.  Corp..  228  N.  Y.  203.  Complaint  of  J.  F.  Shaahan  v.  Centrai  New  Bngland  RaOway 
Company  et  al.     478 

Quinby  «.  Public  Service  Comm.,  223  N.  Y.  244.  Petition  of  New  York  State  Rail- 
waye.    499 

West  \nrginia  Pulp  and  Paper  Co.  of  Delaware  «.  Duncan  W.  Peek,  189  App.  Div.  286; 
Hatch  V.  Syracuse,  B.  A  N.  Y.  R.R.  Co.,  50  Hun  64;  Windsor  t.  Delaware  and  Hudson 
Canal  Co.,  92  Hun  127;  Affd.  155  N.  Y.  645;  Lehigh  VaUqr  R.R.  Co.  «.  Canal  Board.  146 
App.  Div.  151 ;  Affd.  204  N.  Y.  471 ;  Long  Sault  Dev.  Co.  v.  CaU,  242  U.  S.  272.  Complmai 
of  Reeidente  of  Fort  Edward^  etc,  v.  The  Delaware  and  Hudeon  Company  et  al.    520 

Berger  9.  Varreknann,  127  N.  Y.  281;  Bechtel  v.  U.  S.,  101  U.  8.  697;  Hennington  v. 
Georgia,  163  U.  S.  299;  Lake  Shore  A  M.  S.  Ry.  Co.  v.  Ohio.  173  U.  S.  285.  Com- 
plaint of  Batavia  Chamber  of  Commerce,  Inc.,  et  al.  v.  Lehigh  Vattey  Railroad  Company 
etal.     55S 

South  Glens  Falls  case,  225  N.  Y.  216;  Union  Dry  Goods  Co.  «.  Georgia  Pub.  Serv. 
Corp..  248  U.  S.  372.  Complaint  of  Samad  A,  Carleon,  etc.,  v.  Jameetown  Telephone  Cor- 
poration.    566 

Atlantic  Coast  Line  v.  North  Carolina  Corp.,  206  U.  S.  1;  Ches.  A  Ohio  Ry.  «.  Pub. 
Serv.  Comm.,  242  U.  S.  603.  Complaint  of  ReeidenU  of  North  Creek  et  al.  v.  The  Delaware 
and  Hudeon  Company.     693 

People  ex  rel.  N.  Y.  C.  A  H.  R.  R.R.  Co.  v.  Pub.  Serv.  Comm.,  215  N.  Y.  241;  P^ple 
ez  rel.  N.  Y.,  N.  H.  A  H.  R.R.  Co.  9.  Pub.  Serv.  Comm.,  159  App.  Div.  531;  Affd.  215 
N.  Y.  689.     Complaint  of  WiUia  Z.  Georgia,  etc.,  et  al  v.  Producere  Gae  Company.    757 

Cases  Followed. 

Petition  of  United  Traction  Co.,  VII  Pub.  Serv.  Comm.  2  D.  Rep.  207.  Petition  of 
United  Traction  Company.     34 
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Intonuttional  Railway  Co.  v.  Pub.  Serv.  Comm.,  226  N.  T.  474.  PeHtion  of  The  Chau^ 
Iau9ua  Traction  Company.     107 

GeoTKe  W.  Whitehead,  etc.,  v.  Niacara  Falls  Qas  and  Electric  Light  Co.,  VIII  Pub. 
Senr.  Comm.  2  D.  Rep.  233;  Buck  et  al.  v.  Judge,  VIII  Pub.  Serv.  Comm.  2  D.  Rep.  318. 
ComplaiiU  of  Oeorge  W.  WhUeheadt  etc.,  ▼.  Niaoara  PatU  Oas  and  BUetric  Light  Con^ 
panv.     136 

Mum>  V.  Sutter-Butte  Canal  Co.,  P.  U.  R.  1918-E  563.  Complaint  of  Harry  N.  Hoffman, 
«ie.,  v.  Elmira  Wattr,  Light  and  Railroad  Company.    233 

Petition  of  SUte  Commissioa  of  Highways,  182  App.  Dir.  108.  Petition  of  City  of 
Tonkert  and  The  New  York  Central  Railroad  Company,  joined.     268 

Matter  of  Koehn  v.  Pub.  Senr.  Comm.,  107  Miac.  151.  Inveetiifation  by  the  Commiseion, 
etc.,  of  The  Blade  River  Traction  Company.     294 

People  ex  rel.  Westchester  Street  RaUroad  Co.  v.  Pub.  Serv.  Comm.,  158  App.  Dir. 
261;  New  York  Terminal  Co.  v.  Qausr  139  App.  Div.  347;  Trojan  Railway  Co.  v.  City  of 
Troy,  125  App.  Div.  362.  Joint  Petition  of  Great  South  Bay  Perry  Company  and  Jtditte 
Bindrim.     302 

Pub.  Serv.  Comm.  v.  Hurtgan,  91  Misc.  432.     Petition  of  George  W.  Gravee.    304 

Simpson  v.  Buffalo  Qas  Co.,  II  Pxib.  Serv.  Comm.  2  D.  Rep.  531;  Draney  v.  Central 
Hudson  Gas  and  Electric  Co.,  V  Pub.  Serv.  Comm.  2  D.  Rep.  334.  Complaint  of  John 
J.  A.  Rogere  v.  Naeeau  and  Suffolk  Lighting  Company.    321 

Kings  County  Lighting  Co.  v.  CSty  of  New  York,  176  App.  Div.  175;  Affd.  221  N.  Y. 
600;  Peo.  ex  rel.  Vil.  of  South  Qlens  Falls  v.  Pub.  Serv.  Comm.,  225  N.  Y.  216.  Complaint 
of  Village  of  Horeeheade  v.  Blmira  Water,  Light  and  Railroad  Company.    370 

George  S.  Buck,  etc.,  9.  William  J.  Judge  et  al.,  VIII  Pub.  Serv.  Comm,  2  D.  Rep.  318. 
Complaint  of  VUlage  of  Wareaw  v.  Wareaw  Oae  and  Bleebrie  Company.    881 

City  of  Niagara  Falls  «.  Pub.  Serv.  Comm.  and  International  Ry.  Co.,  229  N.  Y.  233; 
People  ex  rel.  Garrison  v.  Nixon,  229  N.  Y.  356.  Petition  of  New  York  and  Stamford  Rail- 
way Company.    389 

Re  Long  Island  R.R.  Co.,  Pub.  Serv.  Comm.  1  D..  P.  U.  R.  1918-A  649;  United  Traction 
Co.,  VII  Pub.  Serv.  Comm.  2  D.  Rep.  207.  Petition  of  Schenectady  Railway  Com" 
pony,    403 

People  ex  rel.  City  of  Glean  v.  Western  New  York  and  Pennsylvania  Traction  Co.,  214 
N.  Y.  526.     Complaint  of  Town  of  Whiteetown  v.  New  York  State  RaUwaye  et  al.    432 

People  ex  rel.  U.  A  D.  R.R.  Co.  v.  Pub.  Serv.  Comm.,  171  App.  Div.  607;  Affd.  218  N.  Y. 
642.  Petition  of  The  New  York  Central  Railroad  Company  et  al.  in  reepeet  to  propoeed 
hii^ter  paseenger  faree.    467 

Amplication  of  Paul  Smith's  Electric  Light  and  Power  and  Railroad  Co.,  etc.,  IV  Pub. 
Serv.  Comm.  2  D.  Rep.  370.     Petition  of  Aueable  Forks  Electric  Company,  Inc.    487 

Village  of  Akron,  etc.,  v.  The  New  York  Central  and  Hudson  River  Railroad  Company, 
III  Pub.  Serv.  Comm.  2  D.  Rep.  250;  Matter  of  New  York,  105  Misc.  659.  Petition  of 
The  New  York  Central  Railroad  Company.     509 

Petition  of  Alexandria  Bay-Redwood  Transportation  Co.,  page  365  ante.  Petition  of 
Fred  I.  Dailey.     579 

Pub.  Serv.  Comm.  v.  Iroquois  Natural  Gas  Co.,  189  App.  Div.  545.  Complaint  of  Sdteard 
P.  Steveneon  v.  BaldioinetUle  Light  and  Heat  Company.     583 

Residents  of  Theresa,  etc.,  v.  New  York  Central  RaUroad  Co.  et  al.,  VIII  Pub.  Serv. 
Comm.  2  D.  Rep.  452.  Complaint  of  ReeidenU  of  Ogdeneburg,  etc.,  v.  The  New  York 
Central  Railroad  Company.     587 
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Soath  Glena  Falls  v.  Pub.  Serv.  Comm.,  225  N.  Y.  216.  PttiHon  of  Sea  CUff  and  GUn 
Cove  OoB  Company.     592 

Buffalo  V.  Buffalo  Gas  Co.,  81  App.  Div.  505.  Petition  of  Bocheeter  Oa$  and  BUtbric 
Corporatimt.    d24 

People  ex  rd.  Town  of  Soandale  t.  Pub.  8enr.  Comm.,  173  App.  Div.  164;  220  N.  Y.  L 
Petition  of  Town  of  Cuba  et  al.  for  change  of  highway  under-^roaeing.    645 

Fuhrmann  v.  Buffalo  General  Electric  Co..  Ill  Pub.  Serv.  Comm.  2  D.  Rep.  656;  Applica- 
tion Watertown  Gas  Li«ht  Co.,  127  App.  Dbr.  462.  Complaint  ofleaac  R.  Breen,  etc.,  ▼. 
Northern  New  York  UtUUie;  Inc.    664 

Persbacker  et  al.  v.  Calliooon  Independent  Electric  Co.,  VIII  Pub.  Serr-.  Comm.  2  D. 
Rep.  00.     Petition  of  St.  Lawrence  Tranemieeion  Company.     684 

Citisens  «.  Q.  A  J.  R.R.  Co.,  II  Pub.  Senr.  Comm.  2  D.  Rep.  37;  Agor  f .  Mahopac  FUk 
R.R.  Co.,  II  Pub.  Senr.  Conun.  2  D.  Rep.  660;  Agor  v.  Mahopao  Falls  R.R.  Co.,  Ill  Pub. 
Serv.  Comm.  2  D.  Rep.  46;  Acor  t.  N.  Y.  C.  R.R.  Co.,  V  Pub.  Senr.  Comm.  2  D. 
Rep.  208.  Complaint  of  Reeidenta  of  North  Creek  et  al.  y.  The  DOaware  and  Hudeon  Com' 
pony.     603 

People  6Z  rel.  U.  A  D.  R.R.  Co.  v.  Pub.  Serv.  Comm..  177  App.  Div.  607;  Affd.  218 
N.  Y.  643.     Petition  of  Southern  New  York  Power  and  Railway  Corporation.    702 

People  ez  rel.  N.  Y.  Steam  Co.  v.  Straus,  186  App.  Div.  787;  Affd.  226  N.  Y.  704;  Union 
Dry  Goods  Co.  «.  Georgia  Pub.  Serv.  Corp.,  248  U.  S.  372.  Petition  of  Buffalo  Otneni 
Electric  Company.    TOO 

Petition  of  Lookport  Light,  Heat  and  Power  Co.,  VII  Pub.  Serv.  Comm.  2  D.  Rep.  37. 
Complaint  of  Village  of  Lyone  v.  Wayne  Tdephone  Company.    716 

Petition  of  New  York  Central  Railroad  Co.  et  al.,  VIII  Pub.  Serv.  Comm.  2  D.  Rep.  45; 
Petition  of  Boston  and  Maine  Railroad  et  al.,  VIII  Pub.  Serv.  Comm.,  2  D .  Rep.  115; 
Residento  of  Rensselaer  Falls  «.  New  York  Central  Railroad  Co.  et  aL,  VIII  Pub.  Serv. 
Comm.  2  D.  Rq>.  270;  Petition  of  Delaware  and  Hudson  Co.  et  aL,  VIII  Pub.  Serv.  Comm. 
2  D.  Rep.  282.     Petition  of  The  New  York  Central  Railroad  Company.    737 

Natural  gas,  investigation,  etc.,  case  No.  7672,  page  530  ante.  Complaint  of  WiOi*  Z. 
Georgia,  etc.,  et  al.  v.  Produoere  Oan  Company.    757 

N.  T.  ft  Queens  Gas  Ck>.  v.  MoOaU,  245  U.  8.  345,  afSoming  210  N.  Y.  84;  Simpson  t. 
Buffalo  Gas  Co.,  II  Pub.  Serv.  Conun.  2  D.  Rep.  531;  People  ez  reL  Pavilion  Gas  Co.  «. 
Pub.  Serv.  Comm.,  178  App.  Div.  937;  Complaint  of  Draney,  V  Pub.  Serv.  Conun.  2  D. 
Rep.  334;  People  ex  rel.  Oneonta  L.  ft  P.  Co.  «.  Pub.  Serv.  Comm.,  180  App.  Div.  32; 
Affd.  224  N.  Y.,  Mem.  p.  86.  ComplaifU  of  Firel  Mortgage  and  Real  Betate  Company  of 
New  York  City  v.  Weettketier  Lighting  Company.    768 

Matter  of  Ashmead.  V  Pub.  Serv.  Comm.  2  D.  Rep.  215.     PetUitm  of  John  F.  Smith.     782 

Brooklyn  Borough  Gas  Co.  t.  Pub.  Serv.  Comm.,  17  State  Dept  Rep.  81.  Complaint 
of  Alfred  C.  Davie  et  al.  v.  Penneylvania  Gae  Company.    815 

Whitehead  o.  Niagara  Falls  Gas  and  Electric  Light  Co.,  VIII  Pub.  Serv.  Comm.  2  D.  Rep. 
233;  Wbitehead  v.  Niagara  Falls  Gas  and  Electric  Light  Co.,  page  136  ante.  Petition 
of  Niagara  FaUe  Gae  and  Electric  Light  Company.    845 

Gertiflcate  of  PabHe  Coaveoleiice  and  Necataitj. 

i^  1.  It  is  the  policy  of  the  Commisuon  to  protect  ezisting  public  utility  corporations 
from  competition  where  they  are  giving  adequate  service.  Petition  of  Mdaon  U. 
Gaieer.    28 
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2.  The  operation  of  a  stage  route  by  auto  buses  in  the  city  of  Newburgh  sanctioned. 
Petiiion  of  John  A.  DttBoU.     32 

3.  Application  for  oertaficate  to  operate  an  auto  bus  route  dismissed.  Pttition  of  AnUmi 
lAewncM,     124 

4.  A  certificate  of  public  convenience  and  necessity  should  be  granted  an  auto  bus 
Hne  to  operate  over  a  highway  connecting  communities  already  served  by  a  steam  railroad, 
where  on  account  of  the  distance  of  the  railroad  stations  from  the  village  centers  and  the 
intervals  between  stations  a  substantial  portion  of  the  population  along  the  route  will 
be  better  served  by  the  bus  line.     Petition  of  Ralph  D.  DeMoney.     166 

6.  Public  convenience  and  necessity  require  the  operation  of  an  auto  bus  stage  line 
between  Ossining  and  Tanytown  notwithstanding  the  service  of  The  New  York  Central 
Railroad  Company  between  those  villages.  Petition  of  THb  PoH  Road  AutomobUt  Com- 
pany,  Inc    216 

6.  A  certificate  of  convenience  and  necessity  for  the  operation  of  an  auto  bus  line  over  a 
route  already  served  by  a  trolley  line  should  be  granted,  where  it  appears  that  the  service 
of  the  latter  is  inadequate  to  meet  the  needs  of  the  public.  Pttition  of  Richard  H. 
Clark.    243 

7.  Operation  of  an  auto  bus  line  should  be  permitted  over  a  route  a  part  of  which  is 
already  served  by  another  line,  where  it  appcSars  that  the  operation  of  the  proposed  route 
will  not  seriously  affect  the  established  line  and  will  serve  a  substantial  population  not 
accommodated  by  the  latter.     Petition  of  George  B,  Latham.    274 

8.  Where  a  proposed  auto  bus  line  will  serve  a  substantial  population  in  a  city  much 
better  than  an  eristing  trolley  line,  but  will  along  a  part  of  its  route  compete  ^s  to  territtuy 
now  adequately  served  if  permitted  to  carry  local  passengers,  a  certificate  of  convenience 
and  necessity  should  be  issued  only  upon  conditions  excluding  the  transportation  of  such 
local  passengers.  P^ition  of  Woodlawn  Imjirovement  Aeeociation  Tranepqrtation  Cor^ 
pofotutn.    281 

9.  Automobile  lines  carrying  freight  only  do  not  require  the  consent  of  the  local  authori- 
ties or  the  certificate  of  this  Commission  under  sections  25  and  26  of  the  Transportation 
Coiporations  Lnw.     Petition  ofOeeriffe  W.  Gravee.    304 

10.  A  certificate  of  convenience  and  necessity  will  not  be  issued  to  a  proposed  through 
auto  bus  passenger  line,  where  transportation  between  the  termini  of  the  proposed  line 
may  be  had  over  the  local  lines  of  existing  carriers  by  transfers  between  such  local  lines.   Id. 

11.  In  granting  certificates  of  eonvenience  and  necessity  the  Commission  should  take 
into  consideration  the  competition  involved  and  the  condition  of  existing  bus  lines  and 
tranq>ortation  companies  out^e  the  dty  on  the  same  route  or  dosely  paralleling  the 
route  proposed.       Petition  of  Alexandria  BajfRedwood  Tranaportation  Company  t  Inc.     365 

12.  It  is  not  in  the  interest  of  the  public  to  allow  such  competition  as  will  result  in  the 
bankruptcy  of  the  persons  engaged  in  it,  for  the  ultimate  result  is  that  the  public  will  not 
receive  any  permanent  service  whatever.    Id. 

13.  Certificate  granted  to  company  paralleling  in  part  the  route  of  an  already  existing 
company.    Id. 

14.  Where  an  incorporated  village  has  brought  itself  within  the  provisions  of  the  Trans* 
portaUon  Corporations  Law  relating  to  auto  buses  and  has  granted  a  license  for  operation 
to  a  certain  applicant  and  refused  others,  the.  Commission,  upon  the  hearing  for  a  certifi- 
cate of  convenience  and  necessity  by  such  licensee,  can  not  admit  evidence  of  the  necessity 
of  bus  lines  proposed  to  be  operated  by  applicants  rejected  by  the  village  board:  it  can 
only  pass  upon  the  convenience  and  necessity  of  the  line  proposed  .to  be  operated  by  the 
applicant  before  it.     Petition  of  Bmeet  C.  Huttbard.    516 
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15.  The  granting  or  withholding  of  a  license  to  operate  an  auto  bus  line  by  a  village 
board  is  a  matter  involving  the  exercise  of  judgment  and  discretion.  The  writ  of  man- 
damus can  not  be  invoked  to  compel  such  board  to  exercise  its  judgment  and  discretion 
in  favor  of  a  particular  applicant.    Id. 

16.  Operation  of  auto  bus  line  between  Watertown,  Gunns  Corners,  DepauviUe,  Clayton' 
and  Alexandria  Bay  authorised.     Petition  of  Prod  I.  DaOoy.    579 

17.  When  three  main  traveled  routes  exist  between  two  points,  all  practically  the  same 
distance  and  all  occupied  by  different  auto  bus  lines  charging  the  same  fare,  the  Commis- 
sion can  not  attempt  to  confine  through  travel  to  any  one  particular  route.    Id. 

18.  Certificate  granted  for  operation  of  auto  bus  line  between  Watertown,  Adams,  and 
Pulaski.     Potition  of  Arthur  J.  Houae.     656 

19.  The  Commission  can  limit  the  time  for  which  certificates  are  issued  to  coordinate 
with  the  termination  of  local  consents.    Id. 

20.  The  Commission  has  power  over  auto  bus  lines  as  common  carriers  to  regulate 
their  timetables  and  rates  of  fares,  and  if  after  regulation  they  are  not  maintained  as  ordered 
the  Comnusrion  may  revoke  its  certificate  allowing  such  operation.    Id. 

21.  Certificate  granted  for  operation  of  auto  bus  line  between  Watertown,  Cape  Vincent' 
and  Clayton.     Potition  of  Howard  H.  Vrooman.     743 

22.  Extension  line  from  Clayton  to  Alexandria  Bay  refused.    Id. 

23.  Running  of  special  trips  between  Wat«town  and  Dexter  as  part  of  operation  of 
line  between  Watertown  and  Cape  >^oent  forbidden.    Id. 

24.  Auto  bus  operation  allowed  in  the  towns  of  Lloyd  and  Esopus,  Ulster  county,  from 
Highland  Landing  to  city  of  Kingston.     Potition  of  John  P.  Smith.    782 

25.  On  account  of  direct  competition  with  trolley  line,  a  sone  consisting  of  the  hamlet 
of  Highland  and  vicinity  created  within  which  the  operation  of  the  auto  bus  line  is  restric- 
ted.   Id. 

26.  Certificate  granted  for  operation  of  auto  bus  line  in  the  towns  of  Lloyd  and  Marlboro, 
Ulster  county,  between  Highland  Landing  and  village  of  Marlboro.  Petition  of  John 
P.  Smith.     787 

27.  On  account  of  direct  competition  with  trolley  line,  a  tone  consisting  of  the  hamlet 
of  Highland  and  vicinity  created  within  which  the  operation  of  the  auto  bus  line  is  restric- 
ted.   Id. 

CoBipetltioiia 

1.  Where  a  corporation  is  giving  adequate  service  it  is  the  policy  of  the  Commission  to 
protect  it  from  competition.     Petition  of  Edoon   U.  Oaieer.     28 

2.  It  is  the  policy  of  the  Commission  to  protect  from  competition  corporations  giving 
adequate  service.     Petition  of  Atieable  Forks  Electric  Company,  Inc.    61 

3.  An  electrical  corporation  operating  in  a  town  but  never  having  asked  for  or  received 
a  franchise  for  such  operation  and  now  unable  to  procure  one,  is  without  standing  to 
contest  an  application  for  a  franchise  from  another  corporation  on  the  ground  that  the 

"new  corporation  would  introduce  improper  competition  with  the  objecting  oorporatioo. 
Petition  of  Hadley  Light  and  Power  Company^  Inc.    96 

4.  A  certificate  of  convenience  and  necessity  for  the  operation  of  an  auto  bus  line  over 
a  route  already  served  by  a  trolley  line  should  be  granted,  where  it  an>ear8  that  the  service 
of  the  latter  is  inadequate  to  meet  the  needs  of  the  public.  Complaint  of  Richard  H, 
Clark.     243 
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5.  Operation  of  an  auto  bus  line  should  be  permitted  over  a  route  a  portion  of  which 
is  already  served  by  another  line,  where  it  appears  that  the  operation  of  the  proposed 
route  will  not  seriously  affect  the  established  line  and  will  serve  a  substantial  population 
not  accommodated  by  the  latter.     Petition  of  Oeoroe  E.  Latham.     274 

6.  Where  a  |Mt>posed  auto  bus  line  will  serve  a  substantial  population  in  a  city  much 
better  than  an  ezistins  trolley  line,  but  will  alons  a  part  of  its  route  compete  as  to  terri- 
tory now  adequately  served  if  permitted  to  carry  local  passengers,  a  certificate  of  con- 
venience and  necessity  should  be  issued  only  upon  conditions  ezcludins  the  transportation 
of  such  local  passengers.  PtUHon  of  WootOawn  Intprovemtnl  AMociation  Trantportation 
Corporation.    281 

7.  A  certificate  of  convenience  and  necessity  will  not  be  issued  to  a  proposed  through 
auto  bus  passenger  line,  where  transportation  between  the  termini  of  the  proposed  line 
may  be  had  over  the  local  lines  of  existing  carriers  by  transfers  between  such  local  lines. 
Petition  of  George  W.  GnoM.    304 

8.  In  granting  certificates  of  convenience  and  necessity  the  Comnussion  should  take 
into  consideration  the  competition  involved  and  the  condition  of  existing  bus  lines  and 
transportation  companies  outside  the  city  on  the  same  route  or  closely  paralleling  the 
route  proposed.     Petition  of  Alexandria  Bav-Redwood  Transportation  Company,  Inc.     365 

9.  It  is  not  in  the  interest  of  the  public  to  allow  such  competition  as  will  result  in  the 
bankruptcy  of  the  persons  engaged  in  it,  for  the  ultimate  result  is  that  the  public  will  not 
teceive  any  permanent  service  whatever.    Id. 

10.  When  questions  of  service  arise  between  two  public  service  oorporations,  primarily 
it  is  the  duty  of  the  Commission  to  protect  the  interests  of  the  public  and  permit  a  legiti- 
mate expansion  of  business  when  such  expansion  will  serve  the  public,  and  any  controversy 
between  the  companies  as  to  damages  which  may  arise  should  be  left  for  solution  to  the 
courts.     Matter  of  Chatham  EUetrie  Light,  Heat  and  Power  Company.    473 

11.  The  nde  prohilnting  the  entrance  of  a  competing  el.eotric  light  company  into  a  field 
already  sufficiently  occupied  considered  and  applied.  Petition  of  AiuabU  Porka  EUetrie 
Company,  Inc.    487 

12.  If  an  electrical  company  has  served  only  a  part  of  the  territory  claimed  by  it  and 
has  not  developed  the  remaining  part  and  can  not  so  do  in  a  reasonable  time  or  sell  electric 
power  at  reasonable  rates,  the  public  interest  demands  that  another  company  able  and 
willing  to  supply  such  service  at  reasonable  rates  be  allowed  to  enter  the  field.  Petition 
of  St.  Laicrenoe  Tranemieeion  Company.    684 

13.  On  account  of  direct  competition  with  a  trolley  line,  a  sone  consisting  of  the  hamlet 
of  Highland  and  vicinity  created  within  which  the  operation  of  an  auto  line  was  restricted. 
Petitions  of  John  P.  Smith.    782,  787 

Commim  Caniera. 

The  Commission  has  power  over  auto  bus  lines  as  common  carriers  to  regulate  their 
timetables  and  rates  of  fares,  and  if  after  regulation  they  are  not  maintained  as  ordered 
the  Commission  may  revoke  its  certificate  allowing  such  operation.  Petition  of  Arthur  J. 
House.     656 

CMiMrvmtio&,  Natmal  Oas. 

The  first  step  in  an  inverted  block  rate  for  natural  gas  should  be  sufficiently  large  to 
cover  the  absolute  needs  of  domestic  consumers  during  months  of  greatest  consumption. 
Such  a  rate  is  established  for  oonservati<m  and  not  for  revenue.  Various  suggestions 
for  conserving  and  making  more  uniform  the  pressure  of  natural  gas  considered,  and 
remedial  measures  ordered.  Complaini  of  WiOis  Z.  Oeorgia,  etc.,  et  al.  v.  Producers  Oas 
Company.    757 
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DefecTod  Maintenance. 

Where  becauBe  of  franchise  reetriotioiia  a  street  railroad  company  has  for  sereral  years 
been  unable  properly  to  maintain  its  property,  in  calculatins  future  operatins  eipensw 
the  deferred  maintenance  was  spread  over  a  period  of  three  years.  P^Htum  of  New  York 
StaU  RaUwayB.    499 

Depfedatien* 

1.  Certain  '*  overheads  '*  are  not  included  in  the  cost  of  definite  units  of  tansflUe  prop- 
erty, and  as  overhead  cost  of  replacement  is  usually  absorbed  in  general  ejq>eDse  aooounts 
of  current  op^ation  there  is  practically  no  realised  depreciation  in  these  items,  and  there 
should  not  be  any  annual  charge  in  operating  expenses  to  meet  the  claimed  ^»»»w«^i  depre- 
ciation thereon.  Comprint  of  Harry  N.  Hoffman,  He.,  v.  Elmira  Water,  Light  amd  RaUr 
road  Company.    45 

2.  When  a  company  in  the  past  has  not  had  a  fair  return,  including  an  annual  deprseia- 
tion  charge,  and  its  plant  is  in  first-class  condition  and  operating  at  full  effidenqr,  the 
theoretical  accrued  depreciation  need  not  necessarily  be  deducted  from  the  present  fixed 
capital  account,  provided  that  when  items  of  fffoperty  are  renewed  or  r4>laoed  the  same 
be  charged  against  the  renewal  and  re;>Iacement  fund  in  the  proportion  that  fund  bean 
to  the  total  theoretical  accrued  depreciation  at  the  time  of  r^lacement,  and  the  balance 
be  then  charged  against  surplus  otherwise  applicable  to  dividends.    Id. 

3.  In  a  tel^hone  plant  which  includes  comparatively  little  underground  cable,  a  com- 
posite percentage  oi  5.66  for  annual  depredatiMi  held  not  unreasonable.  CompianU 
€tf  Ahram  Bavrd,  see.,  v.  OUn  TeUphone  Company  et  al.    248 

4.  Charges  for  depreciation  should  be  based  on  the  probable  serviceaUe  life  of  the  prop- 
erty rather  than  on  a  percentage  of  revenue.     P&tUion  of  Now  York  State  BaQwaye.    499 

Diaeontiniianoe  of  Agent. 

1.  A  railroad  company  should  not  be  ordered  to  maintain  an  agent  in  the  winter  time 
at  a  station  where  revenues  are  iziadequate  to  warrant  such  service,  but  the  security  of 
freight  consigned  to  such  station  should  be  insured  by  other  regulations.  CcmplaiiU 
of  The  Inlet  Supply  Company  v.  Raquette  Lake  RaOway  Company,    79 

2.  Wh^e  the  revenues  of  a  suburban  station  are  depleted  by  raising  the  rate  of  fare 
to  a  point  beyond  that  which  the  traffic  will  bear  and  which  diverts  former  patronage 
to  a  trolley  line  connecting  the  same  points,  such  condition  is  not  adequate  reason  for 
the  discontinuance  of  the  services  of  an  agent  at  the  station.  PetiUan  of  The  New  York 
Central  BaQroad  Company.    737 

3.  Previous  rulings  of  the  Commission  in  such  eases,  as  to  consideration  to  be  given 
to  increased  cost  of  operation  due  to  high  salary  paid  the  agent,  followed.    Id. 

Discontinuance  of  Train  Sendee. 

Discontinuance  of  train  service  in  Forest  Preserve  approved.  Complaini  of  Chamber 
of  Commerce  of  Tupper  Lake  v.  Tfie  New  York  Central  BaUroad  Company.     287 

DiBcrimination. 

1.  Discrimination  in  telephone  rates  not  permitted,  and  revision  of  toll  rates  reoom- 
mended.     Complaint  of  leaac  3.  HeUer  et  al.  v.  New  York  Telephone  Company.     113 

2.  An  electric  light  company  should  not  make  a  di£ference  in  price  for  its  product  based 
solely  upon  the  use  to  which  that  product  is  put  by  the  customer.  Complaint  of  ViOage 
of  Wareaw  v.  Warsaw  Oae  and  Electric  Company.    381 
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8.  It  it  an  uojust  and  unreasonable  diaorimination  to  require  paaaencera  ridinc  in  two 
adjoining  fare  lonea  to  pay  mwe  for  the  through  ride  than  the  earn  of  the  two  local  aone 
fares,  the  latter  being  open  to  all  the  world.  dnHpUrimt  of  RMid§nta  of  PmdUton  and 
WhMtfidd  T.  InttnuOional  BaHway  Company.    778 


1.  An  electrio  lighting  company  haa  no  legal  right  arbitrarily  to  presoribe  the  locitioii 
in  a  building  which  must  be  provided  l^  the  owner  for  the  installation  of  the  meter.  Com- 
plotnf  of  HoraHo  O.  OUn  v.  Mohawk  Sditon  Company^  Inc.    119 

2.  8o  long  as  the  equipment  is  safe  and  sufficient,  and  a  place  whidi  is  safe  and  reason 
ably  accessible  is  provided  for  the  meter  installation,  the  owner  is  entitled  to  service 
if  the  statutory  requirements  as  to  other  matters  have  been  comidied  with.    Id. 

8.  A  iegal»tion  that  wires  from  the  service  to  the  meter  most  run  in  conduits  pronoliB 
safety,  and  theref<»e  is  reasonable  and  should  be  complied  with.    Id. 

Bnpioyeea,  Sidlroad. 


Joint  employees  of  a  railroad  company  and  an  express  company  operating  over  its  line 
are  not  disqualified  from  performing  the  duties  of  baggagemen,  in  addition  to  handling 
the  express  on  the  train,  where  they  have  performed  such  duties  for  over  twen^  years, 
although  they  are  primarily  paid  by  the  express  company  and  their  names  do  not  appear 
upon  the  roster  of  the  employees  of  the  railroad,  and  it  is  not  shown  that  they  were  duly 
qualified  trainmen  before  entering  upon  the  discharge  of  their  duties  as  baggagemen. 
ComplairU  of  Martin  Doffnan,  ste.,  v.  United  States  Railroad  Adminittrationt  Ddaware  and 
Hudeon  Railroad.    68 

BstoppeL 

A  complainant  being  the  owner  of  the  fee  of  a  street  which  has  not  been  accepted  as  a 
street  by  the  municipal  authorities,  having  asserted  that  the  same  is  a  public  street  and 
insisted  that  the  gas  company  should  so  treat  the  same  and  should  lay  a  main  therein,  is 
by  such  action  effectively  estopped  from  thereafter  claiming  as  against  the  gas  company 
that  the  land  Ijring  within  the  street  lines  is  private  property  and  not  a  public  street.  Com- 
platnl  of  Firet  MoTtgage  and  Reed  Satate  Company  of  New  York  CUy  v.  Weeieheeter  Lighting 
Company.    768 

Fittes,  Electric  Railroada. 

1.  Increase  in  fares  by  United  Traction  Company  authorised.  Petition  of  United 
TraeUon  Company.    34 

2.  Increased  opiating  expenses,  arimng  chiefly  from  higher  labor  costs,  permit  an  increase 
of  fares  in  cities  in  which  the  United  Traction  Compai^  operates.    Id. 

8.  An  electric  railroad  corporation  <^)erates  a  city  system  and  an  interurban  line  enter- 
ing the  city  over  the  tracks  ct  the  city  system.  On  the  interurban  line  freight  service  is 
afforded.  In  an  inquiry  as  to  a  reasonable  rate  for  urban  passenger  service,  no  part  of  the 
freight  revenues  should  be  credited  to  city  operations,  but  the  interurban  line  should 
be  charged  for  the  maintenance  of  way  and  power  used  by  the  freight  cars.  These  charges 
should  be  apportioned  on  the  basis  of  weighted  cars.  Petition  of  Auburn  cmd  Syraaiae 
Bleetric  Railroad  Company.     127 

4.  General  and  miscellaneous  expenses  of  the  city  system  which  can  not  be  allocated 
should  be  apportioned  on  \hd  ratio  borne  by  allocable  city  eqwnses  to  the  entire  expenses 
of  the  system.    Id. 

5.  Increase  in  fares  to  7  oents  authorised,  in  Auburn.    Id. 
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6.  Increase  in  faree  authorised.  PetiHon  of  The  New  York  and  North  S^are  Traetian 
Company.     163 

7.  An  attempt  on  the  part  of  a  state  oommission  to  exerciae  its  powers  of  regulation  in 
such  an  arbitrary  and  unreasonable  manner  as  to  prevent  a  street  railway  company  from 
obtaining  a  fair  return  upon  its  property  used  in  the  public  senrioe,  is  repugnant  to  doe 
process  of  law  and  void  under  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States.  In  the  AfcUter  of  Equipment  and  Service  Fumiahed  by  New  York  Stale 
RaUwaye,  etc.     178 

8.  Increased  fares  in  Poughkeepsie  and  interurban  line  running  to  W^pingers  Falls 
authorized  under  certain  conditions.  Petition  of  Poughkeepeie  and  Wappingere  FaUe  RaH- 
road  Company.     224 

8.  Increase  in  fares  in  Oneonta  allowed.  Petition  of  Southern  New  York  Power  and 
RaUioay  Corporation.     229 

9.  The  rate  of  fare  between  Watertown  and  Brownville  of  10  eents,  without  return 
tickets  at  a  reduced  rate,  sustained.  A  similar  charge  between  Watertown  and  Glen 
Park  modified  by  requiring  the  issue  of  round-trip  tickets  at  15  cents.  Inveetig(Uion  by 
the  Commiesiont  etc.,  of  The  Black  River  Traction  Company.     294 

10.  Increase  in  fares  in  Jamestown  authorised.  Petition  of  JamMtown  Street  Railway 
Company.     330 

11.  In  fixing  rates  upon  an  interurban  electric  railroad  it  is  not  necessary  to  consider 
separately  the  value,  revenue,  and  expenses  attributable  to  each  village  or  city  through 
which  the  road  passes.     Petition  of  Hudeon  Valley  Railway  Company.     341 

12.  A  municipal  franchise  restricted  fare  on  a  street  railway  within  the  municipality 
to  5  cents;  a  later  franchise  provided  that  "  the  rate  of  fare  as  now  established  on  said 
line  and  said  service  to  be  maintained  as  long  as  the  patronage  will  warrant ";  held  that  on 
an  application  for  a  higher  rate  the  Commission  might  auth<»ixe  the  same  if  it  should 
determine  that  the  patronage  no  longer  warrants  the  five  cents  rate.    Id. 

13.  Increase  in  fare  in  each  sone  of  Hudson  Valley  Railway  Company  authorised.      Id. 

14.  A  provision  in  a  franchise  granted  June  28,  1913,  to  a  street  railroad  company, 
requiriig  it  to  interchange  free  transfers  with  another  street  surface  railroad  company, 
does  not  deprive  the  Commission  of  jurisdiction  to  do  away  with  such  transfers  as  par; 
of  a  plan  to  secure  to  the  latter  company  additional  revenue  necessary  to  yield  a  fair  return 
on  its  investment.     Petition  of  New  York  and  Stamford  Railway  Company.     389 

15.  Increases  of  fare  and  changes  of  boundaries  of  sonee  in  order  to  srield  such  additional 
revenue  considered,  and  approved  as  modified.    Id. 

16.  Where  a  trolley  system  consists  of  both  urban  and  interurban  mileage  and  is  operated 
as  one  system,  about  sixty  miles  in  length,  it  being  found  that  the  same  jMttrons  were  not 
to  any  large  degree  making  use  of  the  different  parts  of  the  system  indisoiminately  and 
there  was  comparatively  little  continuous  riding  over  different  divisions  of  the  system, 
held  that  the  rates  on  the  different  divisions  should  be  treated  on  their  respective  merits, 
and  that  for  rate  making  purposes  the  system  should  not  be  treated  as  a  unit.  Petition 
of  Schenectidy  Ruilwiy  Company.     403 

17.  The  corporation  proposed  certain  increases  in  rates  on  its  various  divisions.  indud> 
ing  local  fares  in  the  city  of  Schenectady:  in  that  city  the  proposed  fare  was  limited  to  7 
cents  by  reason  of  the  necessity  of  securing  a  release  from  local  authorities,  and  the  evi- 
dence shows  that  the  increased  fare  in  said  city  will  produce  on  the  city  lines  only  a  nominal 
return  on  investment;  held  that  it  would  be  unreasonable  to  increase  the  rate  of  return  upon 
one  of  the  interiu-ban  divisioas  beyond  a  reasonable  percentage  on  the  theory  that  the  rates 
as  a  whole  must  yield  a  reasonable  return  upon  the  entire  investment.     Id. 
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18.  Fare  sones  should  be  so  arranged  as  to  avoid  unnecessary  discrimination.  Complaint 
of  Armour  Vitta  Park  Astociation  v.  The  Westchester  Electric  R\ilroad  Compwy  et  al.     444 

19.  Where  by  agreement  with  municipal  authorities  fare  zone  bou-:daries  havt^  boo.i 
fixed  by  a  street  railroad  company  at  municipal  boundaries,  fare  sones  will  be  changed  by 
the  Commission  notwithstanding  such  agreements,  if  neoea^ary  to  prevent  the  collection 
of  excessive  fares  from  a  certain  class  of  passengers  and  the  change  will  result  in  an  inmRid 
of  revenues  on  account  of  local  conditions.    Id. 

20.  On  application  by  New  York  State  Railways  to  increase  fares  in  the  city  ot  Rochester, 
the  evidence,  presuming  all  doubtful  points  most  strongly  against  the  applicant,  was  found 
to  require  the  establishment  of  a  cash  fare  of  7  cents.  Petition  of  Xew  York  St'*te  R-M- 
tvaye.     499' 

21.  Charges  for  depreciation  should  be  based  on  the  probable  serviceable  life  of  the 
property  rather  than  on  a  percentage  of  revenue.    Id. 

22.  Where  because  of  franchise  restrictions  a  street  railroad  company  has  for  several 
years  been  unable  properly  to  maintain  iU  propertj-,  in  calculatirg  future  oppratirg  ezpenEcs 
the  deferred  maintenance  was  spread  over  a  period  of  three  years.    Id. 

23.  The  application  for  authority  to  sell  ten  tickets  for  65  cents  at  certain  p<nnt8  in  the 
city  was  denied,  and  the  company  was  required  to  permit  the  sale  by  conductors  of  four 
tickets  for  26  cents.    Id. 

24.  A  fare  of  8  cents  in  the  city  of  Geneva  and  in  each  zone  authorized.  Petition  of 
Geneva,  Seneca  Falls  and  Auburn  Railroad  Company,  Inc.     533 

25.  Flat  rate  on  Southern  New  York  Power  and  Railway  Corporation  outside  of  city 
of  Oneonta  increased  from  4  cents  to  5  cents  per  mile.  Sale  of  mileage  books  discontinued. 
Petition  of  Southern  New  York  Power  and  Railway  Corporation.     702 

26.  It  is  an  unjust  and  unreasonable  discrimination  to  require  passengers  riding  in  two 
adjoining  fare  sones  to  pay  more  for  the  through  ride  than  the  sum  of  the  two  local  zone 
fares,  the  latter  being  open  to  all  the  world.  ComjAaint  of  Residents  of  Pendleton  and 
Wheatfleld  v.  International  Railway  Company.     778 

27.  Increase  of  fares  in  the  city  of  Kingston  authorized.  Petition  of  Kingston  Consoli- 
dated Railroad  Company.     837 

28.  In  the  absence  of  proof  of  actual  costs,  an  allowance  equal  to  12  per  cent  of  the  actual 
physical  costs  was  made.    Id. 

Fares,  Steam  Railroade. 

1.  The  Interstate  Commerce  Commission  granted  to  steam  railroads  authority  to  estab- 
lish interstate  passenger  fares  on  a  basis  of  3.6  cents  a  mile  and  to  make  certain  other 
increases  in  rates  for  passenger  transportation.  On  application  to  the  Commission  by 
the  steam  railroads  subject  to  its  jurisdiction  for  permission  to  establish  similar  fares  for 
intrastate  passenger  traffic,  held  that  section  57  of  the  Railroad  Law  prescribes  a  maximum 
fare  of  3  cents  a  mile  for  all  the  important  railroads  within  the  State,  and  the  Commission 
was  without  authority  to  permit  rates  in  excess  of  such  maximum  except  under  section  49 
of  the  Public  Service  Conuniseions  Law,  and  the  only  authority  under  that  section  for  such 
action  is  where  the  maximum  rates  or  fares  are  insufficient  to  yield  reasonable  compensa- 
tion for  the  service  rendered.  Petition  of  The  New  York  Central  Railroad  Company  et  al. 
in  respect  to  proposed  higher  passenger  fires.     467 

2.  The  petitioners  not  asserting  nor  proving  that  the  maximum  rates  chargeable 
under  the  statute  are  insufficient  to  yield  reasonable  compensation,  but  relying  solely 
upon  the  ground  that  the  enforcement  of  the  statutory  maximum  in  connection  with  the 
higher  rates  authorized  interstate  would  be  unjustly  discriminatory  and  preferential  as 
between  interstate  and  intrastate  travel,  the  petition  was  denied.    Id. 


864  Indxx 


3.  The  petition  beinc  in  behalf  of  all  steam  rulroads,  and  aflFording  no  baria  for  a  eepaxate 
determination  in  reqMct  of  xailroads  not  within  the  limitations  of  section  57  of  the  Rail- 
road Law,  was  denied  in  its  entirety,  but  reservinc  to  any  railroads  not  within  the  limita- 
tions of  section  57  the  ri^t  to  make  separate  appUeations  upon  the  merits  of  eadi 
Id, 


naaddse. 

1.  In  grantinc  consent  to  the  construction  ci  a  street  railroad  a  municipality  may  not 
impose  a  condition  limiting  fares  to  be  eharssd  to  and  from  points  outside  the  municipality- 
Petition  qf  United  Traction  Company.    34 

2.  Permission  to  ezereiae  an  unlimited  franchise  refused,  whoe  the  field  was  already 
oociqjied  by  anothw  public  utility  corporation.     Petition  of  AueaUe  Forke  KUetric  Com- 

3.  Conditions  at  Hadley  discussed;  also  the  granting  oi  a  franchise  by  the  town  board 
to  operate  an  electric  plant:  hdd  that  the  members  ci  the  town  board  not  having  an  interest 
in  the  applicant  corporation  at  the  time  of  the  granting  of  the  franchise,  the  franchise  is 
not  void  in  law.     Petition  of  HadUy  Light  and  Power  Company t  Inc.    06 

4.  There  being  no  evidence  of  pecuniary  advantage  to  the  members  of  fiie  town  board 
and  no  evidence  of  actual  bad  faith,  the  question  whether  the  franchise  is  voidable  should 
be  determined  in  a  direct  attack  thereon  before  a  judicial  tribunal.  The  Commissioo 
should  not  undertake  to  avoid  the  franchise.    Id. 

5.  The  Commission  having  in  1912  undotaken  to  authorise  the  construction  <rf  the 
plant  and  the  plant  now  being  in  existence,  and  the  propoeed  purchaser  of  the  corporate 
stock  entmng  upon  the  business  merely  as  incidental  to  a  much  laiger  business  already 
conducted  by  him,  and  being  willing  and  apparently  able  to  operate  the  plant  in  qate  of 
an  apparently  very  limited  market,  the  Commission  grants  the  relief  sought.    Id. 

6.  An  electrical  corporation  operating  in  a  town  but  never  having  asked  for  or  received 
a  franchise  for  such  operation  and  now  unable  to  procure  one,  is  without  standing  to  con- 
test an  application  for  a  franchise  from  another  corporation  on  the  ground  that  the  new 
corporation  would  introduce  improper  competition  with  fiie  objecting  corporation.    Id. 

7.  The  local  authorities  of  the  Town  of  Dunkirk,  in  granting  a  consent  or  franchise  to 
a  lighting  corporation  to  erect  and  maintain  wires  and  poles  for  conducting  and  distribut- 
ing electricity  over  and  under  the  streets  and  public  places  of  the  town,  imposed  conditions 
which  forbade  the  lighting  company  from  furnishing  current  to  oonsumen  whose  require- 
ments for  power  are  less  than  75  kw.;  required  the  company  to  furnish  current  to  consumers 
requiring  75  kw.  or  more  providing  the  company  will  receive  a  reasonable  return  on  the 
necessary  investment;  and  prohibited  the  company  from  furnishing  current  to  others  for 
redistribution  except  to  the  Board  of  Water  Commissioners  of  the  City  of  Dunkirk;  held 
that  such  conditions  are  unreasonable  and  therefore  not  within  the  power  of  the  local 
authorities  to  impose.     Petition  cf  Niagara  and  Brie  Power  Company.    325 

8.  A  provision  in  a  franchise  granted  by  a  municipality  to  construct  an  interurban 
electric  railroad  on  the  streets  of  the  municipality,  purporting  to  restrict  the  rate  of  fare 
to  be  charged  between  that  municipality  and  points  outside  thereof,  does  not  preclude 
the  Commission  in  a  proper  case  from  fixing  a  hii^er  rate.  Petition  of  Httdaon  VaUey  Rail- 
toay  Company.     341 

9.  The  Commission  has  power,  even  though  an  electrical  company  has  obtained  a  fran- 
diise  and  is  operating  in  a  town,  to  grant  an  application  for  the  construction  and  opomtion 
of  an  electric  plant  by  another  company,  but  it  must  be  shown  that  such  construction 
and  operation  are  necessary  or  convenient  for  the  public  service.  PHition  of  St  Lawrenee 
Tranemtetion  Company.     684 
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10.  If  an  eleetri«al  oompany  has  wnred  only  a  part  of  the  tarritory  claimfri  by  it  and 
has  not  derdoped  the  remaininc  part  and  can  not  to  do  in  a  reaaonable  tame  or  aell  eleetrio 
power  at  reasonable  rates,  the  public  interest  demands  that  another  company  able  and 
wilUns  to  supply  such  service  at  reasonable  rates  be  allowed  to  enter  the  field.    Id, 

Federal  ControL 

The  Federal  authorities  have  control  over  a  change  of  plans  which  affects  the  bridge 
orossinc  the  Hudson  river  at  Poughkeepsie.  Complaint  of  J.  F.  Sheahan  v.  Cenirai  New 
England  Railway  Company  et  al.    478 

Federal  Income  Tax. 

Federal  income  taxes  should  not  be  allowed  for  in  rates  to  be  fixed.  Payment  thereof 
should  be  made  at  the  expense  of  the  stockholders  of  a  public  utility  corporation  and  not 
by  its  rate  psyinc  customers.  Complaini  of  Harry  N.  Hoffman,  ste.,  v.  Jflmtro  Waiatt 
Light  and  Railroad  Company.     233 

Ferry  Company* 

A  ferry  company  organised  under  the  Transportation  Corporations  Law  can  not  law- 
fully operate  a  street  railroad.  Joint  Petition  of  Qreat  South  Bay  Ferry  Company  and 
Juliue  Bindrim.    302 

ftelf ht  Service,  Blectric  Railroads. 

An  electric  railroad  oMporation  operates  a  city  system  and  an  interurban  line  entering 
the  city  over  the  tracks  of  the  city  S3^tem.  On  the  interurban  line  freight  service  is 
afforded.  In  an  inquiry  as  to  a  reasonable  rate  for  urban  passenger  service,  no  part  of  the 
freight  revenues  should  be  credited  to  city  operations,  but  the  interurban  line  should  be 
charged  for  the  maintenance  of  way  and  power  used  by  the  freight  cars.  These  charges 
should  be  apportioned  on  the  basis  of  weighted  cars.  Petition  of  Avkwn  and  Syraeuae 
Bleetrie  Railroad  Company.     127 

Going  Valoe. 

The  theory  of  an  allowance  for  going  value  is  that  such  allowance  shall  in  the  main  be 
based  upon  expenditures  which  the  company  may  have  made  in  building  up  its  buuness 
during  its  earlier  years.  It  is  reasonable  that  meagemess  of  return  during  initial  years 
of  an  enterprise  which  has  been  well  conceived  and  wisely  and  energetically  managed 
and  brought  to  a  degree  of  success  should  also  in  fairness  be  made  up  by  the  public,  such 
failure  of  early  return  being  a  natural  incident  of  the  business.  But  where  the  evidence 
in  support  of  an  allowance  fw  going  value  is  limited  to  shortage  of  return  which  is  continued 
for  seventeen  years,  or  during  the  entire  life  of  the  company,  until  in  the  aggregate  it  far 
exceeds  the  original  investment,  and  there  is  no  evidence  of  expenditures  in  building  up 
the  business  except  as  they  may  be  implied,  an  allowance  for  going  value  will  not  be  made. 
Complaint  of  George  W.  Whitehead,  eU.,  v.  Niagara  Falle  Oae  and  J^ieeiri  Light  Com- 
pany.    136 

Oiada  Crosaiiig  BHminalkm. 

1.  Grade  crossings  in  Clyde  ordered  closed  and  discontinued  and  travel  thereon  diverted. 
Petition  of  United  Stain  Railroad  Administration,  New  York  Central  and  Weet  Shore  RaH- 
roade.     19 

2.  Where  in  a  grade  crossing  elimination  the  cost  of  the  work  is  increased  on  account 
of  a  breach  of  contract  either  by  the  railroad  company  or  the  contractor,  the  additional 
cost  on  account  thereof  paid  by  the  railroad  company  can  not  be  allowed  on  an  accounting 
as  a  proper  disbursement  to  be  contributed  to  by  the  State.  Petition  of  The  New  York, 
Laekatpanna  and  Weetem  Railway  Company  et  al.     151 

28 
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8.  In  a  cMe  of  a  grade  diminataon,  in  ixmiputins  the  share  to  he  paid  by  the  city  and 
the  railroad  company  inv<rfved,  each  party  ia  entitled  to  interest  on  all  sams  paid  by  it 
from  the  time  of  payment  to  the  time  of  accounting;  and  in  case  of  delay  beyond  that 
necessarily  incident  to  the  payment  of  public  moneys,  the  party  in  whose  favor  a  balance 
eidsts  is  entitled  to  interest  on  the  balance  due  until  payment  is  actually  made.  PtUUon 
of  City  of  Yonkert  and  Tho  Now  York  Central  Railroad  Company,  joinod.    268 

4.  A  party  to  the  action  should  not  be  allowed  to  benefit  in  the  way  of  non-payment 
of  interest  when  an  accounting  is  delayed  by  reason  of  its  own  lack  of  diligence  in  dosing 
the  matter.    Id, 

6.  In  apportioning  the  cost  of  eliminating  grade  crossings,  the  railroad  conqiany,  while 
under  Federal  control,  is  entitled  to  its  regularly  filed  rate  for  transporting  dnders,  although 
it  might  upon  application  have  procured  the  consent  of  the  Interstate  Commerce  Com- 
miaaion  to  a  lower  rate.     Petition  of  Slate  Commieeion  of  Highwaye.    334 

6.  The  State  must  bear  its  share  of  the  war  tax  on  transportation  of  materials  for  the 
elimination  of  grade  crossings.    Id, 

7.  The  cost  of  repairs  to  locomotives  and  work  equipment  is  a  proper  charge  against 
the  work  of  eliminating  grade  crossings,  part  tA  which  is  to  be  i^nxirtioned  to  the  State.  Id, 

8.  Under  the  Railroad  Law  the  Commission,  in  apportioning  the  cost  of  the  work  of 
eliminating  grade  crossingB,  can  only  fix  the  interest  on  each  item  from  the  date  of  expendi- 
ture  until  the  date  of  accounting,  and  has  no  power  to  determine  whether  or  not  interest 
should  be  deducted  by  reascm  of  delay  in  the  work.    Id. 

9.  Ai^ication  for  discontinuance  of  grade  erossing  near  Marey  station.  New  Toik 
Central  railroad,  denied.     Petition  of  The  New  York  Central  RaOroad  Company.    378 

10.  On  the  petition  of  the  State  Commission  of  Highways  alleging  that  public  safety 
required  a  change  in  location  of  a  grade  crossing,  the  Highway  Commission  agreeing  to 
bear  the  expense  of  the  change  in  location  in  order  that  a  county  highway  might 
be  improved,  the  cost  of  the  work  and  expenses  inridental  thereto  should  be  borne  by 
the  State  Commission  of  Highways  and  not  hy  the  railroad  company.  Pelition  of  State 
Commieeioner  of  Highttayt.    438 

11.  The  town  board  of  a  town  within  which  an  alleged  dangerous  undergrade  crossing 
exists  may  petition  for  the  elimination  or  changing  of  such  crossing,  even  though  soeh 
crossing  is  situated  upon  a  state  highway  and  the  State  Commission  of  Highway*  refuses 
to  bring  such  petition  or  to  join  with  the  town  board  in  the  same.  Petitum  of  Town  of 
Cuba  et  ol.  Jot  chanoe  of  highway  under-croeeing.    645 

12.  The  Commission,  by  virtue  of  its  position  as  the  controlling  and  determining  factor 
in  all  matters  relating  to  a  change  of  grade  or  alteration  ci  existing  crossings,  has  full  power 
to  order  such  alteration  and  to  determine  and  apportion  the  cost  of  such  altomtion.    Id. 

bioofltea 

When  a  public  service  corporation  ignores  its  schedule  rate  and  charges  a  customer 
according  to  the  terms  of  a  private  contract,  the  amount  which  would  have  been  produced 
by  the  schedule  rate  should  be  charged  against  the  company  in  determining  its  true  income. 
Compiaint  of  Vittage  of  Waraaw  v.  Warsaw  Gae  and  Electric  Company.    381 

Israfance  on  livM  of  Ofikan. 

Premiums  paid  for  insurance  on  lives  of  oiBcers  for  the  benefit  of  the  corporation  are  not 
properly  chargeable  to  operating  expenses  as  against  the  public,  but  should  be  charged 
to  surplus  instead.  Complaint  of  I»aae  R.  Breen,  etc.,  v.  Northern  New  York  f'tHitiet, 
Inc.    664 
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Intefest,  Onule  Crosshic  BllmiiiatiiHi. 


1.  In  a  ease  of  a  grade  elimination,  in  computing  the  share  to  be  paid  by  the  city  and 
the  railroad  company  involved,  each  party  is  entitled  to  interest  on  all  sums  paid  by  it 
from  the  time  of  payment  to  the  time  of  accounting;  and  in  case  of  delay  beyond  that 
necessarily  incident  to  the  payment  of  public  moneys,  the  party  in  whose  favor  a  balance 
exists  is  entitled  to  interest  on  the  balance  due  until  payment  is  actually  made.  Petition 
of  CHw  of  Yonkert  and  Th€  New  York  CenttrU  Railroad  Company,  joined.    268 

2.  A  party  to  the  action  should  not  be  allowed  to  beneCt  in  the  way  of  non-payment 
of  interest  when  an  accounting  is  delayed  by  reason  of  its  own  lack  of  diligence  in  closing 
the  matter.    Id, 

3.  Under  the  Railroad  Law  the  Commission,  in  apportioning  the  cost  of  the  work  of 
eliminating  grade  crossings,  can  only  fix  the  interest  on  each  item  from  the  date  of  expen- 
diture until  the  date  of  aocountingt  and  has  no  power  to  determine  whether  or  not  interest 
should  be  deducted  by  reason  of  delay  in  the  work.  Petition  of  State  Commietion  of  High' 
ways,    334 

Intentite  ConuiMrce  CommlBsioii* 

The  authority  of  the  Intwstate  Commerce  Commission  does  not  extend  to  the  construc- 
tion or  abandonment  of  spur,  industrial,  team,  switching,  or  side  tracks,  located  or  to  be 
located  wholly  within  one  State,  and  the  State  has  jurisdiction  over  such  tracks.  Com- 
jiaitU  of  haU»ia  Chambeir  of  Commeree,  Inc.,  et  tU.  v.  Lehioh  VaUey  Railroad  Company 
St  ai.    66S 

iBverted  Btock  IUt«. 

1.  The  Commission  favors  the  introduction  of  the  sliding  scale  upward  rate,  which  is 
built  up  of  steps  in  such  manner  that  the  unit  price  increases  as  the  consumption  increases 
during  any  partieular  month.  The  Commission  recommends  that  in  the  use  of  such  a 
scale  the  initial  step  be  made  10,000  cubic  feet  per  month,  and  the  final  step  be  made 
considerably  greater  than  in  the  scales  now  in  general  use.  Matter  of  Investigation  of  the 
Methode  employed  in  supplying  natural  gae,  etc.    539 

3.  The  first  step  in  an  inverted  block,  or  sliding  scale  upward,  rate  for  natural  gas 
should  be  enough  to  cover  the  absolute  needs  of  domestic  consumers  during  months  of 
greatest  consumption,  in  this  case  10,000  cubic  feet  per  month.  Complaint  of  Alfred  C. 
Dane  et  al.  v.  Pennsylvania  Oas  Company.    815 

LeCid  Bzpenses* 

Legal  expenses  incurred  in  a  rate  case  should  not  be  considered  as  an  ordinary  annual 
expenditure  in  determining  the  amount  of  such  expenditures  in  a  rate  fixing  case.  Such 
expenditures  should  be  spread  over  a  period  of  years  in  arriving  at  a  result.  The  average 
expenditure  per  annum  for  a  reasonable  period  in  the  past  for  legal  expenses  should  be 
controlling.  Complaint  of  Harry  N.  Hoffman,  etc.,  v.  Elmira  Water,  Light  and  Railroad 
Company.    283 

LiabiHtFf  Repain  Bridge  Crotsiiig. 

1.  A  railroad  corporation  which  has  constructed  and  maintained  a  bridge  over  its  right 
of  way  should  not  bear  the  whole  cost  of  altering  and  strengthening  the  structure  when 
changed  conditions  of  highway  traffic  make  the  original  structure  unsafe.  Petition  of 
The  New  York  Central  Railroad  Company.    500 

2.  Where  a  highway  within  the  boundaries  of  a  municipality  has  been  improved  by 
state  funds  and  subsequently  turned  over  to  the  municipality  as  a  part  of  its  street  system, 
the  cost  of  altering  and  strengthening  a  bridge  on  such  highway  over  the  right  of  way 
of  a  railroad  company  should  be  borne  as  provided  by  section  94  of  the  Railroad  I^aw.    Id. 
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3.  Where  increaaed  traffic  and  weicbt  of  Tehidee  ha.T€  made  an  esiating  bridce  over  a 
railroad  unsafe,  even  thotich  such  bridge  had  been  constnioted  and  maintained  at  the 
expense  of  the  railroad  company,  the  coat  of  alteration!  and  atrencthonint  ia  aaacMable 
under  urrtion  91  of  the  Railroad  Law.  Petition  «/  The  New  York  Centrei  RaHromd  Cowf 
pofiy.    020 

Mail  Cranea,  Bailroada. 

1.  In  attempting  to  eliminate  aa  f ar  as  possible  the  danger  arising  from  the  present 
method  in  use  on  railroads  in  this  State  of  taking  mail  bags  from  mafl  cranes,  an  investiga- 
tion was  made  and  several  changes  proposed:  they  are  here  described  and  considered  and 
found  not  practical.    Complaint  ef  Tkomae  E.  Ryan,  sic,  maSL  cnnee.    731 

2.  An  order  entered  directing  the  clearance  between  the  center  line  of  the  pouch  and 
the  center  line  of  the  adjacent  track  to  be  not  leas  than  6  feet  and  6  inches.    Id. 


The  granting  or  withholding  of  a  license  to  operate  an  auto  bus  line  by  a  village  board 
is  a  matter  involving  the  exercise  of  judgment  and  discretion.  The  writ  of  mandamus 
can  not  be  invoked  to  compel  such  board  to  exercise  its  judgment  and  discretion  in  favor 
of  a  particular  appUcant.     Petition  ef  Brneet  C.  Htiilbard,    516 

MiBimtim  Monti^T  Chaifo. 

1.  A  proposed  rate  for  electricity  of  20  cents  per  kilowatt  hour,  with  a  minimum  monthlsr 
charge  of  $1.60.  in  a  small  municipality  with  a  very  restricted  demand,  held  not  unreason- 
able.    Comjilaint  of  Weet  Winfidd  v.  ChaiUe  O.  Senif.    74. 

2.  Increase  in  rates  for  gas  in  Utio*  district,  with  minimum  monthly  charge,  amtroved. 
In  ihe  Matter  of  Ratee,  Utica  Qae  and  Electric  Company.     109 

3.  Minimum  monthly  charge  for  gas  in  Babylon  approved.  Complamf  of  ViOage  ef 
Babylon  v.  Long  leland  lAghting  Company.    231 

4.  Increase  in  rates  for  natural  gas  in  Elmira,  with  minimum  monthly  charge, 
approved.  Complaint  of  Harry  N.  Hoffman^  etc.,  v.  Elmira  Water,  lAght  and^  RaStroai 
Company.    233 

5.  A  minimum  charge  and  a  service  ohaige  should  not  be  allowed  on  the  same  schedule: 
a  service  charge  allowed.     Petition  of  FvUon  Fuel  and  Light  Company.    314 

6.  Increase  in  rates  for  gas  in  Utica,  with  minimum  monthly  charge,  antroved.  Com- 
plaint  of  Reeidente  of  Utica  v.  Utica  Qae  and  Electric  Company.    419 

7.  Under  a  minimum  charge  the  consumer  pays  for  a  certain  amount  of  electric  cuzrent 
whether  he  uses  it  or  not;  under  a  service  charge  he  pays  a  flat  amount  each  month  and  a 
fixed  rate  per  kw.h.  for  the  exact  amount  of  deetric  current  used.  Complaint  ef  Town 
of  Canton  v.  St.  Lavnrenee  Tranemieeion  Company.    440 

8.  A  service  charge  is  fairer  than  a  minimum  charge.  Petition  of  Sea  Cliff  and  Olm 
Cove  Gae  Company.     592 

9.  The  principle  of  the  service  charge,  the  method  .of  adjusting  it,  and  its  merits  as 
compared  with  a  minimum  charge,  diHcuwsed.  Petiiion  of  Rocheeter  Oae  and  Eleetrie 
Corporation.    624 

Mixed  Gas. 

Where  it  appears  that  a  public  utility  company  which  sells  and  distributes  natural  gas 
in  the  State  of  New  York  experiences  a  shortage  in  its  supply  at  peak-load  periods  so 
that  its  service  has  become  dangerous  and  inadequate,  the  remedy  of  requiring  the  com- 
pany to  augment  its  supply  by  erecting  a  plant  for  the  manufacture  of  ooal  gaa  or  water 
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sas  to  be  mixed  with  ita  own  product  is  not  considered  wise  under  ezistinc  economic  oon- 
ditionB  in  oo«I  gaa  and  water  gaa  industries,  and  in  view  of  the  doubt  whether  caintal 
could  be  raised  for  such  a  purpose  at  this  time.  Matter  of  Inpeatiffotion  of  the  Methode 
omployod  in  eupplifing  natural  (foi.    530 

Non-Agency  Stations. 

1.  In  sparsely  settled  localities  and  at  non-asency  stations  the  Commission  should 
order  proper  regulations  for  the  safe  delivery  of  freight  to  consignees.  Complaint  of  The 
Inlet  Supjdy  Company  v.  Raquette  Lake  RaUioay  Company,    79 

One-nan  Can. 

1.  The  operation  of  one-man  ears  permitted  in  the  city  of  Oswego  under  certain  specified 
conditions.     Complaint  of  Empire  State  Railroad  Corporation.     85 

2.  Where  a  traction  company  makes  application  for  permission  to  operate  cars  with 
one  man,  and  such  cars  pass  over  a  railroad  at  grade  where  no  flagman  is  provided,  safety 
of  operation  is  the  controlling  factor  in  the  case,  and  such  permission  will  be  denied  until 
the  methods  of  operation  and  the  appliances  provided  by  the  company  are  sufficient,  in 
the  judgment  of  the  Commission,  to  assure  reasonaUe  safety.  Petition  of  HomM  Traction 
Company.    220 

Opefating  Bzpensos. 

While  to  a  large  extent  the  policy  of  the  corporation  as  to  whether  or  not  salaries  shall 
be  liberal  or  otherwise,  and  the  proportion  of  earnings  which  shall  be  devoted  to  various 
departments  of  the  business,  must  be  left  to  the  judgment  of  its  directors,  which  judgment 
may  not  be  supplanted  by  that  of  the  Commission,  the  Comnusrion  found  in  this  case 
that  the  commercial,  general,  and  miscdlaneous  expenses  were  excessive  as  compared 
with  other  like  utilities  in  the  same  general  territory,  and  took  such  excess  into  account 
in  determining  the  reasonable  operating  expenses.  Complaint  of  laaae  R.  Breen,  etc.,  v. 
Notthem  New  York  UtUitiee,  Inc.     664 

Overhead  Costs. 

In  the  absence  of  proof  of  actual  costs,  an  allowance  equal  to  12  per  cent  of  the  actual 
physical  costs  was  made.     Petition  of  Kingston  Contalidaled  Railroad  Company.    837 

PoHcs  Powers  of  the  State. 

Under  its  police  powers  the  State  may  legislate  in  favor  of  the  health,  morals,  safety, 
and  convenience  of  its  inhabitants.  Such  laws  have  thdr  source  in  the  powers  which  the 
States  reserved  and  never  surrendered  to  Congress  and  are  not  within  the  meaning  of  the 
Constitution;  and  considered  in  their  own  nature  are  not  regulations  of  interstate  com- 
merce simply  because  for  a  limited  time  or  to  a  limited  extent  they  cover  the  field  occupied 
by  those  engaged  in  such  commerce;  and  they  are  to  be  regarded  as  valid  until  superseded 
by  some  act  of  Congress  passed  in  pursuance  of  the  power  granted  to  it  by  the  Constitution. 
Complaint  of  Baiavia  Chamber  of  Commerce,  Inc.,  et  al.  v.  Lehigh  Valley  Railroad  Company 
St  ol.    558 

Pooghkeepais  Bridge. 

The  Federal  authorities  have  control  over  a  change  of  plans  which  affects  the  bridge 
crossing  the  Hudson  river  at  Poughkeepsie.  The  Commission  can  not  legally  compel 
the  owner  of  such  bridge  to  provide  for  the  safe  passage  of  pedestrians.  Complaint  of 
/.  F.  Sheahan  v.  Central  New  England  Railway  Company  et  al.    478 
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Pomra  of  A  U(|litiii(  CocponilioBa 

1.  The  grant  of  power  by  the  State  to  occupy  streets  and  hicfawajrs  and  the  consent 
of  the  municipal  authorities  to  do  likewise  are  not  limitations  upon  the  powers  of  a  lighting 
corporation  organised  under  the  TransportsUon  Corporations  Law,  but  are  in  the  nature 
of  extensions  of  such  corporate  power  and  oi  the  corporation's  facilities  to  do  lighting, 
both  public  and  private.  Complaint  of  Fvr$i  Mortgage  and  Real  Etiaie  Comptmtf  ef  New 
York  City  t.  WedehetUr  LighHng  Campanw.    768 

2.  The.requirement  of  the  statute  that  such  corporation  shall  furnish  light  to  the  owner 
or  occupant  of  any  building  (M*  premises  within  one  hundred  feet  of  any  main  oi  the  com- 
pany d  oes  not  recognise  nor  imply  that  such  main  shall  be  in  a  public  street  or  place,    id. 

Powon  of  Local  AothoriliM. 

The  local  authorities  of  the  Town  of  Dunkirk,  in  granting  a  consent  or  franchise  to  a 
lighting  corporation  to  erect  and  maintain  wires  and  poles  for  conducting  and  distributing 
electricity  over  and  under  the  streets  and  public  places  of  the  town,  imposed  conditions 
which  forbade  the  lighting  company  from  furnishing  current  to  consumers  whose  require- 
ments tor  power  are  less  than  75  kw.;  required  the  oompany  to  furnish  current  to  con- 
sumers requiring  76  kw.  or  more  providing  the  oompany  will  receive  a  TMSonable  return 
upon  the  necessary  investment;  and  prohibited  the  oompany  from  furnishing  current  to 
others  for  redistribution  except  to  the  Board  of  Water  Commissioners  €ti  the  City  of  Dun- 
kirk: held  that  such  conditions  are  unreasonable  and  therefore  not  within  the  power  of 
the  local  authwities  to  impose.     PHiiion  of  Niagara  and  Erie  Power  Company.    325 

Powon  of  the  Commisaion. 

1.  The  Commission  is  without  power  to  wy  the  terms  of  a  declaration  of  abandonment 
Petition  of  Orange  County  Traction  Company.    16 

2.  The  Commisnon  has  power  to  order  proper  regulations  enforced  for  the  safe  delivery 
of  freight  to  consignees  in  sparsely  settled  localities  and  at  non-agency  stations.  Com- 
plaint  of  The  Inlet  Supply  Company  v.  Ra^uette  Lake  RaUway  Company.    79 

3.  An  attempt  on  the  part  of  a  state  commission  to  exercise  its  powers  of  regulation 
in  such  an  arbitrary  and  unreasonable  manner  as  to  prevent  a  street  railway  compcuiy 
from  obtaining  a  fair  return  upon  its  property  used  in  the  public  service,  is  repugnant  to 
due  process  of  law  and  void  under  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States.  In  tKe  Matter  of  Equipment  and  Sereiee  Pumiehed  hy  New  York  Stale 
RaQwaye,  etc.     178 

4.  Under  the  Railroad  Law  the  Commission,  in  apportioning  the  cost  of  the  work  of 
eliminating  grade  crossings,  can  only  fix  the  interest  on  each  item  from  the  date  of  expendi- 
ture until  the  date  of  accounting,  and  has  no  power  to  determine  whether  or  not  interest 
should  bo  deducted  by  reason  oi  delay  in  the  work.  Petition  of  State  Commieeion  of  Higk- 
wave.    334 

6.  A  provision  in  a  franchise  granted  by  a  munidpality  to  construct  an  interurfoan 
electric  railroad  on  the  streets  of  the  municipality,  purporting  to  restrict  the  rate  of  fare 
to  be  charged  between  that  municipality  and  points  outside  thereof,  does  not  preclude 
the  Commission  in  a  proper  case  from  fixing  a  higher  rate.  Petition  of  Hudeon  Valley 
Railway  Company.    341. 

6.  Where  an  electric  light  company  has  made  a  eontraot  with  a  municipality  to  furnish 
street  lighting,  the  Commission  is  without  power  to  fix  the  rate;  the  contract  between  the 
pwtitt  is  binding.  Complaint  of  VUlage  of  Horeekeade  v.  Elmwo  Water,  Ligkt  and  RaHread 
Company.    870 

7.  A  iffovision  in  a  franchise  granted  June  26,  1013,  to  a  street  railroad  company,  requir- 
ing it  to  interchange  free  transfers  with  another  street  surface  railroad  oompany.  does  not 
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deprive  the  CommiaBion  of  juriediction  to  do  away  with  such  transfers  as  part  of  a  plan  to 
secure  to  the  latter  company  additional  revenue  necessary  to  yield  a  fair  return  on  its 
investment.     Pdiiion  o/  New  York  and  Stamford  RaHteay  Company.     389 

8.  The  Commission  has  authority  to  require  a  street  railroad  company  to  remove  its  tracks 
from  one  part  of  a  street  to  another  when  necessary  to  promote  the  security  or  convenience 
of  the  public.     Complaint  of  Tovm  of  Whitutown  v.  New  York  State  RaHwaya  et  al.    432 

9.  When  an  electric  transmission  company  has  bound  itself  by  contract  with  a  munici- 
pality for  street  lighting,  the  Commission  can  not  alter  the  terms  of  the  contract;  if  such 
contract  results  in  a  loss  to  the  company,  individual  consumers  should  not  be  asked  to  pay 
higher  rates  to  offset  the  loss.  Compiaint  of  Town  of  Canton  v.  St.  Lawrence  Trafwrntmon 
Company.    449 

10.  The  Commission  can  not  legally  compd  the  owner  of  the  bridge  croesing  the  Hudson 
river  at  Poughkeepeie  to  provide  for  the  safe  passage  of  pedestrians.  Compiaint  of  J.  F. 
Sheahan  v.  Central  New  England  Railway  Company  et  al.    478 

11.  Where  an  incorporated  village  has  brought  itself  within  the  provisions  of  the  Trans- 
portation Corporations  Law  relating  to  auto  buses  and  has  granted  a  license  for  operation 
to  a  certain  applicant  and  refused  others,  the  Conunission,  upon  the  hearing  for  a  certifi- 
cate of  convenience  and  necessity  by  such  licensee,  can  not  admit  evidence  of  the  necessity 
of  bus  lines  proposed  to  be  operated  by  applicants  rejected  by  the  village  board;  it  can  only 
pass  upon  the  convenience  and  necessity  of  the  line  proposed  to  be  operated  by  the  appli- 
cant before  it.     Petition  of  Emeet  C.  Hubbard.    616 

12.  The  Commission  has  jurisdiction  over  and  can  compel  a  railroad  company  to  elevate 
a  bridge  constructed  by  it  over  a  navigable  stream  to  a  height  sufficient  not  to  interfere 
with  navigation.  ComplaiTU  of  Residente  of  Fort  Edward,  etc.,  v.  Tke  Delaware  and  Hud' 
eon  Company  et  al,    520 

13.  The  Commission  can  not  lawfully  disapprove  rates  specified  in  a  tariff  duly  filed  by 
a  telephone  corporation  on  the  ground  that  the  company  had  previously  agreed  with  the 
municipality  affected  not  to  apply  to  the  Commission  for  leave  to  increase  rates  within  a 
period  which  has  not  yet  expired.  Complaint  of  Samud  A.  Carlson,  etc.,  v.  JameeUnm  Tde- 
phone  Corporation,    560 

14.  When  three  main  traveled  routes  exist  between  two  points,  all  practically  the  same 
distance  and  all  occupied  by  different  auto  bus  lines  charging  the  same  fare,  the  Commission 
can  not  attempt  to  confine  through  travel  to  any  one  particular  route.  Petition  of  Fred 
I.  DaHey.    679 

16.  The  Commission  may  fix  a  maximum  rate  to  be  charged  for  commercial  lighting 
above  the  rate  limited  by  a  local  franchise.  Petition  of  Sea  Cliff  and  Olen  Cove  Oae 
Company.     692 

16.  A  petition  that  the  Commiajion  assume  jurisdiction  over  and  regulate  the  rates 
charged  by  the  National  District  Telegraph  Company  for  night  watch  and  fire  alarm 
service,  burglar  alarm  servioe,  automatic  fire  alarm  and  sprinkler  supervisory  system 
service,  dismissed  for  want  of  jurisdiction.  Complaint  of  Stewart  Browne  v.  NeUiowd 
Dietrict  Tdegraph  Company.    608 

17.  The  Commission,  by  virtue  of  its  position  as  the  controlling  and  determining  factor 
in  all  matters  relating  to  a  change  of  grade  or  alteration  of  existing  crossings,  has  full 
power  to  order  such  alteration  and  to  determine  and  apportion  the  cost  of  such  alteration. 
Petition  of  Town  of  Cuba  el  al,  for  ehange  of  highway  tmder-aroeting.    645 

18.  The  Commission  has  power  over  auto  bus  lines  as  common  carriers  to  regulate  their 
timetableB  and  rates  of  fares,  and  if  after  regulation  they  are  not  maintained  as  (mlered 
the  Commission  may  revoke  its  certificate  allowing  such  operation.  Petition  of  Arthur 
J.  Houee.    660 


873  Indsx 


19.  The  CommiMion  eftn  limit  the  time  for  whioh  certifieatM  of  paMie  oon^rwuenM  And 
necessity  are  issued  to  ooArdinnte  with  the  terminntion  of  locnl  eoneents.    Id. 

20.  The  Commission  has  power,  even  though  an  eleotrieal  company  has  obtained  a  fran- 
chise and  is  operating  in  a  town,  to  grant  an  applioation  for  the  oonstnietian  and  operation 
of  an  electric  plant  by  another  company,  but  it  must  be  shown  that  suoh  eonatmetaon  and 
operation  are  necessary  or  convenient  for  the  publie  service.  PttUitm  c/  St.  Lawnnet 
Trantmiuion  Comjiany.    684 

21.  The  price  fixed  in  a  long  term  contract  by  which  an  eleetrieal  corporation  agrees  to 
Bupply  "  dectrical  energy  '*  to  a  railway  corporation,  both  of  whidi  eorporationa  are  sub- 
ject to  the  jurisdiction  of  the  Conunission,  may  be  revised  by  the  Commission  if  found  to 
be  unjustly  discriminatory.     PetiHon  of  Bufftdo  Omteral  EUdtrie  Company.    700 

22.  Under  section  65  of  the  Public  Service  Commissions  Law.  the  power  of  the  Commis- 
sion to  order  reasonable  extensions  oi  mains  of  lighting  eorporations  is  not  limited  to 
extensions  in  public  streets.  Compiaini  of  Fint  Mortgage  and  Real  BdaU  Company  ei 
New  York  City  v.  Weetdtestor  Lighting  Company.    768 

Preasure,  Natural  Gaa. 

1.  When  a  public  utility  company  maintains  a  qrstem  of  mains  and  pipes  for  the  dla- 
tribution  of  natural  gas  which  was  originally  installed  for  a  pressure  oi  from  four  to  five 
ounces,  the  distribution  cl  gas  throui^  such  system  at  an  actual  pressure  ranging  an  low 
as  two-tenths  of  an  ounce,  repeated  on  many  days  throughout  the  Winter,  is  unsafe,  inade- 
quate, unjust,  and  unreasonable.  Matter  c/  Inteeligation  of  the  Melhode  emiJoyed  m  m^ 
plying  natural  gae,  etc.     539 

2.  Gas  supplied  at  the  low  pressures  mentioned  in  an  installation  eiiutpped  for  a  four  to 
five  ounces  pressure,  is  bmned  at  great  loss  to  the  consumer,  who  thus  pays  for  the  fault 
of  the  supplying  company.    Id. 

3.  Where  a  natural  gas  distributing  ssrstem  together  with  the  connected  service  i^pei 
and  house  connections  have  been  installed  for  a  four  ounce  pressure,  the  Commission  is  of 
opinion  that  it  is  unsafe  to  attempt  to  lower  the  standard  of  pressure  to  two  ounces  except 
after  a  preliminary  survey  of  the  entire  ssrstem,  including  service  pipes  and  house  connections 
and  piping  and  such  alterations  therein  as  may  be  found  necessary  to  accommodate  the 
lower  pressure.    Id. 

Prohibition,  Natural  Gas. 

1.  Where  the  suM>ly  of  natural  gas  of  a  public  utility  company  is  insufl&cient  to  meet  the 
demands  of  domestic.consumers,  industrial  uses  in  excess  of  40,000  cubic  feet  per  month 
to  any  consumer  are  ordered  discontinued  during  the  months  of  December,  January.  Feb- 
ruary, and  March.  Matter  of  Inveatigation  of  the  Methods  employed  in  supplying  nataral 
gaa,  etc.    539 

2.  Gas  engines  of  large  sise,  boMters,  fans  and  blowws,  directed  discontinued.    Id, 

3.  The  period  of  prohibition  of  such  use  in  furnaces  originally  oonstructed  for  other  fuels 
enlarged  so  as  to  extend  from  November  1st  to  April  15th.     Id. 

Public  Service  ComDisaions  Law. 

Section  2:  Telephone  and  telegraph  corporations  defined.  Complaint  of  Stmoarl  Browne 
V.  National  Dielrict  Tdegraph  Company.    608 

Sections  26,  49:  Service,  practices,  etc.  Complainl  of  The  Inlet  Supply  Company  v. 
Raquette  Lake  RaUway  Company.    79 
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Section  35:  Regulfttiona,  etc.  Cimplaint  of  Batatia  Clamber  of  Commerce,  Inc.,  ef  oZ.  t. 
L^ioh  VaBey  Railroad  Company  et  ail.     658 

Section  40:  Regulations,  prectices,  etc.  Ccmptatnt  of  Empire  State  JlaHroad  Corpora" 
iion.    85 

Section  49:    Fares,  etc.     Petition  of  New  York  and  Stamford  RaHmxy  Company.    389 

Section  49:  Rates,  fares,  etc.  Petition  of  The  New  York  Centnd  RaUrcad  Company  et  al. 
in  reepect  to  propoeed  higher  pauenger  faree.    4€7 

Section  49:  Common  carriers,  etc.     Petition  of  Arthur  J .  Houae.    066 

Section  49:  Fares,  etc.  Petition  of  Southern  New  York  Power  and  Railway  Corpont- 
tion.    702 

Sections  50,  57:  Jurisdiction,  etc.  Complaint  of  Reaidenta  of  Fort  Edward,  etc.,  v.  The 
Delaware  and  Hudaon  Company  et  al.    620 

Section  51:  Regulations,  etc.  Complaint  of  Re»ident$  of  OgdeM^fwrg,  etc,  v.  The  New 
York  Central  Railroad  Company.    687 

Section  51 :  Changes  train*,  etc.  Complotnt  of  Reaidenta  of  North  Creek  et  al.  v.  Tha 
Delaware  and  Hudaon  Company.    0^ 

Section  66:  Service,  etc.  Complaint  of  Fir  at  Mortgage  and  Rtal  Eatate  Company  of  New 
York  City  t.  Weatchaater  Lighting  Company.    768 

Section  66:  Regulations,  etc.  Complaint  of  Horatio  Q.  Glen  y.  Mohawk  Ediaon  Company, 
Inc.    119 

Seotion  68:    Franchise,  etc.     Petition  of  St.  Lawrenea  Tranamiaaion  Company.    684 

Section  72:  Rates,  etc.  Complaint  of  George  W.  Whitehead,  etc.,  v.  Niagara  FalU 
Gaa  and  Elactrie  Light  Company.     136 

Section  72:  Reasonable  return,  etc.  Petition  of  Sea  Cliff  and  Glen  Cove  Gaa  Conh- 
pony.    592 

Section  72:  Reasonable  return.     Petition  of  Rocheater  Gaa  and  Electric  Corporation,    624 

Section  92:  Rates,  etc.  Complaint  of  Samud  A.  Carbon,  etc.,  r.  Jamsatown  Talaphona 
corporation,    ooo. 

Sailcoftd  Bridge,  Alteratioii. 

The  Commisaon  has  jurisdiction  over  and  can  compel  a  railroad  company  to  elevate  a 
bridge  oonetnicted  by  it  over  a  navigable  stream  to  a  height  sufficient  not  to  interfere  with 
navigation.  Complaint  of  Reaidenta  of  Fort  Edward,  etc.,  v.  The  Delaware  and  Hudaon 
Company  et  ai.    520 

Railroad  Croming. 

Conditions  at  St.  Johnsville  overhead  railroad  crossing  considered,  and  applicati«»  for 
an  ordtf  directing  changes  in  stoucture  denied.  Pttiiicn  of  The  Niw  York  Central  Rail- 
road Company.     133 

Railroad  Uw. 

Section  21:  Construction,  etc.  Complaint  of  ReaidenU  of  Fort  Edward,  etc.,  v.  The  Dela- 
ware and  Hudaon  Company  et  al.    520 

Section  54-a:  Full  Crew  Law.  Complotnt  of  Martin  Degnan,  etc.,  v.  United  Statea 
Railroad  Adminietration,  Delaware  and  Hudaon  Railroad.    68 
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Section  57:  Rates  of  fare.     Paithn  of  Ths  New  York  Central  Railroai  Company  ef  al. 
in  respect  to  proposed  higher  pausiger  faret.    467 

Section  57:   Fiaree.  etc.     Petilion  of  Southern  New   York  Power  and  Railway  Corpora- 
tion.   702 

Section  91:  Alteration  of  grade  erominc.     Petition  of  the  State  Commiaeioner  of  Hiok- 
wave.    438 

Section  91:  Repairs  to  exieting  strueturee.    Section  94:  DiTieion  of  coot.     Petition  of 
The  New  York  Central  Railroad  Company.    509 

Section  91:  Repairs  to  existing  stnictureB.   Sections  93  and  94:  Division  of  cost.    Petition, 
of  The  New  York  Central  Railroad  Company.    529 

Section  91:  Grade  crossings.      Petition  ctf  Town  of  Cute  et  al.  for  change  of  hightea^ 
under -croasing.     045 

Section  184:  Abandonment,  etc.     Petition  of  The  Cha^daug^a  Traction  Company.     1Q7 

Railroads,  Operatkm. 

Railroads  can  be  lawfully  operated  only  by  railroad  companies.  Joint  PiMion  of  Great 
Soxtth  Bay  Ferry  Company  cmd  JtUiue  Bindrim,    302 

Rates,  Electricity  and  Gas. 

1.  Conditions  in  Owego  diaeuased,  and  increase  in  rates  for  gas  authorised.  Petition  oS 
Owego  Gat  Light  Company.     13 

2.  Increase  in  rates  for  dectricity,  Sand  Lake  and  North  Greenbush,  approved.  Coat- 
pbtifU  of  Sand  Lake  Board  of  Trade  et  al.  v.  WynantekSH  Hydro-Electric  Company.     23 

3.  Certain  "  overheads  "  are  not  included  in  the  cost  of  definite  units  of  tangible  property . 
and  as  overhead  cost  of  r^laoement  is  usually  absorbed  in  general  expense  accounts  of 
current  operation  there  is  practically  no  realised  depreciation  in  these  items,  and  there 
should  not  be  any  annual  charge  in  operating  expenses  to  meet  the  claimed  annual  depre 
ciation  thereon.  Complaini  of  Harry  N.  Hoffman^  etc,  v.  Elmira  Water,  Light  and  Rail- 
road Company.    45 

4.  When  a  company  in  the  past  has  not  had  a  fair  return,  including  an  annual  deprecia- 
tion charge,  and  its  plant  is  in  first-class  condition  and  operating  at  full  efficiency,  the 
theoretical  accrued  depreciation  need  not  necessarily  be  deducted  from  the  present  fixed 
capital  account,  provided  that  when  items  of  property  are  renewed  or  replaced  the  same 
be  charged  against  the  renewal  and  replacement  fund  in  the  proportion  that  fund  bears 
to  the  total  theoretical  accrued  depreciation  at  the  tame  of  replacement,  and  the  balance 
be  then  charged  against  surplus  otherwise  applicable  to  dividends.    Id. 

5.  A  proposed  rate  for  electricity  of  20  cents  per  kilowatt  hour,  with  a  minimum  monthly 
charge  of  SI. 50,  in  a  small  municipality  with  a  vory  restricted  demand,  held  not  unreason- 
able.    Complaint  of  Wett  Winfidd  v.  CharUe  G.  Senif.    74 

6.  Where  a  lighting  company  furnishing  manufactured  gas,  although  suffering  from 
insufficient  patronage,  is  not  in  a  position  to  extend  its  business  or  even  to  supply  the  full 
demands  of  its  connected  consumers  but  ia  relying  instead  upon  a  x>oIicy  of  restricted 
output  in  order  to  deliver  its  product  at  a  reasonably  safe  pressure,  the  inadequacy  of 
service  thus  manifested  will  be  taken  into  consideration  in  fixing  a  price  for  its  product. 
Complaint  of  George  W.  Whitehead,  etc.,  v.  Niagara  Falle  Gas  cmd  Electric  Light  Company.  138 

7:  Application  for  increase  in  rates  for  gas  In  Niajara  Falls  not  allowed.     Id. 

8.  Increase  in  rates  for  gas  in  Utica  district  approved.  In  the  Matter  of  Ratee,  Utica 
Gas  and  Electric  Company.     169 
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9.  Increase  in  rates  for  gas  in  Babylon  am>roved.  ComiiiairU  of  VtUage  of  Babifion  v. 
Long  latand  Lighting  Company.    231 

10.  Basic  rata  for  gas  in  city  of  Fulton  and  towrn  of  Oranby  increased  to  $2.50  per  thou- 
sand cubic  feet,  with  discount  of  10  cents  per  thousand  cubic  feet  for  prompt  payment. 
Petition  of  FvUon  Fud  and  Light  Company.    314 

11.  Where  an  electric  light  company  has  made  a  contract  with  a  municipal]^  to  furnish 
street  lighting,  the  electric  li^t  company  has  no  power  to  increase  the  rate  fixed  in  the 
contract  by  filing  a  tariff.  Complaint  of  ViUago  of  Horaehoad$  *.  £Imtra  WeJ/tTt  Light  and 
RaHroad  Company.    370 

12.  In  such  a  case,  the  Commissicm  has  no  jurisdiction  to  fix  the  rate;  the  contract 
between  the  parties  is  binding.    Id. 

13.  An  dectric  light  company  should  not  make  a  difference  in  price  for  its  product 
based  solely  upon  the  use  to  which  that  product  is  put  by  the  customer.  Complaint  of 
Vittano  of  Warwttw  v.  Wanaw  Oat  and  Etecbrie  Company.    381 

14.  When  a  public  service  corporation  ignores  its  schedule  rate  and  charges  a  customer 
according  to  the  terms  of  a  private  contract,  the  amount  which  would  have  been  produced 
by  the  schedule  rate  should  be  charged  against  the  conq>any  in  determining  its  true 
income.    Id. 

15.  Increased  eoet  of  production  because  of  increase  in  cost  of  gas  oil  and  coal  examined 
and  held  to  justify  increase  of  rate.  Complaint  of  Rendentt  of  Utica  v.  Utiea  Oat  and 
EUetne  Company.     419 

16.  The  Comnussion  will  not  take  upon  itself  the  burden  of  saying  from  which  of  several 
competitors  a  company  should  have  purchased  its  supplies,  always  providing  the  contract 
entered  into  is  not  unreasonable  in  its  terms  nor  in  price  materially  different  from  the 
prevailing  market  price  of  the  supplies  at  the  tune  of  ptirchase.    Id. 

17.  When  an  electric  transmission  company  has  bound  itself  by  contract  with  a  munici- 
pality for  street  lighting,  the  Commission  can  not  alter  the  terms  of  the  contract:  if  such 
contract  results  in  a  loss  to  the  company,  individual  consumers  should  not  be  asked  to  pay 
higher  rates  to  offset  the  loss.  Complajnt  of  Town  of  Canton  v.  St.  iMwrenee  Transmis- 
»ion  Company.    449 

18.  A  service  charge  of  90  cents  a  month  is  more  fair  and  reasonable,  both  to  the  com- 
pany and  the  consumer,  than  a  minimum  charge  of  $2.50  per  month.     Id. 

19.  The  Commission  may  fix  a  m^Timnm  rate  to  be  charged  for  commercial  lighting 
above  the  rate  limited  by  a  local  franchise.  PetUioti  of  Sea  Cliff  and  Glen  Cote  Gae  Com" 
party.     592 

20.  A  company  giving  a  wholly  inadequate  service  should  not  be  granted  an  increase 
in  rates  until  such  service  is  improved.  Under  the  circumstances  of  this  case,  8  per  cent 
was  held  sufficient  for  a  return  on  capital,  including  allowance  for  surplus  and  contin- 
gencies.   Id. 

21.  A  service  charge  is  fairer  and  to  be  preferred  to  a  minimum  charge.    Id. 

22.  A  rate  for  gas,  with  a  fixed  base  and  varying  automatically  therefrom  with  the  prices 
of  coal  and  oil,  is  not  a  proper  rate  as  applied  to  general  consumers.  Petition  of  Roeheeter 
Got  and  EUetrie  Corporation.    624 

23.  A  service  charge,  whereby  such  expenses  as  are  proportioned  to  the  number  of  con- 
sumers and  not  to  the  amount  of  consumption  are  met  by  a  uniform  charge  to  each  con- 
sumer, is  just  and  equitable.    Id. 

24.  The  principle  ot  the  service  charge,  th3  method  of  adjusting  it,  and  its  merits,  as 
compared  with  a  minimum  charge,  discussed.    Id. 
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25.  The  operations  of  the  Rochester  Gas  and  Electrio  Corporation  considered,  and  a 
service  charge  of  40  cents  per  month  for  each  consumer  authorised,  with  a  maximum 
commodity  rate  of  S1.90  per  thousand  cubic  feet  of  gas  consumed.    Id. 

26.  Where  a  fund  is  accrued  from  anniaal  charges  to  operating  expense  to  cover  theoreti* 
cal  depreciation  of  plant  and  equipment  and  other  amortisation  of  capital,  the  moneys 
in  such  fund  not  being  set  aside  in  a  sinking  fund  but  put  to  use  in  the  immediate  corporate 
purposes  ci  the  oorpOTation,  the  balance  in  such  account  will  be  deducted  from  the  fixed 
ei^Htal  in  arriving  at  a  determination  of  the  amount  upon  which  the  return  should  be  cal- 
culated.    Comfiaint  of  Itaac  R,  Brten^  «(c.,  v.  Northern  New  York  VtUitiet,  Inc,    664 

27.  Where  evidence  of  actual  investment  is  dear  and  satisfactory  it  will  be  adopted 
as  a  rate  base,  giving  to  evidenoe  of  reproduction  cost  only  the  weight  of  confirming  the 
oorreotnees  of  the  clear  evidence  of  actual  cost.    Id. 

28.  Premiums  paid  for  insurance  on  lives  of  officers  for  the  benefit  of  the  corporation 
are  not  pn^Mrly  chaigeable  to  operating  expenses  as  against  the  public,  but  should  be 
charged  to  surplus  instead.    Id. 

29.  While  to  a  large  extent  the  poliey  of  the  oorporation  as  to  whether  or  not  salaries 
shall  be  liberal  or  otherwise,  and  the  proportion  of  earnings  which  shall  be  devoted  to 
various  departments  oS.  the  business,  must  be  left  to  the  judgment  of  its  directors,  whioh 
judgment  may  not  be  supplanted  by  that  of  the  Commission,  the  Commission  found  in 
this  case  that  the  commercial,  general,  and  miscellaneous  expenses  were  excessive  as  oon>- 
pared  with  other  like  utilities  4n  the  same  goieral  territory,  and  took  such  excess  into 
aocount  in  determining  the  reasonable  operating  expenses.    Id. 

30.  The  price  fixed  in  a  long  term  contract  by  which  an  electrical  oorporation  agreea 
to  sttmdy  "  deetrical  eneigy  "  to  a  railway  corporation,  both  of  which  c(»porations  are 
subject  to  the  jurisdiction  of  the  Commissicm,  may  be  revised  by  the  Commission  if  found 
to  be  unjustly  discriminatoiy.     Petition  oj  Bvffalo  Oonend  Electric  Companif.    709 

81.  Where  such  a  contract  provides  for  the  supply  of  **  electrical  energy  **  without 
qpecifying  the  source  or  method  of  production,  the  electrical  oorporation  is  at  liberty  to 
supidy  the  energy  from  any  source  it  sees  fit  and  the  purchaser  may  demand  the  supply 
of  any  available  eneigy  regardless  of  the  source  or  method  of  generation.    Id, 

82.  Rates  for  gas  in  the  dty  of  Niagara  Falls  increased.  Pstttim  of  Niagara  FaUe  Gas 
and  Eleetrie  Light  Comjnny.    845 

Rates,  Blectric  Railroads. 

1.  Increase  in  rates  for  the  carriage  of  newspapers  on  electric  railroad  cars  not  allowed . 
Matter  of  Jnveetigation  of  Rotheeter  and  Syracuee  RaOroad  Company ^  Inc.,  dkarget  for  trane" 
portaOon  of  newepaper:    682 

2.  A  proposed  increase  in  rates  for  carriage  of  articles  on  electric  oars  should  be  justi£cd 
by  evidenoe  offered  by  the  oorporation.    Id. 

Rates,  Milk,  Cream,  etc 

1.  An  increase  of  20  per  cent  in  rates  on  milk,  cream,  and  certain  similar  commodities 
was  asked  by  the  steam  railroad  carriers,  and  the  Comnussion  excepted  these  rates  from 
the  operation  of  the  short  notice  permission,  to  be  dealt  with  in  connection  with  passenger 
rates.  AppiieoUion  of  Steam  Railroad  Carriers  in  the  State  of  New  York  for  permieeion  to 
tncreoM  freight  ratcB  and  charge*  on  leet  than  ttatutory  notice.    460 

2.  An>lication  to  increase  rates  on  milk  and  cream  carried  on  passenger  trains,  and 
excess  baggage  rates,  denied.  Petition  of  The  New  York  Central  Railroad  Company  el  al. 
in  reepeet  to  proposed  higher  paeeenger  faree.     467 
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lUtes,  Natural  Gas. 


1.  Increase  in  rates  for  natural  gas  in  Ehnira  approved.  Comptainl  of  Harry  N.  Hoff' 
man,  eft;.,  y.  Ehnira  Water,  Light  and  Railroad  Company.     233 

2.  Various  contentions  as  to  allowances  for  prospective  expenditures  considered  and 
determined  in  fixing  rates  fw  natural  gas.    Id. 

3.  A  return  of  8  per  cent  held  to  be  reasonable  under  the  circumstances  ci  the  case 
decided.    Id. 

4.  Increase  in  rates  for  natural  gas  to  domestic  consumers  not  allowed.  Petition  of 
PavHion  Natural  Oaa  Company,    747 

5.  The  first  step  in  an  inverted  block  rate  for  natural  gas  should  be  sufficiently  large 
to  cover  the  absolute  needs  of  domestic  consumers  during  months  of  greatest  consumption. 
Complaint  of  WiUu  Z.  Georgia,  etc.,  d  ol.  v.  Produeere  Oae  Company.    757 

6.  Where,  in  addition  to  securing  an  adequate  return  upon  its  investment,  a  natural 
gas  company  has  accumulated  a  reserve  fund  to  make  good  the  depletion  of  its  fixed  capital 
due  to  consumption  in  operation,  it  is  not  entitled  to  a  return  upon  such  fund  in  addition 
to  a  return  on  the  capital  to  make  good  the  depletion  of  which  it  was  created.  Complaint 
of  Alfred  C.  Davie  et  al.  v.  Penneylvania  Oae  Company.    816 

7.  So  far  as  such  fund  is  invested  in  the  fixed  capital  of  the  company  it  should  be 
deducted  from  the  rate  base.    Id. 

8.  The  same  principle  applies  where  such  fund  once  assembled  is  diverted  from  the 
purpose  for  which  it  was  created  and  arbitrarily  added  to  corporate  surplus.    Id. 

9.  The  first  step  in  an  inverted  block,  or  sliding  scale  upward,  rate  for  natural  gas  should 
be  enough  to  cover  the  absolute  needs  of  domestic  consumers  during  months  of  greatest 
consumption,  in  this  case  10.000  cubic  feet  per  month.    Id. 

Rates,  Steam  Raiboads. 

1.  The  Interstate  Commerce  Commission  granted  to  all  steam  railroads  within  the 
Eastern  Group  authority  to  make  effective  on  short  notice  increases  in  freight  rates 
amounting  to  40  per  cent  of  existing  rates,  except  as  to  milk,  cream,  and  articles  hereto- 
fore taking  the  same  rates.  On  application  to  the  Commission  by  the  steam  railroads 
subject  to  its  jurisdiction  for  permission  to  file,  effective  on  short  notice,  similar  tariffs 
relating  to  intrastate  rates,  under  agreed  stipulation  the  Commission  granted  permission, 
and  i>ermitted  their  institution  subject  to  complaint,  investigation,  and  suspension  under 
the  law  and  the  stipulation.  Application  of  Steam  Railroad  Carriere  in  the  State  of  New 
York  for  permieeion  to  increaee  freight  ratee  and  dwrgee  on  leee  than  etatutory  notice.    460 

2.  An  increase  of  20  per  cent  in  rates  on  milk,  cream,  and  certain  similar  commodities 
was  asked.  The  Commission  excepted  the  rates  on  these  commodities  from  the  opera- 
tion  of  the  short  notice  permission,  to  be  dealt  with  in  connection  with  passenger 
rates.    Id. 

3.  Conditions  under  which  limestone  is  transported  from  quarries  of  the  Solvay  Process 
Company  at  Jamesville  to  the  plant  oi  the  company  at  Solvay  set  forth,  including  rates 
for  such  transportation  prevailing  before  the  period  of  Federal  control  of  railroads,  under 
Federal  control,  and  rates  inaugurated  by  the  Interstate  Commerce  Commission  since 
Federal  control  was  surrendered;  held  that  the  burden  of  proof  was  on  the  shipper  to 
show  that  the  25  cent  rate  has  become  too  high,  and  that  the  burden  was  upon  the  carrier 
to  justify  any  increase  above  25  cents.  Complaint  of  Soltay  Proeeee  Company  v.  The 
Ddaware,  Laekawanna  and  Western  RaUroad  Company.    790 

4.  It  must  be  presumed  that  the  15  cent  rate,  reached  by  agreement  between  co^ipetent 
parties  and  effective  for  years  without  protest  by  either,  was  in  its  inception  fair  consid- 
ering all  conditions  of  the  traffic  and  that  it  remained  fair  at  least  until  1917.    Id. 
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5.  It  must  also  be  presumed  that  the  25  cent  rate,  fixed  alter  full  hearing  by  a  body 
at  that  time  having  jurisdiction,  was  a  fair  and  just  rate  at  the  time  it  was  fixed.     Id. 

6.  No  chances  in  conditions  having  been  sho^n  since  the  25  cent  rate  was  fixed,  except 
the  wage  increases  of  July.  1920,  and  an  examination  of  the  evidence  showing  that  1  cent 
a  grora  ton  is  suflBcient  to  cover  the  additional  expense  due  to  those  wage  increases,  a 
rate  of  26  eenta  a  gross  ton  was  fixed  as  a  fair  rate  under  present  conditions.    Id. 

7.  The  reasonableness  of  a  rate  can  not  be  determined  by  a  comparison  of  rates  on  the 
same  commodity  elsewhere,  in  the  ^)eenoe  of  evidence  showing  similarity  of  con- 
ditions.   Id. 

8.  Nor  can  the  reasonableness  of  a  rate  be  determined  by  compariaon  with  a  single  rate 
on  the  same  commodity  even  where  conditions  are  largely  similar,  especially  where  the 
carrier  is  the  same  and  one  of  the  rates  may  have  been  fixed  with  reference  to  the  other.    Id. 

9.  An  increase  of  40  per  cent  in  the  rate  on  a  particular  commodity  between  qwcified 
points  is  not  justified  by  a  finding  of  the  Interstate  Commerce  Commission  that  a  general 
increase  of  40  per  cent  was  required  in  the  entire  Eastern  Territory  to  meet  the  proviBions 
of  the  Tranqmrtation  Act  1920,  in  order  to  afford  a  specified  return  to  a  number  of  carriers 
as  a  group.    Id. 

10.  A  higher  rate  is  not  justified  merely  because  the  shipper  is  so  situated  and  his  buaineaa 
of  such  a  character  that  he  could  afford  to  pay  the  higher  rate  and  still  earn  a  profit.    Id. 

11.  A  rate  for  a  particular  commodity  between  designated  pcunts  can  not  be  fixed  on  the 
basis  of  the  average  revenue  per  ton-mile  of  all  freight  transported  over  the  earner's 
system.    Id. 

Rate*,  Telephone. 

1.  Tdephone  rates  in  certain  localities  discussed  and  complaint  dismissed.  Complaini 
of  Itaac  S.  HeUer  et  al.  v.  New  York  Telephone  Company.     113 

2.  When  a  telephone  company  installs  telephones  within  a  hotel  they  are  iw**n^  aa 
part  of  its  system,  and  the  extensions  to  the  various  rooms  oi  the  hotel  are  made  to  reach 
the  consumers  of  its  service.  Tdephones  are  also  installed  in  a  hotel  for  the  use  of  the  hot^ 
company,  its  emidoyees  and  guests,  in  rendering  hotel  service  to  its  guests.  That  pfut 
of  the  service  which  is  rendered  outside  the  walls  of  the  hotel  is  in  its  nature  pubhe  utility 
service,  and  should  be  classified  and  paid  for  as  such,  and  the  regulation  of  the  rates  for 
same  is  a  matter  for  the  Public  Service  Commission.  The  work  done  by  employees  of 
the  hotel  in  giving  "  outside  the  walls  "  service  is  negligible  when  compared  with  the  work 
done  by  the  employees  of  the  telephone  company.  In  rendering  such  service  substantially 
the  entire  plant  used,  from  the  instrument  in  a  guest's  room  to  the  instrument  at  the 
other  end  of  the  call,  is  the  property  of  the  telephone  company.  ComplaitU  of  John  A. 
Connolly  el  al.  v.  Nev  York  Telephone  Company  et  al.     155 

3.  Where  the  average  return  for  a  five-year  period  is  shown  to  have  been  about  7}  per 
cent,  including  the  final  year  at  8.99  per  cent  earned  on  the  increased  rates  under  oonaidera- 
tion.  but  it  appears  that  a  recent  wage  increase  will  reduce  the  net  income,  and  that  larice 
capital  expenditure  for  a  new  telephone  exchange  is  called  for  in  the  immediate  future, 
the  increased  rates  were  sustained.  Complaint  of  Abram  Baird,  etc.,  v.  Glen  Telephone 
Company  el  al.     248 

4.  Additional  trunk  lines  on  a  private  branch  telephone  exchange  should  not  be  charged 
at  the  same  rate  as  the  initial  trunk  line  for  the  following  reasons :  the  benefit  of  the  installa- 
tion is  not  enjoyed  exclusively  by  the  subscriber  but  is  shared  with  the  other  telephone 
users  in  lessening  congestion  on  the  system;  the  cost  of  installation  is  less;  and  the  ooet  of 
rendering  service  is  less.  Complainl  of  Griffin  Lumber  Company  v.  New  York  Telephone 
Company.    289 
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5.  The  CommiMion  can  not  lawfully  difapprove  rates  specified  in  a  tariff  duly  filed  by 
a  telephone  corporation  on  the  ground  that  the  comrany  had  previously  agreed  ^ith  the 
municipality  affected  not  to  apply  to  the  ComniiFeion  for  leave  to  increase  rates  within  a 
period  which  hss  not  yet  expired.  Comjtlaint  of  Samvd  A.  CarUon,  etc.,  ▼.  Jamettowrt 
Tdepkone  Ccrporaiion.     506 

6.  A  petition  that  the  Crir  Diirs-on  arfuire  ,'unEd:ct:or  over  and  legulate  the  rates  charged 
by  the  National  District  Telrgraph  Ccmpary  for  night  «atch  and  fire  alaim  service,  burglar 
alarm  service,  automatic  fire  alarm  and  fprickler  eupervifory  eystem  service,  dismissed  for 
want  of  jurisdiction.  Ccmplaint  of  Stetccart  Brcvne  v.  Natumal  DiHrid  Tdegraph  Com- 
pany.   60S 

7.  Where  pending  the  decision  of  a  complaint  against  rates  the  telephone  company  files 
a  tariff  still  further  increasing  rates,  Euch  increased  rates  are  properly  before  the  Commis- 
sion for  consideration  in  the  pending  proceeding.  Complaint  of  VUloife  of  Lyons  v.  Wayne 
Telef^one  Company.     716 

8.  Principles  governing  allowance  for  intangible  assets  in  fixing  a  rate  base  considered  and 
applied.     Id. 

9.  Eight  per  cent  allowed  for  return  on  capital,  including  allowance  for  reservations  for 
surplus  and  contingencies.     Jd. 

Reasonable  Rate. 

1.  The  reasonableness  of  a  rate  can  not  be  determined  by  a  comparison  of  rates  on  the 
same  commodity  elsewhere,  in  the  absence  of  evidence  showing  similarity  of  conditions. 
Complaint  of  Solvay  Procen  Ccmpany  v.  The  Ddavare,  Lackavanna  and  Weetem  Railroad 
Company.     790 

2.  Nor  can  the  reasonableness  of  a  rate  be  determined  by  comparison  with  a  single  rate 
on  the  same  commodity  even  where  conditions  are  largely  similar,  eqMOiaUy  where  the 
carrier  is  the  same  and  one  of  the  r  ates  may  have  been  fixed  with  reference  to  the  other.    Id. 

3.  An  increase  of  40  per  cent  in  the  rate  on  a  particular  commodity  between  epecified 
points  is  not  justified  by  a  finding  of  the  Interstate  Commerce  Commission  that  a  general 
increare  of  40  per  cent  was  re<iuired  in  the  entire  Eastern  Territory  to  meet  the  provisions 
of  the  Transportation  Act  1920,  in  order  to  afford  a  specified  return  to  a  number  of  carriers 
as  a  group.     Id. 


4.  A  higher  rate  is  not  Justified  merely  because  the  shipper  is  so  situated  and  his  busin< 
of  such  a  character  that  he  could  afford  to  pay  the  higher  rate  and  still  earn  a  profit.    Id. 

5.  A  rate  for  a  particular  commodity  between  designated  points  can  not  be  fixed  on  the 
ba^  of  the  average  revenue  per  ton-mile  of  all  freight  transported  over  the  carrier's 
system.     Id. 

Reasonable  Return. 

1.  A  return  of  8  per  cent  held  to  be  reavonahle  under  the  circumstances  of  the  case 
decided.  Complaint  of  Harry  N.  Hoffman,  etc.,  v.  Eimira  Water,  Liffht  and  Railroad  Com- 
pany.    233 

2.  While  in  fixing  rates  for  telephone  service  due  regard  mu£t  be  had  to  a  reasonable  aver- 
age return  upon  the  capital  actually  expended,  etc.,  obviously  repaid  must  be  had  also  to 
many  other  elements  of  service,  and  this  is  peculiarly  true  of  telephone  tcivice  ithich 
differs  greatly  from  other  public  utilities  in  the  number  and  relative  y^  eight  of  factors  to  be 
considered.     Complaint  of  Abram  Baird,  dc,  y.  Clen  Ttlrphone  Ctmjar.y  d  al.     248 

3.  Where  a  fund  is  accrued  from  aimual  charges  to  operating  expense  to  cover  theoretical 
depreciation  of  plant  and  equipment  and  other  amortiiation  of  capital,  the  moneys  in  such 
fund  not  being  set  aside  in  a  finking  fund  but  put  to  use  in  the  immediate  corporate  pur- 
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poMS  of  the  corpiration.  the  balance  in  such  accDuat  will  be  deducted  from  the  fixed 
capital  in  arriTing  at  a  determination  of  the  amount  upon  which  the  return  should  be 
calculated.     Complaint  of  loaae  R.  Brem,  otc.,  v.  Northern  Now  York  UtUitut,  Inc.     664 

4.  Where  evidence  of  actual  inrestment  is  clear  and  satisfactory  it  will  be  adopted  aa 
a  rate  base,  sivins  to  ovidsnee  of  reproluctton  cost  only  the  weight  of  confirming  the  cor- 
rectness of  the  clear  evidence  of  actual  cost.    Id. 

5.  Eight  per  cent  albwai  for  return  on  capital,  including  allowance  for  teservations  for 
surplus  and  oontingenoies.    Comptatntof  VHiag*  ofLyon*  v.  Wayn^  Tdopkovu  Company.    716 

Reconstructioii  Valae. 

Although  the  present  day  costs  of  the  constituent  elements  which  have  entered  into  the 
oonstruotion  of  a  phymoal  plant  would  be  largely  in  ezoeas  of  the  actual  oost  at  the  time 
of  construction,  it  does  not  necessarily  follow  that  such  increase  constitutes  any  present 
existing  value  which  can  in  any  possible  way  be  realised  upon;  and  where  it  does  not  appear 
that  such  claimed  increase  is  reflected  in  the  market  value  of  the  property,  either  as  a  going 
concern  or  as  a  disorganised  plant,  quaero^  whether  the  enhancement  can  be  said  to  exist 
at  all.  Complaint  of  Oeorge  W.  Whitehoai,  etc.,  v.  Niagara  Fallt  Oat  and  Electric  Light 
Company.     136 

SerTice  Cliarge. 

1.  A  minim  am  charge  and  a  service  charge  should  not  be  allowed  on  the  same  schedule; 
a  service  charge  <A  33  cents  per  mster  allowed.  Petition  of  Fulton  Fuel  and  lAght  Com- 
pany.    314 

2.  Where  a  projective  customar,  entitled  to  service  from  a  gas  company  under  the  law, 
makes  writtan  demand  for  such  service  to  a  building  not  connected  with  the  gas  main,  he 
must,  if  required  by  the  company,  deposit  a  sum  sufficient  to  pay  the  cost  of  lajring  the 
service  pipe  from  the  street  line  to  the  meter.  Complaini  of  John  J.  A.  Rogers  v.  Nasmiu 
and  Suffolk  Lighting  Company.    321 

3.  The  company  can  not  make  any  profit  on  the  transaction,  and  it  is  not  entitled  to 
ttiforce  a  flat  charge  therefor.    It  can  only  properly  retain  or  collect  the  reasonable  cos  t 
ci  the  installation  actually  incurred.    Id. 

4.  A  service  charge  is  fairer  and  more  equitable  than  a  minimum  charge:  under  the  mini- 
mam  charge,  the  leas  electric  current  a  consumer  uses  the  more  he  pays  for  the  privilege 
of  using  the  service  when  he  requires  it;  under  the  service  charge,  the  cost  of  the  servioe 
available  for  use  is  borne  equally  by  all  consumers  and  not  entirely  by  small  consumers. 
Complaint  of  Town  of  Canton  v.  St.  Lawrence  Trantmieeion  Company.    449 

5.  A  service  charge  of  90  cents  a  month  is  more  fair  and  reasonable  both  to  the  company 
and  the  consumer,  than  a  minimum  charge  of  $2.50  per  month.    Id. 

6.  A  servioe  charge  is  fairer  and  to  be  preferred  to  a  minimum  charge.  Petition  of  Sea 
Cliff  and  Glen  Cove  Oae  Company.     592 

7.  A  service  charge,  whereby  such  expenses  as  are  proportioned  to  the  number  of  consu* 
mere  and  not  to  the  amount  of  consumption  are  met  Dy  a  uniform  charge  to  each  consumer, 
is  just  and  equitable.     Petition  of  Rjsheiter  Oas  and  Electric  Corporation.     624 


8.  The  principle  of  the  service  charge,  the  method  of  adjusting  it,  and  its  merits,  as 
compared  ^ith  a  minimum  charge,  discussed.     Id. 

9.  The  operations  of  the  Rochester  Gas  and  Electric  Corporation  considered,  and  a 
service  '*.harge  of  40  cents  per  month  for  each  consumer  authorised,  with  a  maximum  com- 
modity rate  of  $1.30  par  thouiaad  cubic  feat  of  gas  consumed.    Id. 
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Sendee,  Electricity  and]0«s. 

1.  An  electric  lisht  company  has  no  legal  right  arbitrarily  to  preeeribe  the  location  in 
a  building  which  must  be  provided  by  the  owner  for  the  installation  of  the  meter.  Com- 
plaint o/  Horatio  O.  OUn  v.  Mohawk  Editon  Company,  Inc.     119 

2.  So  long  as  the  equipment  is  safe  and  sufficient,  and  a  place  which  is  safe  and  reasonably 
accessible  is  provided  for  the  mster  installation,  the  owner  is  entitled  to  service  if  the  statu- 
tory requirements  as  to  other  matters  have  been  complied  with.    Id. 

3.  A  regulation  that  wires  from  the  service  to  the  meter  must  run  in  conduits  promotes 
safety,  and  therefore  is  reasonable  and  should  be  complied  with.    Id. 

4.  Where  a  lighting  company  famishing  manufactured  gas,  although  suffering  from  insuf* 
ficient  patronage,  is  not  in  a  position  to  extend  its  business  or  even  to  supply  the  full  demands 
of  its  connected  consumers  but  is  relying  instead  upon  a  policy  of  restricted  output  in 
order  to  deliver  its  product  at  a  reasonably  safe  pressure,  the  inadequacy  of  service  thus 
manifested  will  be  taken  into  consideration  in  fixing  a  price  for  its  product.  Complatni 
o/  Qeargt  W.  WhiUhnd,  ote.,  v.  Niagara  FaUa  Oat  and  Electric  Lighi  ComTpany.     136 

6.  Where  a  prospective  customer,  entitled  to  ■ervice  from  a  gas  company  under  the  law, 
makes  written  demand  for  such  service  to  a  building  not  connected  with  the  gas  main, 
he  must,  if  required  by  the  company,  deposit  a  simi  sufficient  to  pay  the  cost  of  lajdng  the 
service  iHpe  from  the  street  line  to  the  meter.  Comjilaint  of  John  J.  A,  Rogtra  v.  A'assau 
and  Suffolk  Lighting  Company.     321 

6.  The  company  can  not  make  any  profit  on  the  transaction,  and  it  is  not  entitled  to 
enforce  a  flat  charge  therefor.  It  can  only  properly  retain  or  collect  the  reasonable  cost 
of  the  installation  actually  incurred.    Id. 

7.  Residents  of  rural  districts  within  reach  of  electric  plants,  and  in  territory  covered 
by  franchises  of  the  electrical  corporation,  should  be  supplied  with  service  if  it  can  be  done 
in  a  safe  and  practicable  manner  and  without  prohibitive  expense.  Complaint  of  Samud 
S.  Li/ahiU  v.  Orange  County  Public  Service  Corporation.    428 

8.  Unusual  installation  in  order  to  afford  rural  service  should  not  be  made  entirely  at 
the  exjMnse  of  the  corporation.  In  this  case  the  consumers  were  required  to  contribute 
to  the  expense  of  installation  the  difference  between  that  expense  and  the  average  cost 
to  the  corporation  per  customer  of  distribution  system,  including  transformers,  service 
drops,  and  meters.    Id, 

9.  When  questions  of  service  arise  between  two  public  service  corporations,  primarily 
it  is  the  duty  of  the  Commission  to  protect  the  interests  of  the  public  and  permit  a  legiti* 
mate  expansion  of  business  when  such  expansion  will  serve  the  public,  and  any  controversy 
between  the  companies  as  to  damages  which  may  arise  should  be  left  for  solution  to  the 
courts.     Matter  of  Chatham  Electric  Light,  Heat  and  Power  Company.    473 

10.  Extensions  of  gas  mains  and  service  in  Yonkers  authorised.  Complaint  of  Poidvne 
Schultt  et  al.  v.  Weeteheater  Lighting  Company.    476 

11.  The  rule  prohibiting  the  entrance  of  a  competing  electric  light  company  into  a  field 
abready  sufficiently  occupied,  considered  and  applied.  Petition  of  Auaable  Forka  Electric 
Company  t  Inc.    487 

12.  A  company  giving  a  wholly  inadequate  service  should  not  be  granted  an  increase 
in  rates  until  such  service  is  improved.  Petition  of  Sea  Cliff  and  Qlen  Cote  Oaa  Com" 
pony.    592 

13.  On  complaint  as  to  insufficient  pressure  of  gas  the  company  was  ordered  to  make 
changes  and  improvements  as  required  and  furnish  satisfactory  service.  Complaint  of 
Reeidenta  of  Freeport  et  al.  v.  Na$aau  and  Suffolk  Lighting  Company.    663 
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14.  The  grant  of  power  by  the  State  to  occupy  streets  and  highways,  and  the  consent 
of  the  municipal  authorities  to  do  likewise,  are  not  limitations  upon  the  powers  of  a  lighting 
corporation  organised  under  the  Transportation  Corporations  Law,  but  are  in  the  nature 
of  extensions  of  such  corporate  power  and  of  the  corporation's  facilities  to  do  lighting, 
both  public  and  private.  Complaint  of  First  Mortgage  and  Real  EMaU  Company  oS  New 
York  City  v.  Westchester  Lighting  Company.     768 

16.  The  requirement  of  the  statute  that  Fuch  corporation  ehall  furnish  light  to  the 
owner  or  occupant  of  any  building  or  premiEes  within  one  hundred  feet  of  any  main  of  the 
company  does  not  recognise  nor  imply  that  such  main  ehall  be  in  a  public  street  or  place.    Id. 

16.  A  complainant  being  the  owner  of  the  fee  of  a  street  which  has  not  been  accepted 
as  a  street  by  the  municipal  authoritiee,  having  asserted  that  the  eame  is  a  public  street 
and  insisted  that  the  gas  company  should  so  treat  the  eame  and  should  lay  a  main  therein, 
is  by  such  action  effectively  estopped  from  thereafter  claiming  as  against  the  gas  company 
that  the  land  Ijring  within  the  street  Unes  is  private  property  and  not  a  public  street    Id. 

Service,  Electric  Railroads. 

1.  The  propriety  of  permitting  the  operation  of  one-man  cars  on  street  surface  railroads 
considered,  and  such  operation  permitted  in  the  city  of  Osw^o  under  certain  specified 
conditions.     Complaint  of  Empire  State  Railroad  Corporation.     85 

2.  The  constitutional  protection  to  public  service  corporations  extends  not  alone  to  a 
preservation  of  the  title  to  their  properties  but  to  the  right  to  receive  just  compensation 
for  the  service  given  to  the  public.  In  the  Matter  of  Equipment  and  Service  Fumi^ied  by 
New  York  StaU  RaUvays,  etc.     178 

3.  Service  and  rates  for  service  have  a  very  close  and  important  relation  to  each  other: 
service  may  not  be  ordered  which  does  not  take  into  consideration  the  amount  which  a 
public  service  corporation  may  demand  for  such  service,  and  a  jiist  balance  must  at  all 
times  be  maintained  between  the  rights  of  the  public  and  the  rights  of  the  corporation.    Id 

4.  Where  a  traction  company  makes  application  for  permission  to  operate  cars  with  one 
man.  and  such  oars  pass  over  a  railroad  at  grade  where  no  flagman  is  provided,  eafety  of 
operation  is  the  controlling  factor  in  the  case,  and  such  permission  will  be  denied  until  the 
methods  of  operation  and  the  appliances  provided  by  the  company  are  sufficient,  in  the 
judgment  of  the  Commission,  to  assure  reasonable  safety.  Petition  of  HomeU  Traeticn 
Company.    220 

5.  The  Commission  has  authority  to  require  a  street  railroad  company  to  remove  its 
tracks  from  one  part  of  a  street  to  another  when  neoeseary  to  promote  the  Eecurity  or 
convenience  of  the  public.  Complaint  of  Town  of  Whitedo%€n  v.  New  York  State  RaUuiays 
etal.     432 

6.  In  this  case  the  Commission  found  that  the  removal  of  a  track  from  the  side  to  the 
center  of  a  street  would  not  add  to  public  eecurity,  or  sufficiently  to  public  oonvenienoe 
to  justify  an  order  directing  such  removal.    Id. 

Service,  Natural  Gas. 

1.  It  is  the  du^  of  a  natural  gas  corpoiation  to  supply  persons  whose  premises  are  within 
one  hundred  feet  of  its  mains  with  natural  gas,  under  like  conditions  and  for  like  purposes 
as  it  supplies  other  consumers.  Complaint  of  Edward  P.  Stetenson  v.  BaUhrinsttUe  Light 
and  Heat  Company.     683 

2.  The  Commission  can  not  refuse  to  enforce  this  obligation  even  though  the  supi^ 
is  already  inadequate  to  meet  the  needs  of  present  consumers  and  can  not  be  aug- 
mented.   Id. 
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3.  The  first  step  in  an  inverted  block  rate  for  natural  gas  should  be  sufficiently  large  to 
cover  the  absolute  needs  of  domestic  consumers  during  months  of  greatest  consumption. 
Such  a  rate  is  established  for  conservation  and  not  for  revenue.  Various  suggestions  for 
conserving  and  making  more  uniform  the  pressure  of  natural  gas  considered,  and  remedial 
measures  ordered.  Complaint  oj  Willia  Z.  Qeorgia,  dc.^  et  al.  v.  Producers  Gaa  Com' 
pony.     757 

Service,  Power. 

Where  by  contract  an  electrical  corporation  agrees  to  supply  "  electrical  energy  "  to  a 
railway  corporation  without  specifying  the  source  or  method  of  production,  the  electrical 
corporation  is  at  liberty  to  supply  the  energy  from  any  source  it  sees  fit  and  the  purchaser 
may  demand  the  supply  of  any  available  energy  regardless  of  the  source  or  method  of 
generation.     Petition  of  Buffalo  General  Electric  Company.     709 

Service,  Railroads. 

1.  Joint  emidoyees  of  a  railroad  company  and  an  express  company  operating  over  its 
line  are  not  disqualified  from  performing  the  duties  of  baggagemen,  in  addition  to  handling 
the  express  on  the  train,  where  th^r  have  performed  such  duties  for  over  twenty  years, 
although  they  are  primarily  paid  by  the  express  company  and  their  names  do  not  ^>pear 
upon  the  roster  of  the  employees  of  the  railroad,  and  it  is  not  shown  that  they  were  duly 
qualified  trainmen  before  entering  upon  the  discharge  of  their  duties  as  baggagemen.  Com- 
plaint of  Martin  Degnan,  etc.,  v.  United  Statea  Railroad  Adminittration,  Ddatoare  and  Hudean 
Railroad.     68 

2.  In  sparsely  settlcxl  localities  and  at  non-agency  stations  the  Commission  should 
order  proper  regulations  for  the  safe  delivery  of  freight  to  consignees.  Complaint  of  The 
Inlet  Supply  Company  v.  Raqueite  Lake  Railvpay  Company.     79 

3.  A  railroad  company  should  not  be  ordered  to  maintain  an  agent  in  the  winter  time 
at  a  station  where  revenues  are  inadequate  to  ii  arrant  Euch  service,  but  the  security  of 
freight  consigned  to  such  station  should  be  insured  by  other  r^ulations.    Id. 

4.  Discontinuance  of  train  service  in  Forest  Preserve  approved.  Complaint  of  Chamber 
of  Commerce  of  Tupper  Lake  v.  The  New  York  Central  Railroad  Company.     287 

5.  When,  on  petition  to  abandon  a  station  or  make  the  eame  a  non-ageD<7  stop,  it 
appears  from  the  evidence  that  the  station  is  not  run  at  a  loss,  nor  are  any  extensive  econo- 
mies to  be  effected  by  its  discontinuance,  and  that  no  public  convenience  is  served  by  such 
abandonment,  the  petition  will  be  denied.  PetUicn  of  New  York,  Ontario  and  Western 
RaUiDay  Company.    309 

• 

6.  The  authority  of  the  Interstate  Commerce  Commission  does  not  extend  to  the  con- 
struction or  abandonment  of  spur,  industrial,  team,  switching,  or  side  tracks,  located  or  to 
be  located  wholly  within  one  State,  and  the  State  has  jurisdiction  over  such  tracks.  Com^ 
plaint  of  Baiatia  Chamber  of  Commerce^  Inc.,  et  al.  v.  Lehigh  Valley  Railroad  Company 
etal.     5S8 

7.  The  present  passenger  train  service  given  by  the  New  York  Central  at  Ogdensburg 
is  reasonably  sufficient  to  accommodate  the  public,  and  the  necessity  of  an  additional 
morning  train  held  not  established.  Complaint  oj  Residents  of  Ogdensburg,  etc.,  v.  The  New 
York  Central  Railroad  Company.     587 

8.  While  cost  is  not  the  determining  factor  and  should  be  largely  disregarded  if  an  addi- 
(ional  train  is  reasonably  neceerary,  figures  of  former  operation  of  such  train  and  present 
eost  are  competent  evidence.    Id. 

9.  The  effect  of  extra  passenger  trains  on  single  track  roads  on  the  freight  service  must 
be  considered  as  a  factor  in  deciding  whether  the  present  service  is  reasonable.    Id. 
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10.  Where  the  prinmpal  activity  of  a  short  railroad  is  the  movement  of  freight  along  ita 
line,  and  its  revenues  are  not  sufficient  to  warrant  the  operation  of  more  than  one  train  to 
perform  all  its  duties  as  a  carrier,  its  timetable  may  be  so  arranged  as  to  expedite  its 
handling  of  freight  although  thereby  its  small  passenger,  express,  and  mail  service  is  dis- 
commoded. Compljint  of  S.  C.  Jamieson  v.  Norwood  and  St.  Lawrence  Railroad  Com- 
pany.   602 

11.  It  is  the  duty  of  a  railroad  company  to  render  adequate  passenger  service.  It  is 
not  excused  from  the  performance  of  its  duty  by  reason  ai  the  fact  that  at  certain  times 
of  the  year  such  service  will  prove  unprofitable.  Complainl  of  RetidenU  of  North  Creek 
et  al.  V.  The  Ddaware  and  Hudeon  Company.    003 

12.  Under  the  facts  of  the  case,  held  that  two  trains  in  passenger  service,  daily  except 
Sunday,  should  be  installed.    Id. 

13.  In  attempting  to  eliminate  as  far  as  possible  the  dangmr  arinng  from  the  presort 
method  in  use  on  railroads  in  this  State  of  taking  mail  bags  from  mail  oranes,  an  investiga- 
tion was  made  and  several  changes  proposed:  they  are  here  deeoribed  and  oonridered  and 
found  not  practical.    Complaint  of  Thomae  E.  Ryan,  etc.,  maU  eranee.    731 

14.  An  order  entered  directing  the  clearance  between  the  center  line  oi  the  pouch  and 
the  center  line  of  the  adjacent  track  to  be  not  less  than  6  feet  and  6  inches.    Id. 

15.  It  is  the  duty  of  a  railroad  company  to  heat  properly  iJl  stations  provided  for  pros- 
pective passengers  awaiting  the  arrival  of  trains.  Matter  of  Propoeed  Non-heatinc  of 
Pauenger  Stations  on  New  York,  Ontario  and  Wettem  Railway,  etc    754 

Service,  Telejihone. 

Additional  trunk  lines  on  a  private  branch  telephone  exchange  should  not  be  charged 
at  the  same  rate  as  the  initial  trunk  line  for  the  following  reasons:  the  benefit  of  the  installa- 
tion is  not  enjoyed  exclusively  by  the  subscriber  but  is  shared  with  the  other  tdq>hone 
users  in  lessening  congestion  on  the  system;  the  cost  of  installation  is  less;  and  the  cost  of 
rendering  service  is  less.  Complainl  of  Qriffi,n  Lumber  Company  v.  New  York  TeUphone 
Company.    289 

Sidetrack  Connection. 

The  authority  ai  the  Interstate  Commerce  Commission  does  not  extend  to  the  construc- 
tion or  abandonment  of  spur,  industrial,  team,  switching,  or  side  tracks,  located  or  to  be 
located  wholly  within  one  State,  and  the  State  has  jurisdiction  over  such  tracks.  Com- 
plainl  of  Batavia  Chamber  oj  Commerce,  Inc.,  el  al.  v.  Ldkigh  Vall^  Railroad  Company 
etal.    55S 

Stations,  Heating,  etc. 

It  is  the  duty  of  a  railroad  company  to  heat  properly  all  stations  provided  for  proi^>ectxve 
passengers  awaiting  the  arrival  of  trains.  Matter  of  Propoeed  Non-heating  of  PoMeenoer 
iStaCiorM  on  New  York,  Ontario  and  Western  Railway,  etc.     764 

Statutes. 

Laws  1871,  chapter  897:  Incorporation  The  Poughkeepsie  Bridge  Company.  Iaws 
1872,  chapter  857;  laws  1878.  chapter  39;  laws  1880,  chapter  50;  laws  1882.  chapter  77: 
Extensions  of  time  for  completion  of  bridge.  Laws  1887,  chapter  695:  Amendment  requir- 
ing bridge  to  be  constructed  for  passage  of  railroad  trains,  passragers,  merchandise,  and 
.  property.  Laws  1891,  chapter  198:  Amendment  requiring  erection  of  toll  gates  and  fixinc 
rates  of  toll  for  foot  passengers,  etc.  Laws  1893,  chapter  375:  Fixing  rates  of  toll,  ete. 
Complainl  of  J.  P.  Sheahan  v.  Central  New  England  Railway  Company  et  al.     478 
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Laws  1834,  ohaptar  240;  laws  1003,  chapter  147;  laws  1011,  chapter  640:    Bridcee,  etc. 
Complaint  of  RuidenU   of  Fort   Edward,   etc.,  v.    The  Ddatoare  and  Hudaon  Company 
otd.    620 
Three-way  Rale,  Natural  Gaa. 

For  the  parpoee  of  encouragiiis  aToidance  of  waste  and  the  disoouracement  of  ezoeesiTe 
use  at  peak-load  periods,  the  Commiesion  reoommends  a  trial  of  the  so  called  three-way 
rate  for  natural  gas:  in  which  the  price  is  a  combination  of  customer,  demand,  and  con- 
sumption eharfes.  the  quantity  of  gas  which  must  be  available  for  eaeh  fonswmer  at  all  times 
being  absolutely  fixed  and  a  heavy  penalty  being  imposed  upon  the  utility  company  for 
failure  to  meet  the  demand  as  from  time  to  time  such  failure  may  occur.  Matter  of  Ineeati' 
ffotion  of  the  Methode  employed  in  eupplying  natural  gas,  elc.    530 

Transportation  Corporations  Law. 

Artide  2,  section  4:  Powers  of  a  ferry  company,  etc.  Joint  Petition  of  Oreat  South  Bay 
Ferry  Company  and  Juliue  Bindrim.    902 

Sections  25  and  26:  Stage  routes,  etc.     Petition  of  Georne  W.  Gravee.    304 

Section  25:  Common  carriers,  etc.     Petition  of  Arthur  J.  Bouee.    656 

It  is  suggested  that  a  municipality  which  has  brought  itsdf  within  the  provisions  of  section 
26  of  the  Transportation  Corporations  Law  may  withdraw  therefrom  by  subsequent 
resolution.     Petition  of  The  Poet  Road  AuiomobUe  Company,  Inc.    216 

Section  26:  Stage  routes,  etc.     Petition  of  Emeet  C.  Hubbard.    616 

Sections  60. 61,  and  62:  Construction,  etc.  Petition  of  Niaoara  and  Erie  Power  Com^ 
pony,    326 

Section  62:  Service  pipes,  etc.  Comptaint  of  John  J.  A.  Rogere  ▼.  Naeeau  and  Suffolk 
lAifhting  Company.    321 

Section  62:  Service,  etc.  Complaint  of  Edward  P.  Steveneon  v.  BaldwinenOe  Lioht  and 
Heat  Company.    583 

Section  62:  Service,  etc.  Complaint  of  Firet  Mortgaoe  and  Rtai  Belate  Company  of  New 
York  City  v.  Weeteheeler  Liohting  Company.    768 

Sections  62,  63,  66:  Meters,  deposits,  etc.  Complaint  of  WHUe  t.  Georgia,  eU.,  et  al.  v. 
Produeere  Gas  Company.    757 

Saetion  66:  Oas  meters,  etc.    Petition  of  Roeheeter  Oae  and  EUetrie  Corporation.    624 

Article  7,  section  62:  Service,  etc.  Complaint  of  Horatio  G.  Glen  v.  Mckawk  Edieon  Com- 
pany, Inc.    110 

▼ahntioB. 

Where  evidence  of  actual  investment  is  dear  and  satisfactory  it  will  be  adopted  as  a 
rate  base,  giving  to  evidence  of  reproduction  cost  only  the  weight  of  confirming  the  correct- 
ness of  the  clew  evidence  of  actual  cost.  Complaint  of  leaac  R.  Breen,  etc. ,  v.  Northern 
New  York  UtOiiiee,  Inc.    664 

▼ariabto  Sate. 

A  rate  for  gas,  with  a  fixed  base  and  varying  automatically  therefrom  with  the  prices  of 
coal  and  oil,  is  not  a  proper  rate  as  applied  to  general  consumers.  Petition  of  Rocheeter 
Oae  and  Electric  Corporation.    624 

War  Tax. 

The  State  must  bear  its  share  of  the  war  tax  on  transportation  of  materials  for  the 
elimination  of  grade  crossings.     Petition  of  State  Commieeion  of  Highwaye.    334 
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Zoning  SjrBtem,  Blectrie  Railromds. 

1.  Inereues  of  f*re  and  ohangM  of  boundaries  of  lonet  in  order  to  srield  additional 
reveniw  considered,  and  approved  as  modified.  PetUicn  of  New  York  and  Stamford 
RoAvmy  Company.    380 

2.  Fare  sonee  should  be  so  arranged  as  to  avoid  unneoessaiy  disoriniination.  CompbtiU 
of  Armmir  VHia  Park  Auociaiion  v.  The  WetUhuUr  EUetrie  RaQroad  Company otaL-  444 

3.  Where  by  agreement  with  municipal  authorities  fare  sone  boundaries  have  been  fixed 
by  a  street  railroad  company  at  municipal  boundaries,  fare  sones  will  be  changed  by  Um 
Commission  notwithstanding  such  agreements  if  necessary  to  prevent  the  collection  ot 
excessive  fares  from  a  certain  class  of  passengers  and  the  change  will  result  in  an  increase 
of  revenue  on  account  of  local  conditions.    Id. 

4.  Overlapping  sonee  should  be  established  whare  local  conditions  indicate  the  propriety 
thereof.    Jmnt  Paition  of  TKe  Weatche$ter  StreH  RaUroai  Company  H  al.     833 
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